PART I. PRINCIPAL STATUTORY AUTHORITY FOR THE
EXPORT ADMINISTRATION REGULATIONS
EXPORT ADMINISTRATION ACT OF 1979, as amended

AN ACT TO provide authority to regulate exports, to improve the efficiency
of export regulation, and to minimize interference with the ability to engage
in commerce.

Be it enacted by the Senate and House of Representatives of the United
Sates of America in Congress assembled,

SECTION 1. SHORT TITLE
This Act may be cited as the * Export Administration Act of 1979".

SECTION 2. FINDINGS
The Congress makes the following findings:

(1) The ability of United States citizens to engage in international commerce
is a fundamental concern of United States palicy.

(2) Exports contribute significantly to the economic well-being of the United
States and the stability of the world economy by increasing employment and
production in the United States, and by earning foreign exchange, thereby
contributing favorably to the trade balance. The restriction of exports from the
United States can have serious adverse effects on the balance of payments and
on domestic employment, particularly when restrictions applied by the United
States are more extensive than those imposed by other countries.

(3) It isimportant for the national interest of the United States that both the
private sector and the Federal Government place a high priority on exports,
consistent with the economic, security, and foreign policy objectives of the
Unites States.

(4) The availability of certain materials at home and abroad varies so that
the quantity and composition of United States exports and their distribution
among importing countries may effect the welfare of the domestic economy
and may have an important bearing upon fulfillment of the foreign policy of
the United States.

(5) Exports of goods or technology without regard to whether they make a
significant contribution to the military potentia of individual countries or
combinations of countries may adversely affect the national security of the
United States.

(6) Uncertainty of export control policy can inhibit the efforts of United
States business and work to the detriment of the overall attempt to improve
the trade balance of the United States.

(7) Unreasonable restrictions on access to world supplies can cause world-
wide political and economic instability, interfere with free international trade,
and retard the growth and development of nations.

(8) It is important that the administration of export controls imposed for
national security purposes give special emphasis to the need to control exports
of technology (and goods which contribute significantly to the transfer of such
technology) which could makeasignificant contribution to the military potential
of any country or combination of countries which would be detrimental to the
national security of the United States.

(9) Minimization of restrictions on exports of agricultural commaodities and
products is of critical importance to the maintenance of a sound agricultural
sector, to a positive contribution to the balance of payments, to reducing the
level of Federal expenditures for agricultural support programs, and to United
States cooperation in efforts to eliminate malnutrition and world hunger.

(20) It is important that the administration of export controls imposed for
foreign policy purposes give specia emphasis to the need to control exports
of goods and substances hazardous to the public health and the environment
which are banned or severely restricted for usein the United States, and which,
if exported, could affect the international reputation of the United States as a
responsible trading partner.

(11) Availahility to controlled countries of goods and technology from foreign
sourcesisafundamental concern of the United States and should be eliminated
through negotiations and other appropriate means whenever possible.

(13) Excessive dependence of the United States, itsallies, or countries sharing
common strategic objectives with the United States, on energy and other critical
resources from potential adversaries can be harmful to the mutual and individual
security of all those countries.

SECTION 3. DECLARATION OF POLICY
The Congress makes the following declaration:

(1) It isthe policy of the United States to minimize uncertainties in export
control policy and to encourage trade with al countries with which the United
States has diplomatic or trading relations, except those countries with which
such trade has been determined by the President to be against the national in-
terest.

(2) It isthe policy of the United States to use export controls only after full
consideration of the impact on the economy of the United States and only to
the extent necessary—

(A) to restrict the export of goods and technology which would make a
significant contribution to the military potential of any other country or combi-
nation of countries which would prove detrimental to the national security of
the United States;

(B) to restrict the export of goods and technology where necessary to
further significantly the foreign policy of the United States or to fulfill its
declared international obligations; and

(C) to restrict the export of goods where necessary to protect the domestic
economy from the excessive drain of scarce materials and to reduce the serious
inflationary impact of foreign demand.

(3) It isthe policy of the United States (A) to apply any necessary controls
to the maximum extent possible in cooperation with al nations, and (B) to
encourage observance of a uniform export control policy by al nations with
which the United States has defense treaty commitments or common strate-
gic objectives.

(4) It is the policy of the United States to use its economic resources and
trade potential to further the sound growth and stability of its economy as well
as to further its national security and foreign policy objectives.

(5) It is the policy of the United States—

(A) to oppose restrictive trade practices or boycotts fostered or imposed
by foreign countries against other countries friendly to the United States or
against any United States person;

(B) to encourage and, in specified cases, require United States persons
engaged in the export of goods or technology or other information to refuse to
take actions, including furnishing information or entering into or implementing
agreements, which have the effect of furthering or supporting the restrictive
trade practices or boycotts fostered or imposed by any foreign country against
acountry friendly to the United States or against any United States person; and

(C) tofoster international cooperation and the development of international
rules and institutions to assure reasonable access to world supplies.

(6) It is the palicy of the United States that the desirability of subjecting,
or continuing to subject, particular goods or technology or other information
to United States export controls should be subjected to review by and consulta-
tion with representatives of appropriate United States Government agencies
and private industry.

(7) It is the policy of the United States to use export controls, including
license fees, to secure the removal by foreign countries of restrictions on
access to supplies where such restrictions have or may have a serious domestic
inflationary impact, have caused or may cause a serious domestic shortage, or
have been imposed for purposes of influencing the foreign policy of the United
States. In effecting this policy, the President shall make reasonable and prompt
efforts to secure the removal or reduction of such restrictions, policies, or
actionsthrough international cooperation and agreement beforeimposing export
controls. No action taken in fulfillment of the policy set forth in this paragraph
shall apply to the export of medicine or medica supplies.

(8) It isthe palicy of the United States to use export controls to encourage
other countries to take immediate steps to prevent the use of their territories
or resources to aid, encourage, or give sanctuary to those persons involved in
directing, supporting, or participating in acts of international terrorism. To
achieve this objective, the President shall make reasonable and prompt efforts
to secure the removal or reduction of such assistance to international terrorists
through international cooperation and agreement before imposing export
controls.

(9) It is the policy of the United States to cooperate with other countries
with which the United States has defense treaty commitments or common
strategic objectives in restricting the export of goods and technology which
would make a significant contribution to the military potential of any country
or combination of countries which would prove detrimental to the security of
the United States and of those countries with which the United States has
defense treaty commitments or common strategic objectives, and to encourage
other friendly countriesto cooperatein restricting the sale of goods and technol -
ogy that can harm the security of the United States.

(20) It is the policy of the United States that export trade by United States
citizensbe given ahigh priority and not be controlled except when such controls
(A) are necessary to further fundamental national security, foreign policy, or
short supply objectives, (B) will clearly further such objectives, and (C) are
administered consistent with basic standards of due process.

(11) 1t is the policy of the United States to minimize restrictions on the
export of agricultural commodities and products.

(12) It is the policy of the United States to sustain vigorous scientific
enterprise. To do so involves sustaining the ability of scientists and other
scholars freely to communicate research findings, in accordance with the appli-
cable provisions of law, by means of publication, teaching, conferences, and
other forms of scholarly exchange.
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(13) It is the policy of the United States to control the export of goods and
substances banned or severely restricted for use in the United States in order
to foster public health and safety and to prevent injury to the foreign policy
of the United States as well as to the credibility of the United States as a
responsible trading partner.

(14) It isthe policy of the United States to cooperate with countries which
are allies of the United States and countries which share common strategic
objectives with the United States in minimizing dependence on imports of
energy and other critical resources from potential adversaries and in developing
aternative supplies of such resources in order to minimize strategic threats
posed by excessive hard currency earnings derived from such resource exports
by countries with policies adverse to the security interests of the United States.

SECTION 4. GENERAL PROVISIONS
(a) Types of Licenses—Under such conditions as may be imposed by the
Secretary which are consistent with the provisions of this Act, the Secretary
may require any of the following types of export licenses:

(1) A validated license, authorizing a specific export, issued pursuant to an
application by the exporter.

(2) Validated licenses authorizing multiple exports, issued pursuant to an
application by the exporter, in lieu of an individual validated license for each
such export, including but not limited to the following:

(A) A distribution license, authorizing exports of goodsto approved distrib-
utors or users of the goods in countries other than controlled countries, except
that the Secretary may establish a type of distribution license appropriate for
consignees in the People's Republic of China. The Secretary shall grant the
distribution license primarily on the basis of the reliability of the applicant
and foreign consignees with respect to the prevention of diversion of goods
to controlled countries. The Secretary shall have the responsibility of determin-
ing, with the assistance of all appropriate agencies, the reliability of applicants
and their immediate consignees. The Secretary’s determination shall be based
on appropriateinvestigations of each applicant and periodic reviews of licensees
and their compliance with the terms of licenses issued under this Act. Factors
such as the applicant’s products or volume of business, or the consignee's
geographic location, sales distribution area, or degree of foreign ownership,
which may be relevant with respect to individual cases, shall not be determina-
tive in creating categories or genera criteria for the denial of applications or
withdrawal of a distribution license.

(B) A comprehensive operations license, authorizing exports and reexports
of technology and related goods, including items from the list of militarily
critical technologies developed pursuant to section 5(d) of this Act which are
included on the control list in accordance with that section, from a domestic
concern to and among its foreign subsidiaries, affiliates, joint venturers, and
licensees that have long-term, contractually defined relations with the exporter,
are located in countries other than controlled countries (except the People’'s
Republic of China), and are approved by the Secretary. The Secretary shall
grant the license to manufacturing, laboratory, or related operations on the basis
of approval of the exporter’s systems of control, including internal proprietary
controls, applicable to the technology and related goods to be exported rather
than approval of individual export transactions. The Secretary and the Commis-
sioner of Customs, consistent with their authorities under section 12(a) of this
Act, and with the assistance of all appropriate agencies, shall periodically, but
not less frequently than annually, perform audits of licensing procedures under
this subparagraph in order to assure the integrity and effectiveness of those pro-
cedures.

(C) A project license, authorizing exports of goods or technology for a
specified activity.

(D) A service supply license, authorizing exports of spare or replacement
parts for goods previously exported.

(3) A general license, authorizing exports, without application by the exporter.

(4) Such other licensesasmay assistin the effective and efficient implementa-
tion of this Act.

(b) Control List—The Secretary shall establish and maintain alist (hereinafter
inthisAct referred to as the *“ control list”) stating license requirements (other
than for general licenses) for exports of goods and technology under this Act.

(c) Foreign Availability—In accordance with the provisions of this Act, the
President shall not impose export controlsfor foreign policy or national security
purposes on the export from the United States of goods or technology which
he determines are available without restriction from sources outside the United
States in sufficient quantities and comparable in quality to those produced in
the United States, so as to render the controls ineffective in achieving their
purpose, unless the President determines that adequate evidence has been
presented to him demonstrating that the absence of such controls would prove
detrimental to the foreign policy or national security of the United States. In
complying with the provisions of this subsection, the President shall give

strong emphasis to bilateral or multilateral negotiations to eliminate foreign
availability. The Secretary and the Secretary of Defense shall cooperate in
gathering information relating to foreign availability, including the establish-
ment and maintenance of a jointly operated computer system.

(d) Right of Export—No authority or permission to export may be required
under thisAct, or under regulations issued under this Act, except to carry out
the policies set forth in section 3 of this Act.

(e) Delegation of Authority—The President may delegate the power, authority,
and discretion conferred upon him by this Act to such departments, agencies,
or officials of the Government as he may consider appropriate, except that no
authority under this Act may be delegated to, or exercised by, any officia of
any department or agency the head of which is not appointed by the President,
by and with the advice and consent of the Senate. The President may not
delegate or transfer his power, authority, and discretion to overrule or modify
any recommendation or decision made by the Secretary, the Secretary of
Defense, or the Secretary of State pursuant to the provision of this Act.

(f) Notification of the Public; Consultation with Business—The Secretary
shall keep the public fully apprised of changes in export control policy and
procedures instituted in conformity with this Act with a view to encouraging
trade. The Secretary shall meet regularly with representatives of a broad spec-
trum of enterprises, labor organizations, and citizens interested in or affected
by export controls, in order to obtain their views on United States export
control policy and the foreign availability of goods and technology.

(g) Fees—No fee may be charged in connection with the submission or pro-
cessing of an export license application.

SECTION 5. NATIONAL SECURITY CONTROLS
(a) Authority—

(2) In order to carry out the policy set forth in section 3(2)(A) of thisAct,
the President may, in accordance with the provisions of this section, prohibit
or curtail the export of any goods or technology subject to the jurisdiction of
the United States or exported by any person subject to the jurisdiction of the
United States. The authority contained in this subsection includes the authority
to prohibit or curtail transfer of goods or technology within the United States
to embassies and affiliates of controlled countries. For purpose of the preceding
sentence, theterm *“ affiliates’ includes both governmental entitiesand commer-
cia entities that are controlled in fact by controlled countries. The authority
contained in this subsection shall be exercised by the Secretary, in consultation
with the Secretary of Defense, and such other departments and agencies as the
Secretary considers appropriate, and shall be implemented by means of export
licenses described in section 4(a) of this Act.

(2) Whenever the Secretary makes any revision with respect to any goods
or technology, or with respect to the countries or destinations, affected by
export controls imposed under this section, the Secretary shall publish in the
Federal Register a notice of such revision and shall specify in such notice
that the revision relates to controls imposed under the authority contained in
this section.

(3) In issuing regulations to carry out this section, particular attention shall
be given to the difficulty of devising effective safeguards to prevent a country
that poses a threat to the security of the United States from diverting critical
technologies to military use, the difficulty of devising effective safeguards to
protect critical goods, and the need to take effective measures to prevent the
reexport of critical technologies from other countries to countries that pose a
threat to the security of the United States.

(4)(A) No authority or permission may be required under this section to
reexport any goods or technology subject to thejurisdiction of the United States
to any country which maintains export controls on such goods or technology
cooperatively with the United States pursuant to the agreement of the group
known as the Coordinating Committee [Coordinating Committee for Multilat-
eral Export Controls], or pursuant to an agreement described in subsection (k)
of this section. The Secretary may require any person reexporting any goods
or technology under this subparagraph to notify the Secretary of such reexports.

(B) Notwithstanding subparagraph (A), the Secretary may require authority

or permission to reexport the following:

(i) supercompuiters,

(ii) goods or technology for sensitive nuclear uses (asdefined by the Sec-
retary);

(iii) devices for surreptitious interception of wire or oral communica
tions; and

(iv) goods or technology intended for such end users as the Secretary
may specify by regulation.

(5)(A) Except as provided in subparagraph (B), no authority or permission
may be required under this section to reexport any goods or technology subject
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to the jurisdiction of the United States from any country when the goods or
technology to be reexported are incorporated in another good and—

(i) the value of the controlled United States content of that other good
is 25 percent or less of the total value of the good; or

(ii) The export of the goods or technology to a controlled country would
require only notification of the participating governments of the Coordinat-
ing Committee.

For purposes of this paragraph, the *“ controlled United States content” of a
good means those goods or technology subject to the jurisdiction of the United
States which are incorporated in the good, if the export of those goods or
technology from the United States to a country, at the time that the good is
exported to that country, would require a validated license.

(B) The Secretary may by regulation provide that subparagraph (A) does
not apply to thereexport of asupercomputer which containsgoods or technology
subject to the jurisdiction of the United States.

(6) Not later than 90 days after the date of the enactment of this paragraph,
the Secretary shall issue regulations to carry out paragraphs (4) and (5). Such
regulations shall define the term *‘ supercomputer” for purposes of those para-

graphs.

(b) Policy Toward Individual Countries—

(1) In administering export controls for national security purposes under
this section, the President shall establish as a list of controlled countries those
countries set forth in section 620(f) of the Foreign Assistance Act of 1961 [22
U.S.C. 82370(f)], except that the President may add any country to or remove
any country from such list of controlled countries if he determines that the
export of goods or technology to such country would or would not (as the
case may be) make a significant contribution to the military potential of such
country or a combination of countries which would prove detrimental to the
national security of the United States. In determining whether a country is
added to or removed from the list of controlled countries, the President shall
take into account—

(A) the extent to which the country’s policies are adverse to the national
security interests of the United States;

(B) the country’s Communist or non-Communist status;

(C) the present and potential relationship of the country with the
United States;

(D) the present and potential relationships of the country with countries
friendly or hostile to the United States;

(E) the country’s nuclear weapons capability and the country’s compliance
record with respect to multilateral nuclear weapons agreements to which the
United States is a party; and

(F) such other factors as the President considers appropriate.

Nothing in the proceeding sentence shall be interpreted to limit the authority
of the President provided in this Act to prohibit or curtail the export of any
goods or technology to any country to which exports are controlled for national
security purposes other than countries on the list of controlled countries speci-
fied in this paragraph. The President shall review not less frequently than every
three yearsin the case of controls maintained cooperatively with other nations,
and annually in the case of al other controls, United States policy toward
individual countries to determine whether such policy is appropriate in light
of the factors set forth in this paragraph.

(2)(A) Except as provided in subparagraph (B), no authority or permission
may be required under this section to export goods or technology to a country
which maintains export controls on such goods or technology cooperatively
with the United States pursuant to the agreement of the group known as the
Coordinating Committee or pursuant to an agreement described in subsection
(k) of this section, if the export of such goods or technology to the People’'s
Republic of China or a controlled country on the date of the enactment of the
Export Enhancement Act of 1988 [August 23, 1988, Title Il - Pub. L. 100-
418], would require only notification of the participating governments of the
Coordinating Committee.

(B)(i) The Secretary may require a license for the export of goods or
technology described in subparagraph (A) to such end users as the Secretary
may specify by regulation.

(ii) The Secretary may require any person exporting goods or technol ogy
under this paragraph to notify the Secretary of those exports.

(C) The Secretary shall, within 3 months after the date of the enactment
of the Export Enhancement Act of 1988, determine which countries referred
to in subparagraph (A) are implementing an effective export control system
consistent with principles agreed to in the Coordinating Committee, including
the following:

(i) national laws providing appropriate civil and criminal penalties and
statutes of limitations sufficient to deter potential violations;

(if) a program to evaluate export license applications that includes
sufficient technical expertise to assess the licensing status of exportsand ensure
the reliability of end-users;

(iii) an enforcement mechanism that provides authority for trained en-
forcement officers to investigate and prevent illegal exports;

(iv) a system of export control documentation to verify the movement
of goods and technology; and

(v) procedures for the coordination and exchange of information con-
cerning violations of the agreement of the Coordinating Committee.

The Secretary shall, at least once each year, review the determination made
under the preceding sentence with respect to all countriesreferred to in subpara-
graph (A). The Secretary may, as appropriate, add countries to, or remove
countries from, the list of countries that are implementing an effective export
control system inaccordance with thissubparagraph. No authority or permission
to export may be required for the export of goods or technology to a country
on such list.

(3)(A) No authority or permission may be required under this section to
export to any country, other than a controlled country, any goods or technology
if the export of the goods or technology to controlled countries would require
only notification of the participating governments of the Coordinating Com-
mittee.

(B) The Secretary may require any person exporting any goods or technol-
ogy under subparagraph (A) to notify the Secretary of those exports.

(c) Control List—

(1) The Secretary shall establish and maintain, as part of the control list, a
list of al goods and technology subject to export controls under this section.
Such goods and technology shall be clearly identified as being subject to
controls under this section.

(2) The Secretary of Defense and other appropriate departments and agencies
shall identify goods and technology for inclusion on the list referred to in
paragraph (1). Those items which the Secretary and the Secretary of Defense
concur shall be subject to export controls under this section shall comprise
such list. If the Secretary and the Secretary of Defense are unable to concur
on such items, as determined by the Secretary, the Secretary of Defense may,
within 20 days after receiving notification of the Secretary’s determination,
refer the matter to the President for resolution. The Secretary of Defense shall
notify the Secretary of any such referral. The President shall, not later than
20 days after such referral, notify the Secretary of his determination with
respect to the inclusion of such items on the list. Failure of the Secretary of
Defense to notify the President or the Secretary, or failure of the President to
notify the Secretary, in accordance with this paragraph, shall be deemed by
the Secretary to constitute concurrence in the implementation of the actions
proposed by the Secretary regarding the inclusion of such items on the list.

(3) The Secretary shall conduct partial reviews of thelist established pursuant
to this subsection at least once each calendar quarter in order to carry out the
policy set forth in section 3(2)(A) of thisAct and the provisions of this section,
and shall promptly make such revisions of the list as may be necessary after
each such review. Before beginning each quarterly review, the Secretary shall
publish notice of that review in the Federal Register. The Secretary shall
provide a 30-day period during each review for comment and the submission
of data, with or without oral presentation, by interested Government agencies
and other affected or potentially affected parties. After consultation with appro-
priate Government agencies, the Secretary shall make a determination of any
revisions in the list within 30 days after the end of the review period. The
concurrence or approval of any other department or agency is not required
before any such revision is made. The Secretary shall publish in the Federal
Register any revisions in the list, with an explanation of the reasons for the
revisions. The Secretary shall use the data developed from each review in
formulating United States proposals relating to multilateral controls in the
group known asthe Coordinating Committee. The Secretary shall further assess,
as part of each review, the availability from sources outside the United States
of goods and technol ogy comparabl e to those subject to export controlsimposed
under this section. All goods and technology on the list shall be reviewed at
least once each year. The provisions of this paragraph apply to revisions of
the list which consist of removing items from the list or making changes in
categories of, or other specifications in, items on the list.

(4) The appropriate technical advisory committee appointed under subsection
(h) of this section shall be consulted by the Secretary with respect to changes,
pursuant to paragraph (2) or (3), in the list established pursuant to this subsec-
tion, and such technical advisory committee may submit recommendations to
the Secretary with respect to such changes. The Secretary shall consider the
recommendations of the technical advisory committee and shall inform the
committee of the disposition of its recommendations.

(5)(A) Not later than 6 months after the date of enactment of this paragraph
[August 23, 1988], the following shall no longer be subject to export controls
under this section:

(i) All goods and technology the export of which to controlled countries
on the date of the enactment of the Export Enhancement Act of 1988 would
require only notification of the participating governments of the coordinating
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Committee, except for those goods or technology on which the Coordinating
Committee agrees to maintain such notification requirement.

(i) All medical instruments and equipment, subject to the provisions
of subsection (m) of this section.

(B) The Secretary shall submit to the Congress annually a report setting
forth the goods and technology from which export controls have been removed
under this paragraph.

(6)(A) Notwithstanding subsection (f) or (h)(6) of this section, any export
control imposed under this section which is maintained unilaterally by the
United States shall expire 6 months after the date of the enactment of this
paragraph, or 6 months after the export control is imposed, whichever date is
later, except that—

(i) any such export controls on those goods or technology for which a
determination of the Secretary that there is no foreign availability has been
made under subsection (f) or (h)(6) of this section before the end of the
applicable 6-month period and is in effect may be renewed for periods of not
more than 6 months each, and

(i) any such export controls on those goods or technology with respect
to which the President by the end of the applicable 6-month period, is actively
pursuing negotiations with other countries to achieve multilateral export con-
trols on those goods or technology may be renewed for 2 periods of not more
than 6 months each.

(B) Export controls on goods or technology described in clause (i) or (ii)
of subparagraph (A) may berenewed only if, before each renewal, the President
submits to the Congress a report setting forth al the controls being renewed
and stating the specific reasons for such renewal.

(7) Notwithstanding any other provision of this subsection, after 1 year has
elapsed since the last review in the Federal Register on any item within a
category on the control list the export of which to the Peopl€e’s Republic of
China would require only notification of the members of the group known as
the Coordinating Committee, an export license applicant may file an allegation
with the Secretary that such item has not been so reviewed within such 1-year
period. Within 90 days after receipt of such allegation, the Secretary—

(A) shall determine the truth of the allegation;

(B) shdll, if the alegation is confirmed, commence and complete the
review of the item, and

(C) shall, pursuant to such review, submit afinding for publication in the
Federal Register.

In such finding, the Secretary shall identify those goods or technology which
shall remain on the control list and those goods or technology which shall be
removed from the control list. If such review and submission for publication
are not completed within that 90-day period, the goods or technology encom-
passed by such item shall immediately be removed from the control list.

(d) Militarily Critical Technologies—

(1) The Secretary, in consultation with the Secretary of Defense, shall review
and revise the list established pursuant to subsection (c), as prescribed in
paragraph (3) of such subsection, for the purpose of insuring that export controls
imposed under this section cover and (to the maximum extent consistent with
the purposes of thisAct) arelimited to militarily critical goods and technologies
and the mechanisms through which such goods and technologies may be
effectively transferred.

(2) The Secretary of Defense shall bear primary responsibility for developing
alist of militarily critical technologies. In developing such list, primary empha-
sis shall be given to—

(A) arrays of design and manufacturing know-how,

(B) keystone manufacturing, inspection, and test equipment,

(C) goods accompanied by sophisticated operation, application, or mainte-
nance know-how, and

(D) keystone equipment which would reveal or giveinsight into the design
and manufacture of a United States military system, which are not possessed
by, or available in fact from sources outside the United States to, controlled
countries and which, if exported, would permit a significant advance in a
military system of any such country.

(3) Thelist referred to in paragraph (2) shall be sufficiently specific to guide
the determinations of any official exercising export licensing responsibilities
under this Act.

(4) The Secretary and the Secretary of Defense shall integrate items on the
list of militarily critical technologies into the control list in accordance with
the requirements of subsection (c) of this section. The integration of items on
the list of militarily critical technologies into the control list shall proceed with
all deliberate speed. Any disagreement between the Secretary and the Secretary
of Defense regarding the integration of an item on the list of militarily critical
technologies into the control list shall be resolved by the President. Except in
the case of agood or technology for which a validated license may be required
under subsection (f)(4) or (h)(6) of this section, a good or technology shall be
included on the control list only if the Secretary finds that controlled countries

do not possess that good or technology, or a functionally equivalent good or
technology, and the good or technology or functionally equivalent good or
technology is not available in fact to a controlled country from sources outside
the United States in sufficient quantity and of comparable quality so that the
requirement of a validated license for the export of such good or technology
is or would be ineffective in achieving the purpose set forth in subsection (a)
of this section. The Secretary and the Secretary of Defense shall jointly submit
a report to the Congress, not later than 1 year after the date of the enactment
of the Export Administration Amendments Act of 1985, on actions taken to
carry out this paragraph. For the purposes of this paragraph, assessment of
whether agood or technology is functionally equivalent shall include consider-
ation of the factors described in subsection (f)(3) of this section.

(5) The Secretary of Defense shall establish a procedure for reviewing the
goodsand technology onthelist of militarily critical technologieson an ongoing
basisfor the purpose of removing from thelist of militarily critical technologies
any goods or technology that are no longer militarily critical. The Secretary
of Defense may add to the list of militarily critical technologies any good
or technology that the Secretary of Defense determines is militarily critical,
consistent with the provisions of paragraph (2) of this subsection. If the Secre-
tary and the Secretary of Defense disagree as to whether any change in the
list of militarily critical technologies by the addition or removal of a good or
technology should al so be madein the control list, consistent with the provisions
of the fourth sentence of paragraph (4) of this subsection, the President shall
resolve the disagreement.

(6) The establishment of adequate export controls for militarily critical
technology and keystone equipment shall be accompanied by suitable reduc-
tions in the controls on the products of that technology and equipment.

(7) The Secretary of Defense shall, not later than 1 year after the date of
the enactment of the Export Administration Amendments Act of 1985 [July
12, 1985], report to the Congress on efforts by the Department of Defense to
assess theimpact that the transfer of goods or technology on the list of militarily
critical technologiesto controlled countries has had or will have on the military
capabilities of those countries.

(e) Export Licenses—

(1) The Congress finds that the effectiveness and efficiency of the process
of making export licensing determinations under this section is severely ham-
pered by the large volume of validated export license applications required to
be submitted under this Act. Accordingly, it is the intent of Congress in this
subsection to encourage the use of the multiple validated export licenses de-
scribed in section 4(a)(2) of this Act in lieu of individual validated licenses.

(2) To the maximum extent practicable, consistent with the national security
of the United States, the Secretary shall require a validated license under this
section for the export of goods or technology only if—

(A) the export of such goods or technology is restricted pursuant to a
multilateral agreement, formal or informal, to which the United States is a
party and, under the terms of such multilateral agreement, such export requires
the specific approval of the parties to such multilateral agreement;

(B) with respect to such goods or technology, other nations do not possess
capabilities comparable to those possessed by the United States; or

(C) the United States is seeking the agreement of other suppliers to apply
comparable controls to such goods or technology and, in the judgment of the
Secretary, United States export controls on such goods or technology, by means
of such license, are necessary pending the conclusion of such agreement.

(3) The Secretary, subject to the provisions of subsection (1) of this section,
shall not require an individual validated export license for replacement parts
which are exported to replace on a one-for-one basis parts that were in a good
that has been lawfully exported from the United States.

(4) The Secretary shall periodicaly review the procedures with respect to
the multiple validated export licenses, taking appropriate action to increase
their utilization by reducing qualification requirements or lowering minimum
thresholds, to combine procedures which appear to be of marginal utility.

(5) The export of goods subject to export controls under this section shall
be eligible, at the discretion of the Secretary, for a distribution license and
other licenses authorizing multiple exports of goods, in accordance with section
4(a)(2) of this Act. The export of technology and related goods subject to
export controls under this section shall be eligible for a comprehensive opera-
tions license in accordance with section 4(a)(2)(B) of this Act.

(6) Any application for a license for the export to the People’'s Republic of
China of any good on which export controls are in effect under this section,
without regard to the technical specifications of the good, for the purpose of
demonstration or exhibition at a trade show shall carry a presumption of
approval if—

(A) the United States exporter retains title to the good during the entire
period in which the good is in the People's Republic of China; and

(B) the exporter removes the good from the People's Republic of China
no later than at the conclusion of the trade show.
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(f) Foreign Availability—
(1) Foreign Availability to Controlled Countries—

(A) The Secretary, in consultation with the Secretary of Defense and
other appropriate Government agencies and with appropriate technical advisory
committees established pursuant to subsection (h) of this section, shall review,
on a continuing basis, the availability to controlled countries, from sources
outside the United States, including countries which participate with the United
States in multilateral export controls, of any goods or technology the export
of which requires a validated license under this section. In any case in which
the Secretary determines, in accordance with procedures and criteria which
the Secretary shall by regulation establish, that any such goods or technology
are available in fact to controlled countries from such sources in sufficient
quantity and of comparable quality so that the requirement of a validated
license for the export of such goods or technology is or would be ineffective
in achieving the purpose set forth in subsection () of this section, the Secretary
may not, after the determination is made, require a validated license for the
export of such goodsor technology during the period of such foreign availability,
unless the President determines that the absence of export controls under this
section on the goods or technology would prove detrimental to the national
security of the United States. In any case in which the President determines
under this paragraph that export controls under this section must be maintained
notwithstanding foreign availability, the Secretary shall publish that determina-
tion together with a concise statement of its basis, and the estimated economic
impact of the decision.

(B) The Secretary shall approve any application for a validated license
which is required under this section for the export of any goods or technology
to a controlled country and which meets all other requirements for such an
application, if the Secretary determines that such goods or technology will, if
the license is denied, be available in fact to such country from sources outside
the United States, including countries which participate with the United States
in multilateral export controls, in sufficient quantity and of comparable quality
so that denia of the license would be ineffective in achieving the purpose set
forth in subsection (a) of this section, unless the President determines that
approving the license application would prove detrimental to the national
security of the United States. In any case in which the Secretary makes a
determination of foreign availability under this paragraph with respect to any
goods or technology, the Secretary shall determine whether a determination
of foreign availability under subparagraph (A) with respect to such goods or
technology is warranted.

(2) Foreign Availability to Other Than Controlled Countries—

(A) The Secretary shall review, on a continuing basis, the availability to
countries other than controlled countries, from sources outside the United
States, of any goods or technology the export of which requires a validated
license under this section. If the Secretary determines, in accordance with
procedures which the Secretary shall establish that any goods or technology
in sufficient quantity and of comparable quality are available in fact from
sources outside the United States (other than availability under license from
acountry which maintains export control son such goods or technology coopera-
tively with the United States pursuant to the agreement of the group known
as the Coordinating Committee or pursuant to an agreement described in
subsection (k) of this section), the Secretary may not, after the determination
is made and during the period of such foreign availability, require a validated
license for the export of such goods or technology to any country (other than
acontrolled country) to which the country from which the goods or technology
is available does not place controls on the export of such goods or technology.
The requirement with respect to a validated license in the preceding sentence
shall not apply if the President determines that the absence of export controls
under this section on the goods or technology would prove detrimental to the
national security of the United States. In any case in which the President
determines under this paragraph that export controls under this section must
be maintained notwithstanding foreign availability, the Secretary shall publish
that determination, together with a concise statement of its basis and the
estimated economic impact of the decision.

(B) The Secretary shall approve any application for a vaidated license
which is required under this section for the export of any goods or technology
to a country (other than a controlled country) and which meets al other
requirements for such an application, if the Secretary determines that such
goods or technology are available from foreign sources to that country under
the criteria established in subparagraph (A), unless the President determines
that approving the license application would prove detrimental to the national
security of the United States. In any case in which the Secretary makes a
determination of foreign availability under this subparagraph with respect to
any goods or technology, the Secretary shall determine whether a determination
of foreign availability under subparagraph (A) with respect to such goods or
technology is warranted.

(3) Procedures for Making Determinations—

(A) The Secretary shall make a foreign availability determination under
paragraph (1) or (2) on the Secretary’s own initiative or upon receipt of an
allegation from an export license applicant that such availability exists. In
making any such determination, the Secretary shall accept the representations
of applicants made in writing and supported by reasonable evidence, unless
such representations are contradicted by reliable evidence, including scientific
or physical examination, expert opinion based upon adequate factua informa-
tion, or intelligence information. In making determinations of foreign availabil-
ity, the Secretary may consider such factors as cost, reliability, the availability
and reliability of spare parts and the cost and quality thereof, maintenance
programs, durability, quality of end products produced by the item proposed
for export, and scale of production. For purposes of this subparagraph, ““evi-
dence”” may include such itemsasforeign manufacturers' catal ogues, brochures,
or operations or maintenance manuals, articles from reputable trade publica-
tions, photographs, and depositions based upon eyewitness accounts.

(B) In a case in which an allegation is received from an export license
applicant, the Secretary shall, upon receipt of the allegation, submit for publica-
tion in the Federal Register notice of such receipt. Within 4 months after
receipt of the alegation, the Secretary shall determine whether the foreign
availability exists, and shall so notify the applicant. If the Secretary has deter-
mined that the foreign availability exists, the Secretary shall, upon making
such determination, submit the determination for review to other departments
and agencies as the Secretary considers appropriate. The Secretary’s determina-
tion of foreign availability does not require the concurrence or approval of any
official, department, or agency to which such a determination is submitted.
Not later than 1 month after the Secretary makesthe determination, the Secretary
shall respond in writing to the applicant and submit for publication in the
Federal Register, that—

(i) the foreign availability does exist and—

(1) the requirement of a validated license has been removed,

(I1) the President has determined that export controls under this
section must be maintained notwithstanding the foreign availability and the
applicable steps are being taken under paragraph (4), or

(111) inthe case of aforeign availability determination under paragraph
(2), the foreign availability determination will be submitted to a multilateral
review process in accordance with the agreement of the Coordinating Commit-
tee for a period of not more than 4 months beginning on the date of the
publication; or

(i) the foreign availability does not exist.

In any case in which the submission for publication is not made within the
time period specified in the preceding sentence, the Secretary may not thereafter
require a license for the export of the goods or technology with respect to
which the foreign availability alegation was made. In the case of a foreign
availability determination under paragraph (1) to which clause (i)(I11) applies,
no license for such export may be required after the end of the 9-month period
beginning on the date on which the allegation is received.

(4) Negotiations to Eliminate Foreign Availability—

(A) In any case in which export controls are maintained under this section
notwithstanding foreign availability, on account of a determination by the
President that the absence of the controls would prove detrimental to the
national security of the United States, the President shall actively pursue negoti-
ationswith the governments of the appropriate foreign countriesfor the purpose
of eliminating such availability. No later than the commencement of such
negotiations, the President shall notify in writing the committee on Banking,
Housing, and Urban Affairs of the Senate and the Committee on Foreign Affairs
of the House of Representatives that he has begun such negotiations and why
he believesit isimportant to national security that export controls on the goods
or technology involved be maintained.

(B) If, within 6 months after the President’s determination that export
controls be maintained, the foreign availability has not been eliminated, the
Secretary may not, after the end of that 6-month period, require a validated
license for the export of the goods or technology involved. The President may
extend the 6-month period described in the preceding sentence for an additional
period of 12 months if the President certifies to the Congress that the negotia-
tions involved are progressing and that the absence of the export controls
involved would prove detrimental to the national security of the United States.
Whenever the President has reason to believe the goods or technology subject
to export controls for national security purposes by the United States may
become available from other countries to controlled countries and that such
availability can be prevented or eliminated by means of negotiations with such
other countries, the President shall promptly initiate negotiations with the
governments of such other countries to prevent such foreign availability.

(C) After an agreement is reached with a country pursuant to negotiations
under this paragraph to eliminate or prevent foreign availability of goods or
technology, the Secretary may not require a validated license for the export
of such goods or technology to that country.
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(5) Expedited License for Items Available to Countries Other Than Con-
trolled Countries—

(A) In any case in which the Secretary finds that any goods or technology
from foreign sources is of similar quality to goods or technology the export
of which requires a validated license under this section and is available to a
country other than a controlled country without effective restrictions, the Secre-
tary shall designate such goods or technology as eligible for export to such
country under this paragraph.

(B) In the case of goods or technology designated under subparagraph
(A), then 20 working days after the date of formal filing with the Secretary
of an individual validated license application for the export of those goods or
technology to an eligible country, a license for the transaction specified in the
application shall become valid and effective and the goods or technology are
authorized for export pursuant to such license unless the license has been
denied by the Secretary on account of an inappropriate end user. The Secretary
may extend the 20-day period provided in the preceding sentence for an addi-
tiona period of 15 days if the Secretary requires additional time to consider
the application and so natifies the applicant.

(C) The Secretary may make a foreign availability determination under
subparagraph (A) on the Secretary’sowninitiative, upon receipt of an allegation
from an export license applicant that such availability exists, or upon the
submission of a certification by atechnical advisory committee of appropriate
jurisdiction that such availability exists. Upon receipt of such an allegation or
certification, the Secretary shall publish notice of such allegation or certification
in the Federal Register and shall make the foreign availability determination
within 30 days after such receipt and publish the determination in the Federal
Register. In the case of the failure of the Secretary to make and publish such
determination within that 30-day period, the goods or technology involved
shall be deemed to be designated as eligible for export to the country or
countries involved, for purpose of subparagraph (B).

(D) The provisions of paragraphs (1), (2), (3), and (4) do not apply with
respect to determinations of foreign availability under this paragraph.

(6) Office of Foreign Availability—The Secretary shall establish in the
Department of Commerce an Office of Foreign Availability, which shall be
under the direction of the Under Secretary of Commerce for Export Administra-
tion. The Office shall be responsible for gathering and analyzing all the neces-
sary information in order for the Secretary to make determinations of foreign
availability under thisAct. The Secretary shall make availableto the Committee
on Foreign Affairs of the House of Representatives and the Committee on
Banking, Housing, and Urban Affairs of the Senate at the end of each 6-month
period during a fiscal year information on the operations of the Office, and
on improvements in the Government's ability to assess foreign availability,
during that 6-month period, including information on the training of personnel,
the use of computers, and the use of Foreign Commercial Service officers.
Such information shall aso include a description of representative determina-
tions made under this Act during that 6-month period that foreign availability
did or did not exist (as the case may be), together with an explanation of
such determinations.

(7) Sharing of Information—Each department or agency of the United States,
including any intelligence agency, and all contractors with any such department
or agency, shal, upon the request of the Secretary and consistent with the
protection of intelligence sources and methods, furnish information to the
Office of Foreign Availability concerning foreign availability of goods and
technology subject to export controls under this Act. Each such department or
agency shall allow the Office of Foreign Availability access to any information
from a laboratory or other facility within such department or agency.

(8) Removal of Controls on Less Sophisticated Goods or Technology—In
any case in which Secretary may not, pursuant to paragraph (1), (2), (3) or
(4) of this subsection or paragraph (6) of subsection (h) of this section, require
a validated license for the export of goods or technology, then the Secretary
may not require a validated license for the export of any similar goods or
technology whose function, technological approach, performance thresholds,
and other attributes that form the basis for export controls under this section
do not exceed the technical parameters of the goods or technology from which
the validated license requirement is removed under the applicable paragraph.

(9) Notice of All Foreign Availability Assessments—Whenever the Secretary
undertakes aforeign availability assessment under this subsection or subsection
(h)(6), the Secretary shall publish notice of such assessment in the Federal
Register.

(10) Availability Defined—For purposes of this subsection and subsections
(f) and (h), theterm ““availablein fact to controlled countries” includes produc-
tion or availability of any goods or technology in any country—

(A) from which the goods or technology is not restricted for export to
any controlled country; or

(B) in which such export restrictions are determined by the Secretary to
be ineffective.

For purposes of subparagraph (B), the mereinclusion of goods or technology
on a list of goods or technology subject to bilateral or multilateral national
security export controls shall not alone constitute credible evidence that a
country provides an effective means of controlling the export of such goods
or technology to controlled countries.

(9) Indexing—
(1) In order to ensure that requirements for validated licenses and other

licenses authorizing multiple exports are periodically removed as goods or
technology subject to such requirements become obsolete with respect to the
national security of the United States, regulations issued by the Secretary may,
where appropriate, provide for annual increases in the performance levels of
goods or technology subject to any such licensing requirement. The regulations
issued by the Secretary shall establish as one criterion for the removal of
goods or technology from such license requirements the anticipated needs of
technology which no longer meets the performance levels established by the
regulations shall be removed from the list established pursuant to subsection
(c) of this section unless, under such exceptions and under such procedures
as the Secretary shall prescribe, any other department or agency of the United
States objects to such removal and the Secretary determines, on the basis of
such objection, that the goods or technology shall not be removed from the list.
The Secretary shall also consider, where appropriate, removing site visitation
requirements for goods and technology which are removed from the list unless
objections described in this subsection are raised.

(2)(A) In carrying out this subsection, the Secretary shall conduct annual
reviews of the performance levels of goods or technology—

(i) which are eligible for export under a distribution license,

(i) below which exports to the People’s Republic of China require
only notification of the governments participating in the group known as the
Coordinating Committee, and

(iii) below which no authority or permission to export may be required
under subsection (b)(2) or (b)(3) of this section.

The Secretary shall make appropriate adjustments to such performance levels
based on these reviews.
(B) In any case in which the Secretary receives a request which—

(i) is to revise the qualification requirements or minimum thresholds
of any goods eligible for export under a distribution license, and

(ii) is made by an exporter of such goods, representatives of an industry
which produces such goods, or a technical advisory committee established
under subsection (h) of this section,

the Secretary, after consulting with other appropriate Government agencies
and technical advisory committees established under subsection (h) of this
section, shall determine whether to make such revision, or some other appro-
priate revision, in such qualification requirements or minimum thresholds. In
making this determination, the Secretary shall take into account the availability
of the goods from sources outside the United States. The Secretary shall make
a determination on a request made under this subparagraph within 90 days
after the date on which the request is filed. If the Secretary’s determination
pursuant to such arequest ismakearevision, such revision shall beimplemented
within 120 days after the date on which the request is filed and shall be
published in the Federal Register.

(h) Technical Advisory Committees—

(1) Upon written request by representatives of a substantial segment of any
industry which produces any goods or technology subject to export controls
under this section or being considered for such controls because of their signifi-
cance to the national security of the United States, the Secretary shall appoint
a technical advisory committee for any such goods or technology which the
Secretary determines are difficult to evaluate because of questions concerning
technical matters, worldwide availability, and actual utilization of production
and technology, or licensing procedures. Each such committee shall consist
of representatives of United States industry and Government, including the
Departments of Commerce, Defense, and State, the intelligence community
and, in the discretion of the Secretary, other Government departments and
agencies. No person serving on any such committee who is a representative
of industry shall serve on such committee for more than four consecutive years.

(2) Technica advisory committees established under paragraph (1) shall
advise and assist the Secretary, the Secretary of Defense, and any other depart-
ment, agency, or official of the Government of the United States to which the
President delegates authority under this Act, with respect to actions designed
to carry out the policy set forth in section 3(2)(A) of thisAct. Such committees,
where they have expertise in such matters, shall be consulted with respect to
questionsinvolving (A) technical matters, (B) worldwide availability and actual
utilization of production technology, (C) licensing procedures which affect the
level of export controls applicable to any goods or technology, (D) revisions
of the control list (as provided in subsection (c)(4)), including proposed revi-
sions of multilateral controls in which the United States participates, (E) the
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issuance of regulations, and (F) any other questions relating to actions designed
to carry out the policy set forth in Section 3(2)(A) of this Act. Nothing in
this subsection shall prevent the Secretary or the Secretary of Defense from
consulting, at any time, with any person representing industry or the general
public, regardless of whether such person is a member of atechnical advisory
committee. Members of the public shall be given a reasonable opportunity,
pursuant to regulations prescribed by the Secretary, to present evidence to
such committees.

(3) Upon request of any member of any such committee, the Secretary may,
if the Secretary determines it appropriate, reimburse such member for travel,
subsistence, and other necessary expenses incurred by such member in connec-
tion with the duties of such member.

(4) Each such commiittee shall elect achairman, and shall meet at |east every
three months at the call of the chairman, unless the chairman determines, in
consultation with the other members of the committee, that such a meeting is
not necessary to achieve the purposes of this subsection. Each such committee
shall be terminated after a period of 2 years, unless extended by the Secretary
for additional periodsof 2 years. The Secretary shall consult each such commit-
tee with respect to such termination or extension of that committee.

(5) To facilitate the work of the technical advisory committees, the Secretary,
in conjunction with other departments and agencies participating in the adminis-
tration of thisAct, shall disclose to each such committee adequate information,
consistent with national security, pertaining to thereasonsfor the export controls
which are in effect or contemplated for the goods or technology with respect
to which that committee furnishes advice.

(6) Whenever atechnical advisory committee certifies to the Secretary that
goods or technology with respect to which such committee was appointed have
become available in fact, to controlled countries, from sources outside the
United States, including countries which participate with the United States in
multilateral export controls, in sufficient quantity and of comparable quality
so that requiring a validated license for the export of such goods or technology
would be ineffective in achieving the purpose set forth in subsection (a) of
this section, the technical advisory committee shall submit that certification to
the Congress at the same time the certification is made to the Secretary, together
with the documentation for the certification. The secretary shall investigate
theforeign availability so certified and, not later than 90 days after the certifica-
tion is made, shall submit a report to the technical advisory committee and
the Congress stating that—

(A) the Secretary has removed the requirement of a validated license for
the export of the goods or technology, on account of the foreign availability,

(B) the Secretary has recommended to the President that negotiations be
conducted to eliminate the foreign availability, or

(C) the Secretary has determined on the basis of the investigation that
the foreign availability does not exist.

To the extent necessary, the report may be submitted on a classified basis.
In any case in which the Secretary has recommended to the President that
negotiations be conducted to eliminate the foreign availability, the President
shall actively pursue such negotiations with the governments of the appropriate
foreign countries. If, within 6 months after the Secretary submits such report
to the Congress, the foreign availability has not been eliminated, the Secretary
may not, after the end of that 6-month period, require a validated license for
the export of the goods or technology involved. The President may extend the
6-month period described in the preceding sentence for an additional period
of 12 months if the President certifies to the Congress that the negotiations
involved are progressing and that the absence of the export control involved
would prove detrimental to the national security of the United States. After an
agreement is reached with a country pursuant to negotiations under this para-
graph to eliminate foreign availability of goods or technology, the Secretary
may not require a validated license for the export of such goods or technology
to that country.

(i) Multilateral Export Controls—Recognizing the ineffectiveness of unilat-
eral controls and the importance of uniform enforcement measures to the
effectiveness of multilateral controls, the President shall enter into negotiations
with the governments participating in the group known as the Coordinating
Committee (hereinafter in this subsection referred to as the ““ Committee™)
with a view toward accomplishing the following objectives:

(1) Enhanced public understanding of the Committee's purpose and proce-
dures, including publication of the list of items controlled for export by
agreement of the Committee, together with all notes, understandings, and other
aspects of such agreement of the Committee, and all changes thereto.

(2) Periodic meetings of high-level representatives of participating govern-
ments for the purpose of coordinating export control policiesand issuing policy
guidance to the Committee.

(3) Strengthened legal basis for each government’s export control system,
including, as appropriate, increased penalties and statutes of limitations.

(4) Harmonization of export control documentation by the participating
governmentsto verify the movement of goodsand technol ogy subject to controls
by the Committee.

(5) Improved procedures for coordination and exchange of information con-
cerning violations of the agreement of the Committee.

(6) Procedures for effective implementation of the agreement through uni-
form and consistent interpretations of export controls agreed to by the govern-
ments participating in the Committee.

(7) Coordination of national licensing and enforcement efforts by govern-
ments participating in the Committee, including sufficient technical expertise
to assess the licensing status of exports and to ensure end-use verification.

(8) More effective procedures for enforcing export controls, including ade-
quate training, resources, and authority for enforcement officers to investigate
and prevent illegal exports.

(9) Agreement to provide adequate resources to enhance the functioning of
individual national export control systems and of the Committee.

(20) Improved enforcement and compliance with the agreement through
elimination of unnecessary export controls and maintenance of an effective
control list.

(11) Agreement to enhance cooperation among members of the Committee
in obtaining the agreement of governments outside the Committee to restrict
theexport of goods and technology on the I nternational Control List, to establish
an ongoing mechanism in the Committee to coordinate planning and implemen-
tation of export control measures related to such agreements, and to remove
items from the International Control List if such items continue to be available
to controlled countries or if the control of such items no longer serves the
common strategic objectives of the members of the Committee.

(j) Commercial Agreements with Certain Countries—

(1) Any United States firm, enterprise, or other nongovernmental entity
which enters into an agreement with any agency of the government of a
controlled country that calls for the encouragement of technical cooperation
and is intended to result in the export from the United States to the other
party of unpublished technical data of United States origin, shall report to the
Secretary the agreement with such agency in sufficient detail.

(2) The provisions of paragraph (1) shall not apply to colleges, universities,
or other educational institutions.

(k) Negotiations with Other Countries—The Secretary of State, in consulta-
tion with the Secretary of Defense, the Secretary of Commerce, and the heads of
other appropriate departments and agencies, shall be responsible for conducting
negotiations with other countries, including those countries not participating
in the group known asthe Coordinating Committee, regarding their cooperation
in restricting the export of goods and technology in order to carry out the
policy set forth in section 3(9) of this Act, as authorized by subsection (a) of
this section, including negotiations with respect to which goods and technology
should be subject to multilaterally agreed export restrictionsand what conditions
should apply for exceptions for those restrictions. In cases where such negotia-
tions produce agreements on export restrictions comparable in practice to those
maintained by the Coordinating Committee, the Secretary shall treat exports,
whether by individual or multiplelicenses, to countries party to such agreements
in the same manner as exports to members of the Coordinating Committee are
treated, including the same manner as exports are treated under subsection
(b)(2) of this section and Section 10(0) of this Act.

() Diversion of Controlled Goods or Technology—

(1) Whenever there is reliable evidence, as determined by the Secretary, that
goods or technology, which were exported subject to national security controls
under this section to a controlled country have been diverted to an unauthorized
use or consigneein violation of the conditions of an export license, the Secretary
for as long as that diversion continues—

(A) shall deny all further exports, to or by the party or parties responsible
for that diversion or who conspired in that diversion, of any goods or technology
subject to national security controls under this section regardless of whether
such goods or technology are available from sources outside the United
States; and

(B) may take such additional actions under this Act with respect to the
party or parties referred to in subparagraph (A) as the Secretary determines
are appropriate in the circumstances to deter the further use of the previously
exported goods or technology.

(2) As used in this subsection, the term “‘ unauthorized use” means the use
of United States goods or technology in the design, production, or maintenance
of any item on the United States Munitions List, or the military use of any
item on the International Control List of the Coordinating Committee.

(m) Goods Containing Controlled Parts and Components—Export controls
may not be imposed under this section, or under any other provision of law,
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on a good solely on the basis that the good contains parts or components
subject to export controls under this section if such parts or components—

(1) are essential to the functioning of the good,

(2) are customarily included in sales of the good in countries other than
controlled countries, and

(3) comprise 25 percent or less of the total value of the good,

unlessthegood itself, if exported, would by virtue of thefunctional character-
istics of the good as a whole make a significant contribution to the military
potential of a controlled country which would prove detrimental to the national
security of the United States.

(n) Security M easur es—The Secretary and Commissioner of Customs, consis-
tent with their authorities under section 12(a) of this Act, and in consultation
with the Director of the Federal Bureau of Investigation, shall provide advice
and technical assistance to persons engaged in the manufacture or handling of
goods or technology subject to export controls under this section to develop
security systems to prevent violations or evasions of those export controls.

(0) Recor dkeeping—The Secretary, the Secretary of Defense, and any other
department or agency consulted in connection with alicense application under
thisAct or arevision of alist of goods or technology subject to export controls
under this Act, shall make and keep records of their respective advice, recom-
mendations, or decisions in connection with any such license application or
revision, including the factual and analytical basis of the advice, recommenda-
tions, or decisions.

(p) National Security Control Office—To assist in carrying out the policy
and other authorities and responsibilities of the Secretary of Defense under
this section, there is established in the Department of Defense, a National
Security Control Office under the direction of the Under Secretary of Defense
for Policy. The Secretary of Defense may delegate to that office such of those
authorities and responsibilities, together with such ancillary functions, as the
Secretary of Defense considers appropriate.

(q) Exclusion for Agricultural Commaodities—This section does not authorize
export controls on agricultural commodities, including fats, oils, and animal
hides and skins.

SECTION 6. FOREIGN POLICY CONTROLS
(a) Authority—

(1) In order to carry out the policy set forth in paragraph (2)(B), (7), (8),
or (13) of section 3 of this Act, the President may prohibit or curtail the
exportation of any goods, technology, or other information subject to the
jurisdiction of the United States or exported by any person subject to the
jurisdiction of the United States, to the extent necessary to further significantly
the foreign policy of the United States or to fulfill its declared international
obligations. The authority granted by this subsection shall be exercised by the
Secretary, in consultation with the Secretary of State, the Secretary of Defense,
the Secretary of Agriculture, the Secretary of the Treasury, the United States
Trade Representative, and such other departments and agencies as the Secretary
considers appropriate, and shall be implemented by means of export licenses
issued by the Secretary.

(2) Any export control imposed under this section shall apply to any transac-
tion or activity undertaken with the intent to evade that export control, even
if that export control would not otherwise apply to that transaction or activity.

(3) Export controls maintained for foreign policy purposes shall expire on
December 31, 1979, or one year after imposition, whichever is later, unless
extended by the President in accordance with subsections (b) and (f). Any such
extension shall not be for a period of more than one year.

(4) Whenever the Secretary denies any export license under this subsection,
the Secretary shall specify in the notice to the gpplicant of the denial, of
such license that the license was denied under the authority contained in this
subsection, and the reasons for such denia with reference to the criteria set
forth in subsection (b) of this section. The Secretary shall also include in such
notice what, if any, modifications in or restrictions on the goods or technology
for which the license was sought would allow such export to be compatible
with controls implemented under this section, or the Secretary shall indicate
in such notice which officers and employees of the Department of Commerce
who are familiar with the application will be made reasonably available to the
applicant for consultation with regard to such modifications or restrictions,
if appropriate.

(5) In accordance with the provisions of section 10 of thisAct, the Secretary
of State shall have the right to review any export license application under
this section which the Secretary of State requests to review.

(6) Before imposing, expanding, or extending export controls under this
section on exportsto acountry which can use goods, technology, or information

available from foreign sources and so incur little or no economic costs as a
result of the controls, the President should, through diplomatic means, employ
alternatives to export controls which offer opportunities of distinguishing the
United States from, and expressing the displeasure of the United States with,
the specific actions of that country in response to which the controls are
proposed. Such aternatives include private discussions with foreign leaders,
public statements in situations where private diplomacy is unavailable or not
effective, withdrawal of ambassadors, and reduction of the size of thediplomatic
staff that the country involved is permitted to have in the United States.

(b) Criteria—

(1) Subject to paragraph (2) of this subsection, the President may impose,
extend, or expand export controls under this section only if the President
determines that—

(A) such controlsare likely to achieve the intended foreign policy purpose,
in light of other factors, including the availability from other countries of the
goods or technology proposed for such controls, and that foreign policy purpose
cannot be achieved through negotiations or other alternative means;

(B) the proposed controls are compatible with the foreign policy objectives
of the United States and with overall United States policy toward the country
to which exports are to be subject to the proposed controls;

(C) thereaction of other countries to the imposition, extension, or expan-
sion of such export controls by the United States is not likely to render the
controls ineffective in achieving the intended foreign policy purpose or to be
counter-productive to United States foreign policy interests;

(D) the effect of the proposed controls on the export performance of the
United States, the competitive position of the United States in the international
economy, the international reputation of the United States as a supplier of
goods and technology, or on the economic well-being of individual United
States companies and their employees and communities does not exceed the
benefit to United States foreign policy objectives; and

(E) the United States has the ability to enforce the proposed control s effec-
tively.

(2) With respect to those export controls in effect under this section on the
date of the enactment of the Export Administration Amendments Act of 1985
[July 12, 1985], the President, in determining whether to extend those controls,
as required by subsection (&)(3) of this section, shall consider the criteria set
forth in paragraph (1) of this subsection and shall consider the foreign policy
consequences of modifying the export controls.

(c) Consultation with Industry—The Secretary in every possible instance
shall consult with and seek advice from affected United States industries and
appropriate advisory committees established under section 135 of the Trade
Act of 1974 [19 U.S.C. §2155] before imposing any export control under this
section. Such consultation and advice shall be with respect to the criteria set
forth in subsection (b)(1) and such other matters as the Secretary considers ap-
propriate.

(d) Consultation with Other Countries—When imposing export controls
under this section, the President shall, at the earliest appropriate opportunity,
consult with the countries with which the United States maintains export
controls cooperatively, and with such other countries as the President considers
appropriate with respect to the criteria set forth in subsection (b)(1) and such
other matters as the President considers appropriate.

(e) Alternative M eans—Before resorting to the imposition of export controls
under this section, the President shall determine that reasonable efforts have
been made to achieve the purposes of the controls through negotiations or
other aternative means.

(f) Consultation with the Congress—

(1) The President may impose or expand export controls under this section,
or extend such controls as required by subsection (a)(3) of this section, only
after consultation with the Congress, including the Committee on Foreign
Affairs of the House of Representatives and the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate.

(2) The President may not impose, expand, or extend export controls under
this section until the President has submitted to the Congress a report—

(A) specifying the purpose of the controls;

(B) specifying the determinations of the President (or, in the case of
those export controls described in subsection (b)(2), the considerations of the
President) with respect to each of the criteria set forth in subsection (b)(1),
the bases for such determinations (or considerations), and any possible adverse
foreign policy consequences of the contrals;

(C) describing the nature, the subjects, and the results of, or the plans
for, the consultation with industry pursuant to subsection (c) and with other
countries pursuant to subsection (d);
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(D) specifying the nature and results of any alternative means attempted
under subsection (€), or the reasons for imposing, expanding, or extending the
controls without attempting any such alternative means; and

(E) describing the availability from other countries of goods or technology
comparabl e to the goods or technology subject to the proposed export controls,
and describing the nature and results of the efforts made pursuant to subsection
(h) to secure the cooperation of foreign governments in controlling the foreign
availability of such comparable goods or technology.

Such report shall also indicate how such controls will further significantly
the foreign policy of the United States or will further its declared interna-
tiona obligations.

(3) To the extent necessary to further the effectiveness of the export controls,
portions of areport required by paragraph (2) may be submitted to the Congress
on aclassified basis, and shall be subject to the provisions of section 12(c) of
thisAct. Each such report shall, at the sametimeit is submitted to the Congress,
also be submitted to the General Accounting Office for the purpose of assessing
the report’s full compliance with the intent of this subsection.

(4) In the case of export controls under this section which prohibit or
curtail the export of any agricultural commodity, a report submitted pursuant
to paragraph (2) shall be deemed to be the report required by section 7(g)(3)(A)
of thisAct.

(5) In addition to any written report required under this section, the Secretary,
not less frequently than annually, shall present in oral testimony before the
Committee on Banking, Housing, and Urban Affairs of the Senate and the
Committee on Foreign Affairs of the House of Representatives a report on
policies and actions taken by the Government to carry out the provisions of
this section.

(9) Exclusion for Medicine and Medical Supplies and for Certain Food
Exports—This section does not authorize export controls on medicine or
medical supplies. This section also does not authorize export controls on
donations of goods (including but not limited to, food, educational materials,
seeds and hand tools, medicines and medical supplies, water resources equip-
ment, clothing and shelter materials, and basic household supplies) that are
intended to meet basic human needs. Before export controls on food are
imposed, expanded, or extended under this section, the Secretary shall notify
the Secretary of State in the case of export controls applicable with respect to
any developed country and shall notify the Director of the United States
International Development Cooperation Agency in the case of export controls
applicable with respect to any developing country. The Secretary of State with
respect to developed countries, and the Director with respect to developing
countries, shall determine whether the proposed export controls on food would
cause measurable mal nutrition and shall inform the Secretary of that determina-
tion. If the Secretary is informed that the proposed export controls on food
would cause measurable malnutrition, then those controls may not be imposed,
expanded, or extended, as the case may be, unless the President determines
that those controls are necessary to protect the national security interests of
the United States, or unless the President determines that arrangements are
insufficient to ensure that the food will reach those most in need. Each such
determination by the Secretary of State or the Director of the United States
International Development Cooperation Agency, and any such determination
by the President, shall be reported to the Congress, together with a statement
of the reasons for that determination. It is the intent of Congress that the
President not impose export controls under this section on any goods or technol-
ogy if he determines that the principal effect of the export of such goods or
technology would be to help meet basic human needs. This subsection shall
not be construed to prohibit the President from imposing restrictions on the
export of medicine or medica supplies, or of food under the International
Emergency Economic Powers Act [50 U.S.C. §1701 et seq.]. This subsection
shall not apply to any export control on medicine, medical supplies, or food,
except for donations, whichisin effect on the date of the enactment of the Export
Administration Amendments Act of 1985 [July 12, 1985]. Notwithstanding the
preceding provisions of this subsection, the President may impose export con-
trols under this section on medicine, medical supplies, food, and donations of
goods in order to carry out the policy set forth in paragraph (13) of Section
3 of this Act.

(h) Foreign Availability—

(2) In applying export controls under this section, the President shall take
all feasible stepsto initiate and conclude negotiations with appropriate foreign
governmentsfor the purpose of securing the cooperation of such foreign govern-
mentsin controlling the export to countries and consignees to which the United
States export controls apply of any goods or technology comparable to goods
or technology controlled under this section.

(2) Before extending any export control pursuant to subsection (a)(3) of this
section, the President shall evaluate the results of his actions under paragraph

(1) of this subsection and shall include the results of the evaluation in his
report to the Congress pursuant to subsection (f) of this section.

(3) If, within 6 months after the date on which export controls under this
section are imposed or expanded, or within 6 months after the date of the
enactment of the Export Administration Amendments Act of 1985 in the case
of export controls in effect on such date of enactment, the President’s efforts
under paragraph (I) are not successful in securing the cooperation of foreign
governments described in paragraph (1) with respect to those export controls,
the Secretary shall thereafter take into account the foreign availability of the
goodsor technology subject to the export controls. If the Secretary affirmatively
determines that a good or technology subject to the export controlsis available
in sufficient quantity and comparable quality from sources outside the United
States to countries subject to the export controls so that denial of an export
license would be ineffective in achieving purposes of the controls, then the
Secretary shall, during the period of such foreign availability, approve any
license application which is required for the export of the good or technology
and which meetsall requirementsfor such alicense. The Secretary shall remove
the good or technology from the list established pursuant to subsection (1) of
this section if the Secretary determines that such action is appropriate.

(4) In making a determination of foreign availability under paragraph (3)
of this subsection, the Secretary shall follow the procedures set forth in section
5(f)(3) for this Act.

(i) International Obligations—The provisions of subsections (b), (c), (d), (e),
(9) and (h) shall not apply in any case in which the President exercises the
authority contained in this section to impose export controls, or to approve or
deny export license applications, in order to fulfill obligations of the United
States pursuant to treaties to which the United States is a party or pursuant to
other international agreements.

() Countries Supporting International Terrorism—

(2) A validated license shall berequired for the export of goods or technology
to a country if the Secretary of State has made the following determinations:

(A) The government of such country has repeatedly provided support for
acts of international terrorism.

(B) The export of such goods or technology could make a significant
contribution to the military potential of such country, including its military
logistics capability, or could enhance the ability of such country to support
acts of international terrorism.

(2) The Secretary and the Secretary of State shall notify the Committee on
Foreign Affairs of the House of Representatives and the Committee on Banking,
Housing, and Urban Affairs and the Committee on Foreign Relations of the
Senate at least 30 days before issuing any validated license required by para-
graph (1).

(3) Each determination of the Secretary of State under paragraph (1)(A),
including each determination in effect on the date of the enactment of the
Antiterrorism and Arms Export AmendmentsAct of 1989 [December 12, 1989],
shall be published in the Federal Register.

(4) A determination made by the Secretary of State under paragraph (1)(A)
may not be rescinded unless the President submits to the Speaker of the House
of Representatives and the chairman of the Committee on Banking, Housing,
and Urban Affairs and the chairman of the Committee on Foreign Relations
of the Senate—

(A) before the proposed rescission would take effect, a report certi-
fying that—

(i) there has been a fundamental change in the leadership and policies
of the government of the country concerned;

(i) that government is not supporting acts of international terrorism; and

(iii) that government has provided assurances that it will not support
acts of international terrorism in the future; or

(B) at least 45 days before the proposed rescission would take effect, a
report justifying the rescission and certifying that—

(i) the government concerned has not provided any support for interna-
tiona terrorism during the preceding 6-month period; and

(ii) the government concerned has provided assurances that it will not
support acts of international terrorism in the future.

(5) The Secretary and the Secretary of State shall include in the notification
required by paragraph (2)—

(A) adetailed description of the goods or servicesto be offered, including
abrief description of the capabilities of any article for which alicense to export
is sought;

(B) the reasons why the foreign country or international organization to
which the export or transfer is proposed to be made needs the goods or services
which are the subject of such export or transfer and a description of the manner
in which such country or organization intends to use such articles, services,
or design and construction services,
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(C) the reasons why the proposed export or transfer is in the national
interest of the United States;

(D) an analysis of the impact of the proposed export or transfer on the
military capabilities of the foreign country or international organization to
which such export or transfer would be made;

(E) an analysis of the manner in which the proposed export would affect
the relative military strengths of countries in the region to which the goods or
services which are the subject of such export would be delivered and whether
other counties in the region have comparable kinds and amounts of articles,
services, or design and construction services; and

(F) an analysis of the impact of the proposed export or transfer on the
United States relations with the countries in the region to which the goods or
services which are the subject of such export would be delivered.?

(k) Negotiations with Other Countries—

(1) Countries participating in certain agreements—The Secretary of State,
in consultation with the Secretary, the Secretary of Defense, and the heads of
other appropriate departments and agencies, shall be responsible for conducting
negotiations with those countries participating in the groups known as the
Coordinating Committee, the Missile Technol ogy Control Regime, theAustralia
Group, and the Nuclear Suppliers’ Group, regarding their cooperation in re-
stricting the export of goods and technology in order to carry out—

(A) the policy set forth in section 3(2)(B) of this Act [50 U.S.C. app.
§2402(2)(B)] and

(B) United States policy opposing the proliferation of chemical, biological,
nuclear, and other weaponsand their delivery systems, and effectively restricting
the export of dual use components of such weapons and their delivery systems,
in accordance with this subsection and subsections (a) and (I).

Such negotiations shall cover, among other issues, which goods and technol-
ogy should be subject to multilaterally agreed export restrictions, and the
implementation of the restrictions consistent with the principles identified in
section 5(b)(2)(C) of this Act [50 U.S.C. app. §2402(b)(2)(C)].

(2) Other Countries—The Secretary of State, in consultation with the Secre-
tary, the Secretary of Defense, and the heads of other appropriate departments
and agencies, shall be responsible for conducting negotiations with countries
and groups of countries not referred to in paragraph (1) regarding their coopera-
tion in restricting the export of goods and technology consistent with purposes
set forth in paragraph (1). In cases where such negotiations produce agreements
on export restrictions that the Secretary, in consultation with the Secretary of
State and the Secretary of Defense, determines to be consistent with the princi-
plesidentified in section 5(b)(2)(C) of thisAct [50 U.S.C. app. §2404(b)(2)(C)],
the Secretary may treat exports, whether by individual or multiple licenses, to
countries party to such agreements in the same manner as exports are treated
to countries that are MTCR adherents.

(3) Review of Determinations—The Secretary shall annually review any
determination under paragraph (2) with respect to a country. For each such
country which the Secretary determines is not meeting the requirements of an
effectiveexport control systemin accordance with section 5(b)(2)(C) [50 U.S.C.
app. 2404(b)(2)(C)], the Secretary shall restrict or eliminate any preferential
licensing treatment for exports to that country provided under this subsection.

(I) Missile Technology—

(1) Determination of Controlled Items—The Secretary, in consultation with
the Secretary of State, the Secretary of Defense, and the heads of other appro-
priate departments and agencies—

(A) shall establish and maintain, as part of the control list established
under this section, alist of all dua use goods and technology on the MTCR
Annex; and

(B) may include, as part of the control list established under this section,
goods and technology that would provide a direct and immediate impact on
the development of missile delivery systemsand are not included in the MTCR
Annex but which the United States is proposing to the other MTCR adherents
to have included in the MTCR Annex.

(2) Requirement of Individual Validated Licenses—The Secretary shall re-
quire an individual validated license for—

(A) any export of goods or technology on the list established under
paragraph (1) to any country; and

(B) any export of goods or technology that the exporter knows is destined
for aproject or facility for the design, development, or manufacture of amissile
in a country that is not an MTCR adherent.

(3) Poalicy of Denia of Licenses—

(A) Licenses under paragraph (2) should in general be denied if the
ultimate consignee of the goods or technology is a facility in a country that

2Pub. L. 103-236, §736 (108 Stat. 506), added subsection (j)(5).

is not an adherent to the Missile Technology Control Regime and the facility
is designed to develop or build missiles.

(B) Licenses under paragraph (2) shall be denied if the ultimate consignee
of the goods or technology is a facility in a country the government of which
has been determined under subsection (j) to have repeatedly provided support
for acts of international terrorism.

(4) Consultation with Other Departments—

(A) A determination of the Secretary to approve an export license under
paragraph (2) for the export of goods or technology to a country of concern
regarding missile proliferation may be made only after consultation with the
Secretary of Defense and the Secretary of State for a period of 20 days. The
countries of concern referred to in the preceding sentence shall be maintained
on aclassified list by the Secretary of State, in consultation with the Secretary
and the Secretary of Defense.

(B) Should the Secretary of Defense disagree with the determination of
the Secretary to approve an export license to which subparagraph (A) applies,
the Secretary of Defense shall so notify the Secretary within the 20 days
provided for consultation on the determination. The Secretary of Defense shall
at the same time submit the matter to the President for resolution of the dispute.
The Secretary shall also submit the Secretary’s recommendation to the President
on the license application.

(C) The President shall approve or disapprove the export license applica-
tion within 20 days after receiving the submission of the Secretary of Defense
under subparagraph (B).

(D) Should the Secretary of Defense fail to notify the Secretary within
the time period prescribed in subparagraph (B), the Secretary may approve the
license application without awaiting the notification by the Secretary of De-
fense. Should the President fail to notify the Secretary of his decision on the
export license application within the time period prescribed in subparagraph
(C), the Secretary may approve the license application without awaiting the
President’s decision on the license application.

(E) Within 10 days after an export license is issued under this subsection,
the Secretary shall provideto the Secretary of Defense and the Secretary of State
the license application and accompanying documents issued to the applicant, to
the extent that the relevant Secretary indicates the need to receive such applica
tion and documents.

(5) Information Sharing—The Secretary shall establish aprocedurefor infor-
mation sharing with appropriate officias of the intelligence community, as
determined by the Director of Central Intelligence, and other appropriate Gov-
ernment agencies, that will ensure effective monitoring of transfers of MTCR
equipment or technology and other missile technology.

(m) Chemical and Biological Weapons—

(1) Establishment of List—The Secretary, in consultation with the Secretary
of State, the Secretary of Defense, and the heads of other appropriate depart-
ments and agencies, shall establish and maintain, as part of the list maintained
under this section, a list of goods and technology that would directly and
substantially assist a foreign government or group in acquiring the capability
to develop, produce, stockpile, or deliver chemical or biological weapons, the
licensing of which would be effective in barring acquisition or enhancement
of such capability.

(2) Requirement for Validated Licenses—The Secretary shall require a vali-
dated license for any export of goods or technology on the list established
under paragraph (1) to any country of concern.

(3) Countries of Concern—For purposes of paragraph (2), the term *‘ country
of concern” means any country other than—

(A) a country with whose government the United States has entered into
a bilateral or multilateral arrangement for the control of goods or technology
on the list established under paragraph (1); and

(B) such other countries as the Secretary of State, in
consultation with the Secretary and the Secretary of Defense, shall
designate consistent with the purposes of the Chemical and Biological
Weapons Control and Warfare Elimination Act of 1991.3

(n) Crime Control Instruments—

(2) Crime control and detection instruments and equipment shall be approved
for export by the Secretary only pursuant to avalidated export license. Notwith-
standing any other provision of this Act—

(A) any determination of the Secretary of what goods or technology shall
be included on the list established pursuant to subsection (1) of this section as
a result of the export restrictions imposed by this subsection shall be made
with the concurrence of the Secretary of State, and

3 Chemical and Biological Weapons Control and Warfare Elimination Act of 1991, Pub. L. No. 102-182, §304(b), 105 Stat. 1245, 1246-1247 added subsection (m). Section 304(a) of the
Act directs the President to *“ use the authorities of the Export Administration Act of 1979 to control the export of those goods and technologies that the President determines would assist
the government of any foreign country in acquiring the capability to develop, produce, stockpile, deliver or use chemical or biological weapons.” (22 U.S.C. 85603)).

Official Export Guide / O PRIMEDIA Information Inc. 1998



(B) any determination of the Secretary to approve or deny an export
license application to export crimecontrol or detectioninstruments or equipment
shall be made in concurrence with the recommendations of the Secretary of
State submitted to the Secretary with respect to the application pursuant to
section 10(e) of this Act, except that, if the Secretary does not agree with the
Secretary of State with respect to any determination under subparagraph (A)
or (B), the matter shall be referred to the President for resolution.

(2) The provisions of this subsection shall not apply with respect to exports
to countries which are members of the North Atlantic Treaty Organizations or
to Japan, Australia, or New Zealand, or to such other countries as the President
shall designate consistent with the purposes of this subsection and section
502B of the Foreign Assistance Act of 1961 [22 U.S.C. §2304].

(0) Control List—The Secretary shall establish and maintain, as part of the
control list, alist of any goods or technology subject to export controls under
this section, and the countries to which such controls apply. The Secretary
shall clearly identify on the control list which goods or technology, and which
countries or destinations, are subject to which types of controls under this
section. Such list shall consist of goods and technology identified by the
Secretary of State, with the concurrence of the Secretary. If the Secretary and
the Secretary of State are unable to agree on thelist, the matter shall be referred
to the President. Such list shall be reviewed not less frequently than every
threeyearsin the case of controlsmaintained cooperatively with other countries,
and annually in the case of al other controls, for the purpose of making such
revisions as are necessary in order to carry out this section. During the course
of such review, an assessment shall be made periodicaly of the availability
from sources outside the United States, or any of its territories or possessions,
of goods or technology comparable to those controlled for export from the
United States under this section.

(p) Effect on Existing Contracts and Licenses—The President may not,
under thissection, prohibit or curtail the export or reexport of goods, technology,
or their information—

(1) in performance of a contract or agreement entered into before the date
on which the President reports to the Congress, pursuant to subsection (f) of
this section, his intention to impose controls on the export or reexport of such
goods, technology, or other information, or

(2) under a validated license or other authorization issued under
this Act, unless and until the President determines and certifies to the Con-
gress that—

(A) abreach of the peace poses a serious and direct threat to the strategic
interest of the United States,

(B) the prohibition or curtailment of such contracts, agreements, licenses,
or authorizations will be instrumental in remedying the situation posing the
direct threat, and

(C) the export controls will continue only so long as the direct threat
persists.

(g) Extension of Certain Controls—Those export controls imposed under
this section with respect to South Africa which were in effect on February 28,
1982, and ceased to be effective on March 1, 1982, September 15, 1982, or
January 20, 1983, shall become effective on the date of the enactment of this
subsection [July 12, 1985], and shall remain in effect until 1 year after such
date of enactment. At the end of that 1-year period, any of those controls made
effective by this subsection may be extended by the President in accordance
with subsections (b) and (f) of this section.

(r) Expanded Authority to Impose Controls—

(1) Inany casein which the President determinesthat it isnecessary toimpose
controls under this section without any limitation contained in subsection (c),
(d), (&), (g), (h), or (p), of this section, the President may impose those controls
only if the President submits that determination to the Congress, together with
a report pursuant to subsection (f) of this section with respect to the proposed
controls, and only if a law is enacted authorizing the imposition of those
controls. If a joint resolution authorizing the imposition of those controls is
introduced in either House of Congress within 30 days after the Congress
receives the determination and report of the President, that joint resolution
shall be referred to the Committee on Banking, Housing, and Urban Affairs
of the Senate and to the appropriate committee of the House of Representatives.
If either such committee hasnot reported thejoint resol ution at theend of 30 days
after itsreferral, the committee shall be discharged from further consideration of
the joint resolution.

(2) For purposes of this subsection, the term “joint resolution” means a
joint resolution the matter after the resolving clause of which is as follows:
“That the Congress, having received on , a determination of
the President under Section 6(r)(1) of the Export Administration Act of 1979

with respect to the export controls which are set forth in the report submitted
to the Congress with that determination, authorizes the President to impose
those export controls.”, with the date of the receipt of the determination and
report inserted in the blank.

(3) In the computation of the periods of 30 days referred to in paragraph
(2), there shall be excluded the days on which either House of Congress is
not in session because of adjournment of more than 3 days to a day certain
or because of an adjournment of the Congress sine die.

(s) Spare Parts—

(1) At the same time as the President imposes or expands export controls
under this section, the President shall determine whether such export controls
will apply to replacement partsfor partsin goods subject to such export controls.

(2) With respect to export controls imposed under this section before the
date of the enactment of this subsection [August 23, 1988], an individual
validated export license shall not be required for replacement parts which are
exported to replace on a one-for-one basis parts that were in a good that was
lawfully exported from the United States, unless the President determines that
such a license should be required for such parts.

SECTION 7. SHORT SUPPLY CONTROLS
(a) Authority—

(1) In order to carry out the policy set forth in section 3(2)(C) of this Act,
the President may prohibit or curtail the export of any goods subject to the
jurisdiction of the United States or exported by any person subject to the
jurisdiction of the United States. In curtailing exports to carry out the policy
set forth in section 3(2)(C) of this Act, the President shall allocate a portion
of export licenses on the basis of factorsother than aprior history of exportation.
Such factors shall include the extent to which a country engages in equitable
trade practices with respect to United States goods and treats the United States
equitably in times of short supply.

(2) Upon imposing quantitative restrictions on exports of any goods to carry
out the policy set forth in section 3(2)(C) of thisAct, the Secretary shall include
in a notice published in the Federal Register with respect to such restrictions
an invitation to all interested parties to submit written comments within 15
days from the date of publication on the impact of such restrictions and the
method of licensing used to implement them.

(3) In imposing export controls under this section, the President’s authority
shall include, but not be limited to, the imposition of export license fees.

(b) Monitoring—

(2) In order to carry out the policy set forth in section 3(2)(C) of this Act,
the Secretary shall monitor exports, and contracts for exports, of any good
(other than a commodity which is subject to the reporting requirements of
section 812 of theAgricultural Act of 1970 [7 U.S.C. 612¢-3]) when the volume
of such exports in relation to domestic supply contributes, or may contribute,
toanincreasein domestic prices or adomestic shortage, and such price increase
or shortage has, or may have, a serious adverse impact on the economy or any
sector thereof. Any such monitoring shall commence at a time adequate to
assure that the monitoring will result in a data base sufficient to enable policies
to be developed, in accordance with section 3(2)(C) of this Act, to mitigate a
short supply situation or serious inflationary price rise or, if export controls
are needed, to permit imposition of such controlsin atimely manner. Informa-
tion which the Secretary requires to be furnished in effecting such monitoring
shall be confidential, except as provided in paragraph (2) of this subsection.

(2) The results of such monitoring shall, to the extent practicable, be aggre-
gated and included in weekly reports setting forth, with respect to each item
monitored, actual and anticipated exports, the destination by country, and the
domestic and worldwide price, supply, and demand. Such reports may be made
monthly if the Secretary determines that there is insufficient information to
justify weekly reports.

(3) The Secretary shall consult with the Secretary of Energy to determine
whether monitoring or export controls under this section are warranted with
respect to exports of facilities, machinery, or equipment normally and princi-
pally used, or intended to be used, in the production, conversion, or transporta-
tion of fuels and energy (except nuclear energy), including, but not limited
to, drilling rigs, platforms, and equipment; petroleum refineries, natural gas
processing, liquefaction, and gasification plants; facilities for production of
synthetic natural gas or synthetic crude ail; oil and gas pipelines, pumping
stations, and associated equipment; and vessels for transporting oil, gas, coal,
and other fuels.

(c) Petitions for Monitoring or Controls—

(1)(A) Any entity, including a trade association, firm, or certified or recog-
nized union or group of workers, that is representative of an industry or a
substantial segment of an industry that processes metallic materials capable
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of being recycled may transmit a written petition to the Secretary reguesting
the monitoring of exports or the imposition of export controls, or both, with
respect to any such material, in order to carry out the policy set forth in section
3(2)(C) of this Act.

(B) Each petition shall be in such form as the Secretary shall prescribe
and shall contain information in support of the action requested. The petition
shall include any information reasonably available to the petitioner indicating
that each of the criteria set forth in paragraph (3)(A) of this subsection is sat-
isfied.

(2) Within 15 days after receipt of any petition described in paragraph (1),
the Secretary shall publish a notice in the Federal Register. The notice shall

(A) include the name of the material that is the subject of the petition,

(B) include the Schedule B number of the materia as set forth in the
Statistical Classification of Domestic and Foreign Commodities Exported from
the United States,

(C) indicate whether the petition is requesting that controls or monitoring,
or both, be imposed with respect to the exportation of such material, and

(D) providethat interested persons shall have aperiod of 30 daysbeginning
on the date of publication of such notice to submit to the Secretary written
data, views, or arguments, with or without opportunity for oral presentation,
with respect to the matter involved.

At the request of the petitioner or any other entity described in paragraph
(1)(A) with respect to the material which is the subject of the petition, or at
the request of any entity representative of producers or exporters of such
material, the Secretary shall conduct public hearings with respect to the subject
of the petition, in which case the 30-day period may be extended to 45 days.

(3)(A) Within 45 days after the end of the 30- or 45-day period described
in paragraph (2), as the case may be, the Secretary shall determine whether
to impose monitoring or controls, or both, on the export of the material that
is the subject of the petition in order to carry out the policy set forth in
section 3(2)(C) of this Act. In making such determination, the Secretary shall
determine whether—

(i) there has been a significant increase, in relation to a specific period
of time, in exports of such material in relation to domestic supply and demand;

(ii) there has been a significant increase in domestic price of such
material or a domestic shortage of such material relative to demand;

(iii) exports of such material are as important as any other cause of a
domestic price increase or shortage relative to demand found under clause (ii);

(iv) a domestic price increase or shortage relative to demand found
under clause (ii) has significantly adversely affected or may significantly ad-
versely affect the national economy or any sector thereof, including a domestic
industry; and

(v) monitoring or controls, or both, are necessary in order to carry out
the policy set forth in section 3(2)(C) of this Act.

(B) The Secretary shall publishinthe Federal Register adetailed statement
of the reasons for the Secretary’s determination pursuant to subparagraph (A)
of whether to impose monitoring or controls, or both, including the findings
of fact in support of that determination.

(4) Within 15 days after making a determination under paragraph (3) to
impose monitoring or controls on the export of a material, the Secretary shall
publish in the Federal Register proposed regulations with respect to such
monitoring or controls. Within 30 days after the publication of such proposed
regulations, and after considering any public comments on the proposed regula-
tions, the Secretary shall publish and implement final regulations with respect
to such monitoring or controls.

(5) For purposes of publishing notices in the Federal Register and
scheduling public hearings pursuant to this subsection, the Secretary may
consolidate petitions, and responses to such petitions, which involve the same
or related materials.

(6) If a petition with respect to a particular material or group of materials
has been considered in accordance with al the procedures prescribed in this
subsection, the Secretary may determine, in the absence of significantly changed
circumstances, that any other petition with respect to the same material or
group of materials which is filed within 6 months after the consideration of
the prior petition has been completed does not merit complete consideration
under this subsection.

(7) The procedures and time limits set forth in this subsection with respect
to a petition filed under this subsection shall take precedence over any review
undertaken at the initiative of the Secretary with respect to the same subject
as that of the petition.

(8) The Secretary may impose monitoring or controls on a temporary basis,
on the export of a metallic material after a petition is filed under paragraph
(2)(A) with respect to that material but before the Secretary makes a determina-
tion under paragraph (3) with respect to that material only if—

4 U.S.-Canada Free-Trade Agreement, Pub. L. 100-449, §305, 102 Stat. 1851, 1876.

(A) the failure to take such temporary action would result in irreparable
harm to the entity filing the petition, or to the national economy or segment
thereof, including a domestic industry, and

(B) the Secretary considers such action to be necessary to carry out the
policy set forth in Section 3(2)(C) of this Act.

(9) The authority under this subsection shall not be construed to affect the
authority of the Secretary under any other provision of this Act, except that
if the Secretary determines, on the Secretary’ sown initiative, toimpose monitor-
ing or controls, or both, on the export of metallic materials capable of being
recycled, under the authority of this section, the Secretary shall publish the
reasonsfor such action in accordance with paragraph (3)(A) and (B) of this sub-
section.

(20) Nothing contained in this subsection shall be construed to preclude
submission on a confidential basis to the Secretary of information relevant to
a decision to impose or remove monitoring or controls under the authority of
this Act, or to preclude consideration of such information by the Secretary in
reaching decisions required under this subsection. The provisions of this para-
graph shall not be construed to affect the applicability of section 552(b) of
title 5, United States Code.

(d) Domestically Produced Crude Oil—

(1) Notwithstanding any other provision of thisAct [50 U.S.C. app. §§2401-
2420] and notwithstanding subsection (u) of section 28 of the Mineral Leasing
Act of 1920 (30 U.S.C. 185), no domestically produced crude oil transported
by pipeline over right-of-way granted pursuant to section 203 of the TransAlaska
Pipeline Authorization Act (43 U.S.C. 1652) (except any such crude oil which
(A) is exported to an adjacent foreign country to be refined and consumed
therein in exchange for the same quantity of crude oil being exported from that
country to the United States; such exchange must result through convenience or
increased efficiency of transportation in lower prices for consumers of petro-
leum products in the United States as described in paragraph (2)(A)(ii) of this
subsection, (B) istemporarily exported for convenience or increased efficiency
of transportation across parts of an adjacent foreign country and reenters the
United States) or (C) is transported to Canada, to be consumed therein, in
amounts not to exceed an annual average of 50,000 barrels per day, in addition
to exportsunder subparagraphs (A) and (B), except that any ocean transportation
of such oil shall be by vessels documented under section 12106 of title 46,
United States Code)* may be exported from the United States, or any of its
territories and possessions, subject to paragraph (2) of this subsection.

(2) Crude oil subject to the prohibition contained in paragraph (1) may be
exported only if—

(A) the President so recommendsto the Congress after making and publish-
ing express findings that exports of such crude ail, including exchanges—

(i) will not diminish the total quantity or quality of petroleum refined
within, stored within, or legally committed to be transported to and sold within
the United States;

(it) will, within 3 months following the initiation of such exports or
changes, result in (I) acquisition costs to the refiners which purchase the
imported crude oil being lower than the acquisition costs such refiners would
have to pay for the domestically produced oil in the absence of such an export
or exchange, and (I1) not less than 75 percent of such savings in costs being
reflected in wholesale and retail prices of products refined from such imported
crude oil;

(iii) will be made only pursuant to contracts which may be terminated
if the crude oil supplies of the United States are interrupted, threatened, or di-
minished.

(iv) are clearly necessary to protect the national interest; and

(v) are in accordance with the provisions of this Act; and

(B) the President includes such findings in his recommendation to the
Congress and the Congress, within 60 days after receiving that recommendation,
agrees to ajoint resolution which approves such exports on the basis of those
findings, and which is thereafter enacted into law.

(3) Notwithstanding any other provision of this section or any other provision
of law, including subsection (u) of section 28 of the Mineral Leasing Act of
1920 [30 U.S.C. 8185(u)], the President may export il to any country pursuant
to a bilateral international oil supply agreement entered into by the United
States with such nation before June 25, 1979, or to any country pursuant to the
International Emergency Oil Sharing Plan of the International Energy Agency.

(e) Refined Petroleum Product—

(1) In any case in which the President determines that it is necessary to
impose export controls on refined petroleum products in order to carry out the
policy set forth in Section 3(2)(C) of this Act, the President shall notify the
Congress of that determination. The President shall also notify the Congress
if and when he determines that such export controls are no longer necessary.
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During any period in which a determination that such export controls are
necessary is in effect, no refined petroleum product may be exported except
pursuant to an export license specificaly authorizing such export. Not later
than 5 days after an application for a license to export any refined petroleum
product or residual fuel oil is received, the Secretary shall notify the Congress
of such application, together with the name of the exporter, the destination of
the proposed export, and the amount and price of the proposed export. Such
notification shall be made to the chairman of the Committee on Foreign Affairs
of theHouse of Representatives and the chairman of the Committee on Banking,
Housing, and Urban Affairs of the Senate.

(2) The Secretary may not grant such license during the 30-day period
beginning on the date on which notification to the Congress under paragraph
(1) is received, unless the President certifies in writing to the Speaker of the
House of Representatives and the President pro tempore of the Senate that the
proposed export is vital to the national interest and that a delay in issuing the
license would adversely affect that interest.

(3) This subsection shall not apply to (A) any export license application for
exports to a country with respect to which historical export quotas established
by the Secretary on the basis of past trading relationships apply, or (B) any
license application for exports to a country if exports under the license would
not result in more than 250,000 barrels of refined petroleum products being
exported from the United States to such country in any fiscal year.

(4) For purposes of this subsection, ‘“‘refined petroleum product” means
gasoline, kerosene, distillates, propane or butane gas, diesel fuel, and residual
fuel oil refined within the United States or entered for consumption within the
United States.

(5) The Secretary may extend any time period prescribed in section 10 of
this Act to the extent necessary to take into account delays in action by the
Secretary on alicense application on account of the provisions of thissubsection.

(f) Certain Petroleum Products—Petroleum productsrefined in United States
Foreign Trade Zones, or in the United States Territory of Guam, from foreign
crude oil shall be excluded from any quantitative restrictions imposed under
this section except that, if the Secretary finds that a product is in short supply,
the Secretary may issue such regulations as may be necessary to limit exports.

(9) Agricultural Commodities—

(1) TheAuthority conferred by this section shall not be exercised with respect
to any agricultural commodity, including fats and oils or animal hides or
skins, without the approval of the Secretary of Agriculture. The Secretary of
Agriculture shall not approve the exercise of such authority with respect to
any such commodity during any period for which the supply of such commodity
isdetermined by the Secretary of Agricultureto bein excess of the requirements
of the domestic economy except to the extent the President determines that
such exercise of authority is required to carry out the policies set forth in
subparagraph (A) or (B) of paragraph (2) of section 3 of thisAct. The Secretary
of Agriculture shall, by exercising the authority which the Secretary of Agricul-
ture has under other applicable provisions of law, collect data with respect to
export sales of animal hides and skins.

(2) Upon approval of the Secretary, in consultation with the Secretary of
Agriculture, agricultural commodities purchased by or for in aforeign country
may remain in the United States for export at a later date free from any
guantitative limitations on export which may beimposed to carry out the policy
set forth in section 3(2)(C) of this Act subsequent to such approval. The
Secretary may not grant such approval unless the Secretary receives adequate
assurance and, in conjunction with the Secretary of Agriculture, finds (A) that
such commaodities will eventually be exported, (B) that neither the sale nor
export thereof will result in an excessive drain of scarce materials and have
a serious domestic inflationary impact, (C) that storage of such commodities
in the United States will not unduly limit the space available for storage of
domestically owned commaodities, and (D) that the purpose of such storage is
to establish a reserve of such commodities for later use, not including resale
to or use by another country. The Secretary may issue such regulations as may
be necessary to implement this paragraph.

(3)(A) If the President imposes export controlson any agricultural commaodity
in order to carry out the policy set forth in paragraph (2)(B), (2)(C), (7), or
(8) of Section 3 of this Act, the President shall immediately transmit a report
on such action to the Congress, setting forth the reasons for the controls in
detail and specifying the periods of time, which may not exceed 1 year, that
the controls are proposed to be in effect. If the Congress, within 60 days after
the date of its receipt of the report, adopts a joint resolution pursuant to
paragraph (4) approving theimposition of the export controls, then such controls
shall remain in effect for the period specified in the report, or until terminated
by the President, whichever occurs first. If the Congress, within 60 days after
the date of its receipt of such report, fails to adopt a joint resolution approving
such controls then such controls shall cease to be effective upon the expiration
of that 60-day period.

(B) The provisions of subparagraph (A) and paragraph (4) shall not apply
to export controls—

(i) which are extended under this Act if the controls, when imposed,
were approved by the Congress under subparagraph (A) and paragraph (4); or

(ii) which areimposed with respect to acountry aspart of the prohibition
or curtailment of all exports to that country.

(4)(A) For purposes of this paragraph, the term “joint resolution” means
only a joint resolution the matter after the resolving clause of which is as
follows: “That pursuant to Section 7(g)(3) of the Export Administration Act
of 1979, the President may impose export controls as specified in the report
submitted to the Congress on ", with the blank space being filled
with the appropriate date.

(B) On the day on which areport is submitted to the House of Representa-
tives and the Senate under paragraph (3), ajoint resolution with respect to the
export controls specified in such report shall be introduced (by request) in the
House by the chairman of the Committee on Foreign Affairs, for himself and
the ranking minority member of the Committee, or by Members of the House
designated by the chairman and ranking minority member; and shall be intro-
duced (by request) in the Senate by the majority leader of the Senate, for
himself and the minority leader of the Senate, or by Members of the Senate
designated by the majority leader and minority leader of the Senate. If either
House is not in session on the day on which such a report is submitted, the
joint resolution shall be introduced in that House, as provided in the preceding
sentence, on the first day thereafter on which that House is in session.

(C) All joint resolutions introduced in the House of Representatives shall
be referred to the appropriate committee and al joint resolutions introduced
in the Senate shall be referred to the Committee on Banking, Housing, and
Urban Affairs.

(D) If the committee of either House to which ajoint resolution has been
referred has not reported the joint resolution at the end of 30 days after its
referral, the committee shall be discharged from further consideration of the
resolution or of any other joint resolution introduced with respect to the
same matter.

(E) A joint resolution under this paragraph shall be considered in the
Senate in accordance with the provisions of section 601(b)(4) of the Interna-
tional Security Assistance and Arms Export Control Act of 1976 (22 U.S.C.
§82151 et seq., Pub. L. 94-329, June 30, 1976). For the purpose of expediting the
consideration and passage of joint resolutionsreported or discharged pursuant to
the provisions of this paragraph, it shall be in order for the Committee on
Rules of the House of Representatives to present for consideration aresolution
of the House of Representatives providing proceduresfor theimmediate consid-
eration of a joint resolution under this paragraph which may be similar, if
applicable, to the procedures set forth in section 601(b)(4) of the International
Security Assistance and Arms Export Control Act of 1976.

(F) In the case of a joint resolution described in subparagraph (A), if,
before the passage by one House of a joint resolution of that House, that
House receives a resolution with respect to the same matter from the other
House, then—

(i) the procedurein that House shall be the same asif no joint resolution
has been received from the other House; but

(i) the vote on final passage shal be on the joint resolution of the
other House.

(5) In the computation of the period of 60 days referred to in paragraph (3)
and the period of 30 days referred to in subparagraph (D) of paragraph (4),
there shall be excluded the days on which either House of Congress is not in
session because of an adjournment of more than 3 days to a day certain or
because of an adjournment of the Congress sine die.

(h) Barter Agreements—

(2) The exportation pursuant to a barter agreement of any goods which may
lawfully be exported from the United States, for any goods which may lawfully
be imported into the United States, may be exempted, in accordance with
paragraph (2) of this subsection, from any quantitative limitation on exports
(other than any reporting requirement) imposed to carry out the policy set forth
in section 3(2)(C) of this Act.

(2) The Secretary shall grant an exemption under paragraph (1) if the Secre-
tary finds, after consultation with the appropriate department or agency of the
United States, that—

(A) for the period during which the barter agreement isto be performed—
(i) the average annual quantity of the goods to be exported pursuant
to the barter agreement will not be required to satisfy the average amount of
such goods estimated to be required annually by the domestic economy and
will be surplus thereto; and
(it) the average annua quantity of the goods to be imported will be
less than the average amount of such goods estimated to be required annually
to supplement domestic production; and
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(B) the parties to such barter agreement have demonstrated adequately

that they intend, and have the capacity, to perform such barter agreement.

(3) For purposes of this subsection, the term ** barter agreement” means any
agreement which is made for the exchange, without monetary consideration,
of any goods produced in the United States for any goods produced outside
of the United States.

(4) Thissubsection shall apply only with respect to barter agreements entered
into after the effective date of this Act [September 30, 1979].

(i) Unprocessed Red Cedar—

(1) The Secretary shall require a validated license, under the authority con-
tained in subsection (&) of this section, for the export of unprocessed western
red cedar (Thuja plicata) logs, harvested from State or Federal lands. The
Secretary shall impose quantitative restrictions upon the export of unprocessed
western red cedar logs harvested from State or Federal lands during the 3-year
period beginning on the effective date of this Act as follows:

(A) Not more than thirty million board feet scribner of such logs may be
exported during the first year of such 3-year period.

(B) Not more than fifteen million board feet scribner of such logs may
be exported during the second year of such period.

(C) Not more than five million board feet scribner of such logs may be
exported during the third year of such period.

After the end of such 3-year period, no unprocessed western red cedar logs
harvested from State or Federal lands may be exported from the United States.

(2) To the maximum extent practicable, the Secretary shall utilizethe multiple
validated export licenses described in section 4(a)(2) of this Act in lieu of
validated licenses for exports under this subsection.

(3) The Secretary shall allocate export licenses to exporters pursuant to this
subsection on the basis of a prior history of exportation by such exporters and
such other factors as the Secretary considers necessary and appropriate to
minimize any hardship to the producers of western red cedar and to further
the foreign policy of the United States.

(4) Unprocessed western red cedar logs shall not be considered to be an
agricultural commaodity for purposes of subsection (g) of this section.

(5) As used in this subsection, the term *‘unprocessed western red cedar’
means red cedar timber which has not been processed into—

(A) lumber of American Lumber Standards Grades of Number 3 dimension
or better, or Pacific Lumber Inspection Bureau Export R-List Grades of Number
3 common or better;

(B) chips, pulp, and pulp products;

(C) veneer and plywood;

(D) poles, posts, or pilings cut or treated with preservative for use as such
and not intended to be further processed; or

(E) shakes and shingles.

() Effect of Controls on Existing Contracts—The export restrictions con-
tained in subsection (i) of this section and any export controls imposed under
this section shall not affect any contract to harvest unprocessed western red
cedar from State lands which was entered into before October 1, 1979, and
the performance of which would make the red cedar available for export. Any
export controls imposed under this section on any agricultural commodity
(including fats, oils, and animal hides and skins) or on any forest product or
fishery product, shall not affect any contract to export entered into before the
date on which such controls are imposed. For purposes of this subsection, the
term *‘contract to export” includes, but is not limited to, an export sales
agreement and an agreement to invest in an enterprise which involves the
export of goods or technology.

(k) Oil Exports for Use by United States Military Facilities—For purposes
of subsection (d) of this section, and for purposes of any export controls
imposed under this Act, shipments of crude ail, refined petroleum products,
or partially refined petroleum products from the United States for use by the
Department of Defense or United States-supported installations or facilities
shall not be considered to be exports.

SECTION 8. FOREIGN BOYCOTTS
(a) Prohibitions and Exceptions—

(2) For the purpose of implementing the policies set forth in subparagraph
(A) or (B) of paragraph (5) of section 3 of this Act, the President shall issue
regulations prohibiting any United States person, with respect to his activities
in the interstate or foreign commerce of the United States, from taking or
knowingly agreeing to take any of the following actions with intent to comply
with, further, or support any boycott fostered or imposed by a foreign country
against a country which is friendly to the United States and which is not itself
the object of any form of boycott pursuant to United States law or regulation:

(A) Refusing, or requiring any other person to refuse, to do business with
or in the boycotted country, with any business concern organized under the

laws of the boycotted country, with any national or resident of the boycotted
country, or with any other person, pursuant to an agreement with, arequirement
of, or arequest from or on behalf of the boycotting country. The mere absence
of a business relationship with or in the boycotted country with any business
concern organized under the laws of the boycotted country, with any national
or resident of the boycotted country, or with any other person, does not indicate
the existence of the intent required to establish a violation of regulationsissued
to carry out this subparagraph.

(B) Refusing, or requiring any other person to refuse, to employ or other-
wise discriminating against any United States person on the basis of race,
religion, sex, or national origin of that person or of any owner, officer, director,
or employee of such person.

(C) Furnishing information with respect to the race, religion, sex, or
national origin of any United States person or of any owner, officer, director,
or employee of such person.

(D) Furnishing information about whether any person has, has had, or
proposes to have any business relationship (including a relationship by way of
sale, purchase, legal or commercial representation, shipping or other transport,
insurance, investment or supply) with or in the boycotted country, with any
business concern organized under the laws of the boycotted country, with any
national or resident of the boycotted country, or with any other person which
is known or believed to be restricted from having any business relationship
with or in the boycotting country. Nothing in this paragraph shall prohibit the
furnishing of normal business information in a commercial context as defined
by the Secretary.

(E) Furnishing information about whether any person is amember of, has
made contributions to, or is otherwise associated with or involved in the
activities of any charitable or fraternal organization which supports the boy-
cotted country.

(F) Paying, honoring, confirming, or otherwise implementing a letter of
credit which contains any condition or requirement compliance with which is
prohibited by regulations issued pursuant to this paragraph, and no United
States person shall, as aresult of the application of this paragraph, be obligated
to pay or otherwise honor or implement such letter of credit.

(2) Regulations issued pursuant to paragraph (1) shall provide exceptions
for—

(A) complying or agreeing to comply with requirements (i) prohibiting
the import of goods or services from the boycotted country or goods produced
or services provided by any business concern organized under the laws of the
boycotted country or by nationals or residents of the boycotted country, or (ii)
prohibiting the shipment of goods to the boycotting country on a carrier of
the boycotted country, or by aroute other than that prescribed by the boycotting
country or the recipient of the shipment;

(B) complying or agreeing to comply with import and shipping document
requirements with respect to the country of origin, the name of the carrier and
route of shipment, the name of the supplier of the shipment or the name of
the provider of other services, except that no information knowingly furnished
or conveyed in response to such requirements may be stated in negative,
blacklisting, or similar exclusionary terms, other than with respect to carriers
or route of shipment asmay be permitted by such regulationsin order to comply
with precautionary reguirements protecting against war risks and confiscation;

(C) complying or agreeing to comply in the normal course of business
with the unilateral and specific selection by a boycotting country, or national
or resident thereof, of carriers, insurers, suppliers of services to be performed
within the boycotting country or specific goods which, in the normal course of
business, are identifiable by source when imported into the boycotting country;

(D) complying or agreeing to comply with export requirements of the
boycotting country relating to shipments or transshipments of exports to the
boycotted country, to any business concern of or organized under the laws of
the boycotted country, or to any national or resident of the boycotted country;

(E) compliance by an individual or agreement by an individual to comply
with the immigration or passport reguirements of any country with respect to
such individual or any member of such individua’s family or with requests
for information regarding requirements of employment of such individual
within the boycotting country; and

(F) compliance by a United States person resident in a foreign country
or agreement by such person to comply with the laws of the country with
respect to his activities exclusively therein, and such regulations may contain
exceptions for such resident complying with the laws or regulations of that
foreign country governing imports into such country of trademarked, trade
named, or similarly specifically identifiable products, or components of prod-
ucts for his own use, including the performance of contractual services within
that country, as may be defined by such regulations.

(3) Regulations issued pursuant to paragraphs (2)(C) and (2)(F) shall not
provide exceptions from paragraphs (1)(B) and (1)(C).

(4) Nothing in the subsection may be construed to supersede or limit the
operation of the antitrust or civil rights laws of the United States.

Official Export Guide / O PRIMEDIA Information Inc. 1998



(5) This section shall apply to any transaction of activity undertaken, by or
through a United States person or any other person, with intent to evade the
provisions of this section as implemented by the regulations issued pursuant
to this subsection, and such regulations shall expressly provide that the excep-
tions set forth in paragraph (2) shall not permit activities or agreements (ex-
pressed or implied by a course of conduct, including a pattern of responses)
otherwise prohibited, which are not within the intent of such exceptions.

(b) Foreign Policy Controls—

(2) In addition to the regulations issued pursuant to subsection (a) of this
section, regulations issued under section 6 of this Act shall implement the
policies set forth in section 3(5).

(2) Such regulations shall require that any United States person receiving
arequest for the furnishing of information, the entering into or implementing
of agreements, or the taking of any other action referred to in section 3(5)
shall report that fact to the Secretary, together with such other information
concerning such request as the Secretary may require for such action as the
Secretary considers appropriate for carrying out the policies of that section.
Such person shall also report to the Secretary whether such person intends to
comply and whether such person has complied with such request. Any report
filed pursuant to this paragraph shall be made available promptly for public
inspection and copying, except that information regarding the quantity, descrip-
tion, and value of any goods or technology to which such report relates may
be kept confidential if the Secretary determines that disclosure thereof would
place the United States person involved at a competitive disadvantage. The
Secretary shall periodically transmit summaries of the information contained
in such reports to the Secretary of State for such action as the Secretary of
State, in consultation with the Secretary, considers appropriate for carrying out
the policies set forth in section 3(5) of this Act.

(c) Preemption—The provisions of this section and the regulations issued
pursuant thereto shall preempt any law, rule, or regulation of any of the several
States or the District of Columbia, or any of the territories or possessions of
the United States, or of any governmental subdivision thereof, which law, rule,
or regulation pertains to participation in, compliance with, implementation of,
or the furnishing of information regarding restrictive trade practices or boycotts
fostered or imposed by foreign countries against other countries.

SECTION 9. PROCEDURES FOR HARDSHIP RELIEF FROM
EXPORT CONTROLS

(a) Filing of Petitions—Any person who, in such person’s domestic manufac-
turing process or other domestic business operation, utilizes a product produced
abroad in whole or in part from a good historically obtained from the United
States but which has been made subject to export controls, or any person who
historically has exported such good, may transmit a petition of hardship to the
Secretary requesting an exemption from such controls in order to alleviate any
unique hardship resulting from theimposition of such controls. A petition under
this section shall be in such form as the Secretary shall prescribe and shall
contain information demonstrating the need for the relief requested.

(b) Decision of the Secretary—Not later than 30 days after receipt of any
petition under subsection (@), the Secretary shall transmit a written decision
to the petitioner granting or denying the requested relief. Such decision shall
contain a statement setting forth the Secretary’s basis for the grant or denial.
Any exemption granted may be subject to such conditions as the Secretary
considers appropriate.

(c) Factors to be Considered—For purposes of this section, the Secretary’s
decision with respect to the grant or denia of relief from unique hardship
resulting directly or indirectly from the imposition of export controls shall
reflect the Secretary’s consideration of factors such as the following:

(1) Whether denial would cause a unique hardship to the petitioner which
can be alleviated only by granting an exception to the applicable regulations.
In determining whether relief shall be granted, the Secretary shall take into
account—

(A) ownership of material for which there is no practicable domestic
market by virtue of the location or nature of the material;

(B) potential serious financial loss to the applicant if not granted an ex-
ception;

(C) inability to obtain, except through import, an item essential for domes-
tic use which is produced abroad from the good under control;

(D) the extent to which denial would conflict, to the particular detriment
of the applicant, with other nationa policies including those reflected in any
international agreement to which the United States is a party;

(E) possible adverse effects on the economy (including unemployment)
in any locality or region of the United States; and

(F) other relevant factors, including the applicant’s lack of an exporting
history during any base period that may be established with respect to export
quotas for the particular good.

(2) The effect of finding in favor of the applicant would have on attainment
of the basic objectives of the short supply control program.

In al cases, the desire to sell at higher prices and thereby obtain greater
profits shall not be considered as evidence of a unique hardship, nor will
circumstances where the hardship is due to imprudent acts or failure to act on
the part of the petitioner.

SECTION 10. PROCEDURES FOR PROCESSING EXPORT
LICENSE APPLICATIONS; OTHER INQUIRIES
(a) Primary Responsibility of the Secretary—

(2) All export license applications required under this Act shall be submitted
by the applicant to the Secretary. All determinations with respect to any such
application shall be made by the Secretary, subject to the procedures provided
in this section.

(2) It isthe intent of the Congress that a determination with respect to any
export license application be made to the maximum extent possible by the
Secretary without referral of such application to any other department or agency
of the Government.

(3) To the extent necessary, the Secretary shall seek information and recom-
mendations from the Government departments and agencies concerned with
aspects of United States domestic and foreign policies and operations having
an important bearing on exports. Such departments and agencies shall cooperate
fully in rendering such information and recommendations.

(b) Initial Screening—Within 10 days after the date on which any export
license application is submitted pursuant to subsection (a)(1), the Secretary
shall—

(2) send the applicant an acknowledgment of the receipt of the application
and the date of the receipt;

(2) submit to the applicant a written description of the procedures required
by this section, the responsibilities of the Secretary and of other departments
and agencies with respect to the application, and the rights of the applicant;

(3) return the application without action if the application is improperly
completed or if additional information is required, with sufficient information
to permit the application to be properly resubmitted, in which case if such
application is resubmitted, it shall be treated as a new application for the
purposes of calculating the time periods prescribed in this section;

(4) determine whether it is necessary to refer the application to any other
department or agency and, if such referral isdetermined to be necessary, inform
the applicant of any such department or agency to which the application will
be referred; and

(5) determine whether it isnecessary to submit the application to amultilateral
review process, pursuant to a multilateral agreement, formal or informal, to
which the United States is a party and, if so, inform the applicant of this re-
quirement.

(c) Action on Certain Applications—Except as provided on subsection (0),
in each case in which the Secretary determines that it is not necessary to refer
an application to any other department or agency for its information and
recommendations, a license shall be formally issued or denied within 60 days
after a properly completed application has been submitted pursuant to this
section.

(d) Referral to Other Departments and Agencies—Except in the case of
exports described in subsection (0), in each case in which the Secretary deter-
mines that it is necessary to refer an application to any other department or
agency for its information and recommendations, the Secretary shall, within
20 days after the submission of a properly completed application—

(2) refer the application, together with all necessary analysis and recommen-
dations of the Department of Commerce, concurrently to al such departments
or agencies; and

(2) if the applicant so requests, provide the applicant with an opportunity
toreview for accuracy any documentation to bereferred to any such department
or agency with respect to such application for the purpose of describing the
export in question in order to determine whether such documentation accurately
describes the proposed export.

Notwithstanding the 10-day period set forth in subsection (b), in the case
of exports, described in subsection (0), in each case in which the Secretary
determines that it is necessary to refer an application to any other department
or agency for itsinformation and recommendations, the Secretary shall, immedi-
ately upon receipt of the properly completed application, refer the application
to such department or agency for its review. Such review shall be concurrent
with that of the Department of Commerce.
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(e) Action by Other Departments and Agencies—

(1) Any department or agency to which an application is referred pursuant to
subsection (d) shall submit to the Secretary theinformation or recommendations
requested with respect to such application. Theinformation or recommendations
shall be submitted within 20 days after the department or agency receives the
application or, in the case of exports described in subsection (o), before the
expiration of the time periods permitted by that subsection. Except as provided
in paragraph (2), any such department or agency which does not submit its
recommendations within the time period prescribed in the preceding sentence
shall be deemed by the Secretary to have no objection to the approval of
such application.

(2)(A) Except in the case of exports described in subsection (0), if the head
of any such department or agency notifies the Secretary before the expiration
of thetime period provided in paragraph (1) for submission of its recommenda-
tions that more time is required for review by such department or agency, such
department or agency shall have an additional 20-day period to submit its
recommendation to the Secretary. If such department or agency does not submit
its recommendations within the time period prescribed by the preceding sen-
tence, it shall be deemed by the Secretary to have no objection to the approval
of such application.

(B) In the case of exports described in subsection (0), if the head of any
such department or agency notifies the Secretary, before the expiration of the
15-day period provided in subsection (0)(1), that more time is required for
review by such department or agency, the Secretary shall notify the applicant,
pursuant to subsection (0)(1)(C), that additional time is required to consider
the application, and such department or agency shall have additional time to
consider the application within the limits permitted by subsection (0)(2). If
such department or agency does not submit its recommendations within the
time periods permitted under subsection (0), it shall be deemed by the Secretary
to have no objection to the approval of such application.

(f) Action by the Secretary—

(1) Within 60 days after receipt of the recommendations of other departments
and agencies with respect to a license application, as provided in subsection
(e), the Secretary shall formally issue or deny the license. In deciding whether
toissueor deny alicense, the Secretary shall takeinto account any recommenda-
tion of a department or agency with respect to the application in question. In
cases where the Secretary receives conflicting recommendations, the Secretary
shall, within the 60-day period provided for in this subsection, take such
action as may be necessary to resolve such conflicting recommendations. The
provisions of this paragraph shall not apply in the case of exports described
in subsection (0).

(2) In cases wherethe Secretary receives questions or negative considerations
or recommendations from any other department or agency with respect to an
application, the Secretary shall, to the maximum extent consistent with the
national security and foreign policy of the United States, inform the applicant
inwriting of the specific questions raised and any such negative considerations
or recommendations. Beforeafinal determination with respect to the application
is made, the applicant shall be entitled—

(A) to respond in writing to such questions, considerations, or recommen-
dations within 30 days after receipt of such information from the Secretary; and

(B) upon the filing of awritten request with the Secretary within 15 days
after the receipt of such information, to respond in person to the department
or agency raising such questions, considerations, or recommendations.

The provisions of this paragraph shall not apply in the case of exports
described in subsection (0).

(3) In cases where the Secretary has determined that an application should
be denied, the applicant shall be informed in writing, within 5 days after such
determination is made, of—

(A) the determination,

(B) the statutory basis for the proposed denial,

(C) the policies set forth in Section 3 of thisAct which would be furthered
by the proposed denial,

(D) what if any modificationsin or restrictions on the goods or technology
for which the license was sought would allow such export to be compatible
with export controls imposed under this Act,

(E) which officers and employees of the Department of Commerce who
are familiar with the application will be made reasonably available to the
applicant for considerations with regard to such modifications or restrictions,
if appropriate,

(F) to the extent consistent with the national security and foreign policy
of the United States, the specific considerations which led to the determination
to deny the application, and

(G) the availability of appeal procedures.

The Secretary shall alow the applicant at least 30 days to respond to the
Secretary’s determination before the license application is denied. In the event
decisions on license applications are deferred inconsistent with the provisions

of this section, the applicant shall be so informed in writing within 5 days
after such deferral.

(4) If the Secretary determines that a particular application or set of applica-
tions is of exceptional importance and complexity, and that additional time is
required for negotiationsto modify the application or applications, the Secretary
may extend any time period prescribed in this section. The Secretary shall
notify the Congress and the applicant of such extension and the reasonstherefor.
The provisions of this paragraph shall not apply in the case of exports described
in subsection (0).

(9) Special Procedures for Secretary of Defense—

(1) Notwithstanding any other provision of this section, the Secretary of
Defenseisauthorized to review any proposed export of any goods or technology
to any country to which exports are controlled for national security purposes
and, whenever the Secretary of Defense determines that the export of such
goods or technology will make a significant contribution, which would prove
detrimental to the national security of the United States, to the military potential
of any such country, to recommend to the President that such export be disap-
proved.

(2) Notwithstanding any other provision of law, the Secretary of Defense
shall determine, in consultation with the Secretary, and confirm in writing the
types and categories of transactions which should be reviewed by the Secretary
of Defense in order to make a determination referred to in paragraph (1).
Whenever a license or other authority is requested for export to any country
to which exports are controlled for national security purposes of goods or
technology within any such type or category, the Secretary shall notify the
Secretary of Defense of such request, and the Secretary may not issue any
license or other authority pursuant to such request before the expiration of the
period within which the President may disapprove such export. The Secretary
of Defense shall carefully consider any notification submitted by the Secretary
pursuant to this paragraph and, not later than 20 days after notification of the
request, shall—

(A) recommend to the President and the Secretary that he disapprove any
request for the export of the goods or technology involved to the particular
country if the Secretary of Defense determines that the export of such goods
or technology will make a significant contribution, which would prove detri-
mental to the national security of the United States, to the military potential
of such country or any cother country;

(B) notify the Secretary that he would recommend approval subject to
specified conditions; or

(C) recommend to the Secretary that the export of goods or technology
be approved.

Whenever the Secretary of Defense makes arecommendation to the President
pursuant to paragraph (2)(A), the Secretary shall aso submit his recommenda-
tion to the President on the request to export if the Secretary differs with the
Secretary of Defense. If the President notifies the Secretary, within 20 days
after receiving arecommendation from the Secretary of Defense, that he disap-
proves such export, no license or other authority may be issued for the export
of such goods or technology to such country. If the Secretary of Defense fails
to make a recommendation or notification under this paragraph within the 20-
day period specified in the third sentence, or if the President, within 20 days
after receiving a recommendation from the Secretary of Defense with respect
to an export, fails to notify the Secretary that he approves or disapproves the
export, the Secretary shall approve or deny the request for a license or other
authority to export without such recommendation or notification.

(3) The Secretary shall approve or disapprove a license application, and
issue or deny a license, in accordance with the provisions of this subsection,
and, to the extent applicable, in accordance with the time periods and procedures
otherwise set forth in this section.

(h) Multilateral Controls—In any case in which an application which has
been finally approved under subsection (c), (f), or (g) of this section, isrequired
to be submitted to a multilateral review process, pursuant to a multilateral
agreement, formal or informal, to which the United Statesis a party, thelicense
shall not be issued as prescribed in such subsections, but the Secretary shall
notify the applicant of the approval of the application (and date of such approval)
by the Secretary subject to such multilateral review. The license shal be
issued upon approval of the application under such multilateral review. If such
multilateral review has not resulted in a determination with respect to the
application within 40 days after such date, the Secretary’s approva of the
license shall be final and the license shall be issued, unless the Secretary
determines that issuance of the license would prove detrimental to the national
security of the United States. At the time at which the Secretary makes such
a determination, the Secretary shall notify the applicant of the determination
and shall notify the Congress of the determination, the reasonsfor the determina-
tion, the reasons for which the multilateral review could not be concluded
within such 40-day period, and the actions planned or being taken by the
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United States Government to secure conclusion of the multilateral review. At
theend of every 40-day period after such notification to Congress, the Secretary
shall advise the applicant and the Congress of the status of the application,
and shall report to the Congress in detail on the reasons for the further delay
and any further actions being taken by the United States Government to secure
conclusion of the multilateral review. In addition, at the time at which the
Secretary issuesor deniesthe license upon conclusion of themultilateral review,
the Secretary shall notify the Congress of such issuance or denial and of the
total time required for the multilateral review.

(i) Records—The Secretary and any department or agency to which any appli-
cation is referred under this section shall keep accurate records with respect
to all applications considered by the Secretary or by any such department or
agency, including, in the case of the Secretary, any dissenting recommendations
received from any such department or agency.

()) Appeal and Court Action—

(1) The Secretary shall establish appropriate procedures for any applicant
to appeal to the Secretary the denia of an export license application of the ap-
plicant.

(2) In any case in which any action prescribed in this section is not taken
on a license application within the time periods established by this section
(except in the case of atime period extended under subsection (f)(4) of which
the applicant is notified), the applicant may file a petition with the Secretary
requesting compliance with the requirements of this section. When such petition
isfiled, the Secretary shall take immediate steps to correct the situation giving
rise to the petition and shall immediately notify the applicant of such steps.

(3) If, within 20 days after a petition is filed under paragraph (2), the
processing of the application has not been brought into conformity with the
requirements of this section, or the application has been brought into conformity
with such requirements but the Secretary has not so notified the applicant, the
applicant may bring an action in an appropriate United States district court
for arestraining order, atemporary or permanent i njunction, or other appropriate
relief, to require compliance with the requirements of this section. The United
Statesdistrict courtsshall havejurisdiction to provide suchrelief, asappropriate.

(k) Changesin Requirements for Applications—Except as provided in sub-
section (b)(3) of this section, in any case in which, after a license application
is submitted, the Secretary changes the requirements for such alicense applica-
tion, the Secretary may request appropriate additional information of the appli-
cant, but the Secretary may not return the application to the applicant without
action because it fails to meet the changed requirements.

() Other Inquiries—

(1) In any case in which the Secretary receives a written request asking for
theproper classification of agood or technology onthe control list, the Secretary
shall, within 10 working days after receipt of the request, inform the person
making the request of the proper classification.

(2) In any case in which the Secretary receives awritten request for informa-
tion about the applicability of export license requirements under this Act to a
proposed export transaction or series of transactions, the Secretary shall, within
30 days after the receipt of the request, reply with that information to the
person making the request.

(m) Small Business Assistance—Not later than 120 days after the date of the
enactment of this subsection, the Secretary shall develop and transmit to the
Congress a plan to assist small businesses in the export licensing application
processunder thisAct. Theplan shall include, among other things, arrangements
for counseling small businesses on filing applications and identifying goods
or technology on the control list, proposals for seminars and conferences to
educate small businesses on export controls and licensing procedures, and the
preparation of informational brochures. The Secretary shall, not later than 120
days after the date of the enactment of the Export Enhancement Act of 1988
[August 23, 1988], report to the Congress on steps taken to implement the
plan developed under this subsection to assist small businesses in the export
licensing application process.

(n) Reports on License Applications—

(2) Not later than 180 days after the date of the enactment of this subsection
[July 12, 1985], and not later than the end of each 3-month period thereafter,
the Secretary shall submit to the Committee on Foreign Affairs of the House
of Representatives and to the Committee on Banking, Housing, and Urban
Affairs of the Senate a report listing—

(A) all applications on which action was completed during the preceding
3-month period and which required a period longer than the period permitted
under subsection (c), (f)(1), or (h) of this section, as the case may be, before

notification of a decision to approve or deny the application was sent to the
applicant; and

(B) in a separate section, all applications which have been in process for
a period longer than the period permitted under subsection (c), (f)(1), or (h)
of this section, as the case may be, and upon which fina action has not
been taken.

(2) With regard to each application, each listing shall identify—

(A) the application case number;

(B) the value of the goods or technology to which the application relates;

(C) the country of destination of the goods or technology;

(D) the date on which the application was received by the Secretary;

(E) the date on which the Secretary approved or denied the application;

(F) the date on which the natification of approval or denial of the applica-
tion was sent to the applicant; and

(G) thetotal number of dayswhich elapsed between receipt of the applica-
tion, in its properly completed form, and the earlier of the last day of the 3-
month period to which the report relates, or the date on which notification of
approval or denial of the application was sent to the applicant.

(3) With respect to an application which was referred to other departments
or agencies, the listing shall also include—

(A) the departments or agencies to which the application was referred;

(B) the date or dates of such referral; and

(C) the date or dates on which recommendations were received from those
departments or agencies.

(4) With respect to an application referred to any other departments or
agencies which did not submit or has not submitted its recommendations on
the application within the period permitted under subsection (e) of this section
to submit such recommendations, the listing shall also include—

(A\) the office responsible for processing the application and the position
of the officer responsible for the office; and

(B) the period of time that elapsed before the recommendations were
submitted or that has el apsed sincereferral of theapplication, asthe casemay be.

(5) Each report shall also provide an introduction which contains—

(A) a summary of the number of applications described in paragraph
(2)(A) and (B) of this subsection, and the value of the goods or technology
involved in the applications, grouped according to—

(i) the number of days which elapsed before action on the applications
was completed, as follows: 61 to 75 days, 76 to 90 days, 91 to 105 days, 106
to 120 days, and more than 120 days; and

(ii) the number of days which elapsed before action on the applications
was completed, or which has elapsed without action on the applications being
completed, beyond the period permitted under subsection (c), (f)(1), or (h) of
this section for the processing of applications, as follows: not more than 15
days, 16 to 30 days, 31 to 45 days, 46 to 60 days, and more than 60 days; and

(B) a summary by country of destination of the number of applications
described in paragraph (1)(A) and (B) of this subsection, and the value of the
goods or technology involved in the applications, on which action was not
completed within 60 days.

(0) Exports to Members of Coordinating Committee—

(1) Fifteen working days after the date of formal filing with the Secretary
of anindividual validated license application for the export of goods or technol -
ogy to a country that maintains export controls on such goods or technology
pursuant to the agreement of the governments participating in the group known
as the Coordinating Committee, a license for the transaction specified in the
application shall become valid and effective and the goods or technology are
authorized for export pursuant to such license unless—

(A) the application has been otherwise approved by the Secretary, in which
case it shall be valid and effective according to the terms of the approval;

(B) the application has been denied by the Secretary pursuant to this
section and the applicant has been so informed, or the applicant has been
informed, pursuant to subsection (f)(3) of this section, that the application
should be denied; or

(C) the Secretary requires additional time to consider the application and
the applicant has been so informed.

(2) Inthe event that the Secretary notifies an applicant pursuant to paragraph
(1)(C) that more time is required to consider an individual validated license
application, a license for the transaction specified in the application shall
become valid and effective and the goods or technology are authorized for
export pursuant to such license 30 working days after the date that such license
application was formally filed with the Secretary unless—

(A) the application has been otherwise approved by the Secretary, in which
case it shall be valid and effective according to the terms of the approval; or

(B) the application has been denied by the Secretary pursuant to this
section and the applicant has been so informed, or the applicant has been
informed, pursuant to subsection (f)(3) of this section, that the application
should be denied.
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(3) In reviewing an individual license application subject to this subsection,
the Secretary shall evaluate the information set forth in the application and
the reliability of the end-user.

(4) Nothing in this subsection shall affect the scope or availability of licenses
authorizing multiple exports set forth in section 4(a)(2) of this Act.

(5) The provisions of this subsection shall take effect 4 months after the
date of the enactment of the Export Administration Amendments Act of 1985
[July 12,1985].

SECTION 11. VIOLATIONS
(a) In General—Except as provided in subsection (b) of this section, whoever
knowingly violates or conspires to or attempts to violate any provision of this
Act or any regulation, order, or license issued thereunder shall be fined not
more than five times the value of the exports involved or $50,000, whichever
is greater, or imprisoned not more than 5 years, or both.

(b) Willful Violations—

(1) Whoever willfully violates or conspires to or attempts to violate any
provision of this Act or any regulation, order, or license issued thereunder,
with knowledge that the exports involved will be used for the benefit of or
that the destination or intended destination of the goods or technology involved
is, any controlled country or any country to which exports are controlled for
foreign policy purposes—

(A) except in the case of an individual, shall be fined not more than five
times the value of the exportsinvolved or $1,000,000, whichever isgreater; and

(B) in the case of an individual, shall be fined not more than $250,000,
or imprisoned not more than 10 years, or both.

(2) Any person who is issued a validated license under this Act for the
export of any good or technology to a controlled country and who, with
knowledge that such a good or technology is being used by such controlled
country for military or intelligence gathering purposes contrary to the conditions
under which the license was issued, willfully fails to report such use to the
Secretary of Defense—

(A) except in the case of an individual, shall be fined not more than five
times the value of the exportsinvolved or $1,000,000, whichever isgreater; and

(B) in the case of an individual, shall be fined not more than $250,000,
or imprisoned not more than 5 years, or both.

(3) Any person who possesses any goods or technology—

(A) with the intent to export such goods or technology in violation of an
export control imposed under section 5 or 6 of this Act or any regulation,
order, or license issued with respect to such control, or

(B) knowing or having reason to believe that the goods or technology
would be so exported,

shall, in the case of a violation of an export control imposed under Section
5 (or any regulation, order, or license issued with respect to such control), be
subject to the penalties set forth in paragraph (1) of this subsection and shall,
in the case of a violation of an export control imposed under Section 6 (or
any regulation, order, or license issued with respect to such control), be subject
to the pendlties set forth in subsection (a).

(4) Any person who takes any action with the intent to evade the provisions
of this Act or any regulation, order, or license issued under this Act shall be
subject to the pendlties set forth in subsection (a), except that in the case of
an evasion of an export control imposed under Section 5 or 6 of this Act (or
any regulation, order, or licenseissued with respect to such control), such person
shall be subject to the penalties set forth in paragraph (1) of this subsection.

(5) Nothing in this subsection or subsection (&) shall limit the power of the
Secretary to define by regulations violations under this Act.

(c) Civil Penalties; Administrative Sanctions—

(1) The Secretary (and officers and employees of the Department of Com-
merce specificaly designated by the Secretary) may impose a civil penalty
not to exceed $10,000 for each violation of this Act or any regulation, order
or license issued under this Act, either in addition to or in lieu of any other
liability or penalty which may be imposed, except that the civil penalty for
each such violation involving national security controls imposed under section
5 of thisAct or controls imposed on the export of defense articles and defense
services under section 38 of the Arms Export Control Act [22 U.S.C. 82778]
may not exceed $100,000.

(2)(A) The authority under this Act to suspend or revoke the authority of
any United States person to export goods or technology may be used with
respect to any violation of the regulations issued pursuant to section 8(a) of
this Act.

(B) Any administrative sanction (including any civil penalty or any suspen-
sion or revocation of authority to export) imposed under thisAct for aviolation
of the regulations issued pursuant to section 8(a) of this Act may be imposed
only after notice and opportunity for an agency hearing on the record in
accordance with sections 554 through 557 of title 5, United States Code.

(C) Any charging letter or other document initiating administrative pro-
ceedings for the imposition of sanctions for violations of the regulations issued
pursuant to section 8(a) of thisAct shall be made available for publicinspection
and copying.

(3) An exception may not be made to any order issued under this Act which
revokes the authority of a United States person to export goods or technology
unless the Committee on Foreign Affairs of the House of Representatives or
the Committee on Banking, Housing, and Urban Affairs of the Senate are first
consulted concerning the exception.

(4) The President may by regulation provide standards for establishing levels
of civil penalty provided in this subsection based upon the seriousness of the
violation, the culpability of the violator, and the violator’srecord of cooperation
with the Government in disclosing the violation.

(d) Payment of Penalties—The payment of any penalty imposed pursuant to
subsection (c) may be made a condition, for a period not exceeding one year
after the imposition of such penalty, to the granting, restoration, or continuing
vaidity of any export license, permission, or privilege granted or to be granted
to the person upon whom such penalty is imposed. In addition, the payment
of any penalty imposed under subsection (c) may be deferred or suspended in
whole or in part for a period of time no longer than any probation period
(which may exceed one year) that may be imposed upon such person. Such
deferral or suspension shall not operate as a bar to the collection of the penalty
in the event that the conditions of the suspension, deferral, or probation are
not fulfilled.

(e) Refunds—Any amount paid in satisfaction of any penalty imposed pursuant
to subsection (c) or any amounts realized from the forfeiture of any property
interest or proceeds pursuant to subsection (g) shall be covered into the Treasury
as a miscellaneous receipt. The head of the department or agency concerned
may, in his discretion, refund any such penalty imposed pursuant to subsection
(c), within 2 years after payment, on the ground of a material error of fact or
law in the imposition of the penalty. Notwithstanding section 1346(a) of title
28, United States Code, no action for the refund of any such penalty may be
maintained in any court.

(f) Actions for Recovery of Penalties—In the event of the failure of any
person to pay a penalty imposed pursuant to subsection (c), a civil action for
the recovery thereof may, in the discretion of the head of the department or
agency concerned, be brought in the name of the United States. In any such
action, the court shall determine de novo all issues necessary to the establish-
ment of liability. Except as provided in this subsection and in subsection (d),
no such liability shall be asserted, claimed, or recovered upon by the United
States in any way unless it has previously been reduced to judgment.

(9) Forfeiture of Property Interest and Proceeds—

(1) Any person who is convicted under subsection (&) or (b) of a violation
of an export control imposed under Section 5 of this Act (or any regulation,
order, or license issued with respect to such control) shall, in addition to any
other penalty, forfeit to the United States—

(A) any of that person’sinterest in, security of, claim against, or property
or contractual rights of any kind in the goods or tangible items that were the
subject of the violation;

(B) any of that person’s interest in, security of, claim against, or property
or contractual rights of any kind in tangible property that was used in the
export or attempt to export that was the subject of the violation; and

(C) any of that person’s property constituting, or derived from, any pro-
ceeds obtained directly or indirectly as a result of the violation.

(2) The procedures in any forfeiture under this subsection, and the duties
and authority of the courts of the United States and the Attorney General with
respect to any forfeiture action under this subsection or with respect to any
property that may be subject to forfeiture under this subsection, shall be gov-
erned by the provisions of Section 1963 of Title 18, United States Code.

(h) Prior Convictions—

(1) No person convicted of aviolation of thisAct (or any regulation, license,
or order issued under this Act), any regulation, license, or order issued under
the International Emergency Economic Powers Act [50 U.S.C. 1701 et seq.],
Section 793, 794, or 798 of Title 18, United States Code, Section 4(b) of the
Internal Security Act of 1950 (50 U.S.C. 783(b)), or section 38 of the Arms
Export Control Act (22 U.S.C. 2778) shall be eligible, at the discretion of the
Secretary, to apply for or use any export license under this Act for a period
of up to 10 years from the date of the conviction. The Secretary may revoke
any export license under this Act in which such person has an interest at the
time of the conviction.

(2) The Secretary may exercise the authority under paragraph (1) with respect
to any person related, through affiliation, ownership, control, or position of
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responsibility, to any person convicted of any violation of law set forth in
paragraph (1), upon a showing of such relationship with the convicted party,
and subject to the procedures set forth in section 13(c) of this Act.

(i) Other Authorities—Nothing in subsection (c), (d), (f), (g) or (h) limits—
(2) the availability of other administrative or judicial remedies with respect
toviolationsof thisAct, or any regulation, order, or licenseissued under thisAct;
(2) the authority to compromise and settle administrative proceedings brought
with respect to violations of thisAct, or any regulation, order, or license issued
under this Act; or
(3) the authority to compromise, remit, or mitigate seizures and forfeitures
pursuant to section 1(b) of title V1 of theAct of June 15, 1917 (22 U.S.C. 401(b)).

SECTION 11A. MULTILATERAL EXPORT CONTROL VIOLATIONS
(a) Determination by the President—The President, subject to subsection
(c), shall apply sanctions under subsection (b) for a period of not less than 2
years and not more than 5 years, if the President determines that—

(1) a foreign person has violated any regulation issued by a country to
control exports for national security purposes pursuant to the agreement of the
group known as the Coordinating Committee, and

(2) such violation has resulted in substantial enhancement of Soviet and East
Bloc capabilitiesin submarine or antisubmarinewarfare, ballistic or antiballistic
missile technology, strategic aircraft, command, control, communications and
intelligence, or other critical technologies as determined by the President, on
the advice of the National Security Council, to represent a serious adverse
impact on the strategic balance of forces.

The President shall notify the Congress of each action taken under this
section. This section, except subsections (h) and (j), applies only to violations
that occur after the date of enactment of the Export Enhancement Act of 1988
[August 23, 1988].

(b) Sanctions—The sanctions referred to in subsection (a) shall apply to the
foreign person committing the violation, as well as to any parent, affiliate,
subsidiary, and successor entity of the foreign person, and, except as provided
in subsection (c), are as follows:

(1) a prohibition on contracting with, and procurement of products and
servicesfrom, asanctioned person, by any department, agency, or instrumental-
ity of the United States Government, and

(2) a prohibition on importation into the United States of all products pro-
duced by a sanctioned person.

(c) Exceptions—The President shall not apply sanctions under this section—
(2) in the case of procurement of defense articles or defense services—

(A) under existing contracts or subcontracts, including the exercise of
options for production quantities to satisfy United States operational mili-
tary requirements;

(B) if the President determines that the foreign person or other entity to
which the sanctions would otherwise be applied is a sole source supplier
of essential defense articles or services and no alternative supplier can be
identified; or

(C) if the President determines that such articles or services are essential
to the national security under defense coproduction agreements; or

(2) to—

(A) products or services provided under contracts or other binding
agreements (as such terms are defined by the President in regulations) entered
into before the date on which the President notifies the Congress of the intention
to impose the sanctions;

(B) spare parts;

(C) component parts, but not finished products, essential to United States
products or production;

(D) routine servicing and maintenance of products; or

(E) information and technology.

(d) Exclusion—The President shall not apply sanctions under this section to
a parent, affiliate, subsidiary, and successor entity of a foreign person if the
President determines that—

(1) the parent, affiliate, subsidiary, or successor entity (as the case may be)
has not knowingly violated the export control regulation violated by the foreign
person, and

(2) the government of the country with jurisdiction over the parent, affiliate,
subsidiary, or successor entity had in effect, at the time of the violation by the
foreign person, an effective export control system consistent with the principles
agreed to in the Coordinating Committee, including the following:

(A) national laws providing appropriate civil and criminal penalties and
statutes of limitations sufficient to deter potential violations;

(B) a program to evaluate export license applications that includes suffi-
cient technical expertise to assess the licensing status of exports and ensure
the reliability of end-users;

(C) an enforcement mechanism that provides authority for trained enforce-
ment officers to investigate and prevent illegal exports;

(D) a system of export control documentation to verify the movement of
goods and technology; and

(E) procedures for the coordination and exchange of information concern-
ing violations of the agreement of the Coordinating Committee.

(e) Definitions—For purpose of this section—

(1) the term *‘component part” means any article which is not usable for
its intended functions without being imbedded in or integrated into any other
product and which, if used in production of a finished product, would be
substantially transformed in that process;

(2) the term “finished product” means any article which is usable for its
intended functions without being imbedded or integrated into any other product,
but in no case shall such term be deemed to include an article produced by a
person other than a sanctioned person that contains parts or components of
the sanctioned person if the parts or components have been substantially trans-
formed during production of the finished product; and

(3) the term **sanctioned person’ means a foreign person, and any parent,
affiliate, subsidiary, or successor entity of the foreign person, upon whom
sanctions have been imposed under this section.

(f) Subsequent M odifications of Sanctions—The President may, after consul-
tation with the Congress, limit the scope of sanctions applied to a parent,
affiliate, subsidiary, or successor entity of the foreign person determined to
have committed the violation on account of which the sanctions were imposed
if the President determines that—

(2) the parent, affiliate, subsidiary, or successor entity (as the case may be)
has not, on the basis of available evidence, itself violated the export control
regulation involved, either directly or through a course of conduct;

(2) the government with jurisdiction over the parent, affiliate, subsidiary, or
successor entity has improved its export control system as measured by the
criteria set forth in subsection (d)(2);

(3) the parent, affiliate, subsidiary, or successor entity, hasinstituted improve-
ments in internal controls sufficient to detect and prevent violations of the
export control regime implemented under paragraph (2); and

(4) the impact of the sanctions imposed on the parent, affiliate, subsidiary,
or successor entity is proportionate to the increased defense expenditures im-
posed on the United States.

Notwithstanding the preceding sentence, the President may not limit the
scope of the sanction referred to in subsection (b)(1) with respect to the parent
of the foreign person determined to have committed the violation, until that
sanction has been in effect for at least 2 years.

(9) Report to Congress—The President shall include in the annual report
submitted under section 14, a report on the status of any sanctions imposed
under this section, including any exceptions, exclusions, or modifications of
sanctions that have been applied under subsection (c), (d), or (f).

(h) Discretionary Imposition of Sanctions—If the President determines that
aforeign person hasviolated aregulation issued by a country to control exports
for national security purposes pursuant to the agreement of the group known
as the Coordinating Committee, but in a case in which subsection (a)(2) may
not apply, the President may apply the sanctions referred to in subsection (b)
against that foreign person for a period of not more than 5 years.

(i) Compensation for Diversion of Militarily Critical Technologiesto Con-
trolled Countries—

(1) In cases in which sanctions have been applied against a foreign person
under subsection (a), the President shall initiate discussions with the foreign
person and the government with jurisdiction over that foreign person regarding
compensation on the part of the foreign person in an amount proportionate to
the costs of research and development and procurement of new defensive
systems by the United States and the allies of the United States to counteract
the effect of the technological advance achieved by the Soviet Union as a
result of the violation by that foreign person.

(2) The President shall, at the time that discussions are initiated under
paragraph (1), report to the Congressthat such discussionsare being undertaken,
and shall report to the Congress the outcome of those discussions.

() Other Actions by the President—Upon making a determination under
subsection (a) or (h), the President shall—

(2) initiate consultations with the foreign government with jurisdiction over
the foreign person who committed the violation involved, in order to seek
prompt remedia action by that government;

(2) initiate discussionswith the governments participating in the Coordinating
Committee regarding the violation and means to ensure that similar violations
do not occur; and
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(3) consult with and report to the Congress on the nature of the violation and
the actions the President proposes to take, or has taken, to rectify the situation.

(k) Damages for Certain Violations—

(2) Inany caseinwhich the President makes a determination under subsection
(a), the Secretary of Defense shall determine the costs of restoring the military
preparedness of the United States on account of the violation involved. The
Secretary of Defense shall notify the Attorney Genera of his determination,
and the Attorney General may bring an action for damages, in any appropriate
district court of the United States, to recover such costs against the person
who committed the violation, any person that is owned or controlled by the
person who committed the violation, and any person who owns and controls
the person who committed the violation.

(3)® The total amount awarded in any case brought under paragraph (2) shall
be determined by the court in light of the facts and circumstances, but shall
not exceed the amount of the net loss to the national security of the United
States. An action under this subsection shall be commenced not later than 3
years after the violation occurs, or one year after the violation is discovered,
whichever is later.

() Definition—For purposes of this section, the term ““foreign person” means
any person other than a United States person.

SECTION 11B. MISSILE PROLIFERATION CONTROL
VIOLATIONS
(a) Violations by United States Persons—

(1) Sanctions—

(A) If the President determines that a United States person knowingly—

(i) exports, transfers, or otherwise engages in the trade of any item on
the MTCR Annex, in violation of the provisions of section 38 (22 U.S.C. 2778)
or chapter 7 of the Arms Export Control Act (22 U.S.C. §2797 et seq.), section
5 or 6 of thisAct, or any regulations or ordersissued under any such provisions,

(i) conspiresto or attemptsto engagein such export, transfer, or trade, or

(i) facilitates such export, transfer, or trade by any other person,

then the President shall impose the applicabl e sanctions described in subpara-
graph (B).

(B) The sanctions which apply to a United States person under subpara-
graph (A) are the following:

(i) If the item on the MTCR Annex involved in the export, transfer, or
trade is missile equipment or technology within category Il of the MTCR
Annex, then the President shall deny to such United States person, for a period
of 2years, licensesfor thetransfer of missile equipment or technol ogy controlled
under this Act.

(ii) If the item on the MTCR Annex involved in the export, transfer,
or trade is missile equipment or technology within category | of the MTCR
Annex, then the President shall deny to such United States person, for a period
of not less than 2 years, al licenses for items the export of which is controlled
under this Act.

(2) Discretionary Sanctions—In the case of any determination referred to
in paragraph (1), the Secretary may pursue any other appropriate penaties
under section 11 of this act.

(3) The President may waive the imposition of sanctions under paragraph
(2) on a person with respect to a product or service if the President certifies
to the Congress that—

(A) the product or serviceis essential to the national security of the United
States; and

(B) such person is a sole source supplier of the product or service, the
product or service is not available from any aternative reliable supplier, and
the need for the product or service cannot be met in a timely manner by
improved manufacturing processes or technological developments.

(b) Transfers of Missile Equipment or Technology by Foreign Persons—
(1) Sanctions—
(A) Subject to paragraphs (3) through (7), if the President determines that
a foreign person, after the date of the enactment of this section [November 5,
1990], knowingly—

(i) exports, transfers, or otherwise engages in the trade of any MTCR
equipment or technology that contributesto the design, development, or produc-
tion of missilesin a country that is not an MTCR adherent and would be, if
it were United States-origin equipment or technology, subject to the jurisdiction
of the United States under this Act,

(i) conspiresto or attemptsto engagein such export, transfer, or trade, or

(iii) facilitates such export, transfer, or trade by any other person,

or if the President has made a determination with respect to aforeign person
under section 73(a) of the Arms Export Control Act (22 U.S.C. 2797b(a)), then

® So in original. Subsection (k) was enacted without a paragraph 2.

the President shall impose on that foreign person the applicabl e sanctions under
subparagraph (B).

(B) The sanctions which apply to a foreign person under subparagraph
(A) are the following:

(i) If theitem involved in the export, transfer, or trade is within category
Il of the MTCR Annex, then the President shall deny, for a period of 2
years, licenses for the transfer to such foreign person of missile equipment or
technology the export of which is controlled under this Act.

(i) If theiteminvolved in the export, transfer, or tradeiswithin category
| of the MTCR Annex, then the President shall deny, for a period of not less
than 2 years, licenses for the transfer to such foreign person of items the export
of which is controlled under this Act.

(i) If, in addition to actionstaken under clauses (i) and (ii), the President
determines that the export, transfer, or trade has substantially contributed to
the design, development, or production of missiles in a country that is not an
MTCR adherent, then the President shall prohibit, for a period of not less than
2 years, the importation into the United States of products produced by that
foreign person.

(2) Inapplicability with Respect To MTCR Adherents—Paragraph (1) does
not apply with respect to—

(A) any export, transfer, or trading activity that is authorized by the laws
of an MTCR adherent, if such authorization isnot obtained by misrepresentation
or fraud; or

(B) any export, transfer, or trade of an item to an end-user in a country
that is an MTCR adherent.

(3) Effect of Enforcement Actions by MTCR Adherents—Sanctions set forth
in paragraph (1) may not be imposed under this subsection on a person with
respect to acts described in such paragraph or, if such sanctions are in effect
against a person on account of such acts, such sanctions shall be terminated,
if an MTCR adherent is taking judicia or other enforcement action against
that person with respect to such acts, or that person has been found by the
government of an MTCR adherent to be innocent of wrongdoing with respect
to such acts.

(4) Advisory Opinions—The Secretary, in consultation with the Secretary
of State and in the Secretary of Defense, may, upon the request of any person,
issue an advisory opinion to that person as to whether a proposed activity by
that person would subject that person to sanctions under this subsection. Any
person who relies in good faith on such an advisory opinion which states that
the proposed activity would not subject a person to such sanctions, and any
person who thereafter engages in such activity, may not be made subject to
such sanctions on account of such activity.

(5) Waiver and Report to Congress—

(A) In any case other than one in which an advisory opinion has been
issued under paragraph (4) stating that a proposed activity would not subject
a person to sanctions under this subsection, the President may waive the
application of paragraph (1) to a foreign person if the President determines
that such waiver is essentia to the national security of the United States.

(B) In the event that the President decides to apply the waiver described
in subparagraph (A), the President shall so notify the Congress not less than
20 working days before issuing the waiver. Such natification shall include a
report fully articulating the rationale and circumstances which led the President
to apply the waiver.

(6) Additional Waiver—The President may waive the imposition of sanctions
under paragraph (1) on a person with respect to a product or service if the
President certifies to the Congress that—

(A) the product or serviceis essential to the national security of the United
States; and

(B) such person is a sole source supplier of the product or service, the
product or service is not available from any aternative reliable supplier, and
the need for the product or service cannot be met in a timely manner by
improved manufacturing processes or technological developments.

(7) Exceptions—The President shall not apply the sanction under this subsec-
tion under this subsection prohibiting the importation of the products of a
foreign person—

(A) in the case of procurement of defense articles or defense services—

(i) under existing contracts or subcontracts, including the exercise of
optionsfor production quantitiesto satisfy requirements essential to the national
security of the United States;

(i) if the President determines that the person to which the sanctions
would be applied is a sole source supplier of the defense articles and services,
that the defense articles or services are essential to the national security of
the United States, and that aternative sources are not readily or reasonably
available; or
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(iii) if the President determinesthat such articles or services are essential
to the national security of the United States under defense coproduction
agreements or NATO Programs of Cooperation;

(B) to productsor services provided under contracts entered into before the
date on which the President publishes his intention to impose the sanctions; or
(C) to

(i) spare parts,

(ii) component parts, but not finished products, essential to United
States products or production,

(iii) routine services and maintenance of products, to the extent that
alternative sources are not readily or reasonably available, or

(iv) information and technology essential to United States products
or productions.

(c) Definitions—For purposes of this section and subsections (k) and (I) of
section 6 [50 U.S.C. app. §2405(k), (I)]—

(2) the term “missile” means a category | system as defined in the MTCR
Annex, and any other unmanned delivery system of similar capability, as well
as the specially designed production facilities for these systems;

(2) the term **Missile Technology Control Regime” or “MTCR’* means the
policy statement, between the United States, the United Kingdom, the Federal
Republic of Germany, France, Italy, Canada, and Japan, announced on April
16, 1987, to restrict sensitive missile-relevant transfers based on the MTCR
Annex, and any amendments thereto;

(3) the term “MTCR adherent” means a country that participates in the
MTCR or that, pursuant to an international understanding to which the United
States is a party, controls MTCR equipment or technology in accordance with
the criteria and standards set forth in the MTCR,;

(4) the term “MTCR Annex”’ means the Guidelines and Equipment and
Technology Annex of the MTCR, and any amendments thereto;

(5) the terms ““missile equipment or technology” and “MTCR equipment
or technology”” mean those items listed in category | or category Il of the
MTCR Annex;

(6) the term ‘“foreign person” means any person other than a United
States person;

(7)(A) the term ““person” means a hatural person as well as a corporation,
business association, partnership, society, trust, any other nongovernmental
entity, organization, or, group, and any governmental entity operating as a
business enterprise, and any successor of any such entity; and

(B) in the case of countries where it may be impossible to identify a
specific governmental entity referred to in subparagraph (A), the term * per-
son” means—

(i) al activities of that government relating to the development or
production of any missile equipment or technology; and

(i) al activities of that government affecting the devel opment or produc-
tion of aircraft, electronics, and space systems or equipment; and

(8) the term ** otherwise engaged in the trade of’ means, with respect to a
particular export or transfer, to be a freight forwarder or designated exporting
agent, or a consignee or end-user of the item to be exported or transferred.

SECTION 11C. CHEMICAL AND BIOLOGICAL WEAPONS
PROLIFERATION SANCTIONS
(a) Imposition of Sanctions—

(1) Determination by the President—Except as provided in subsection (b)(2),
the President shall impose both of the sanctions described in subsection (c) if
the President determines that a foreign person, on or after the date of the
enactment of this section, [December 4, 1991], has knowingly and materi-
aly contributed—

(A) through the export from the United States of any goods or technology
that are subject to the jurisdiction of the United States under this Act, or

(B) through the export from any other country of any goods or technology
that would be, if they were United States goods or technology, subject to the
jurisdiction of the United States under this Act,

to the efforts by any foreign country, project, or entity described in paragraph
(2) to use, devel op, produce, stockpile, or otherwise acquire chemical or biologi-
cal weapons.

(2) Countries, Projects, or Entities Receiving Assistance—Paragraph (1)
applies in the case of—

(A) any foreign country that the President determines has, at any time
after January 1, 1980—
(i) used chemical or biological weaponsin violation of international law;
(ii) used lethal chemical or biological weapons against its own nation-
als; or
(iii) made substantial preparation to engage in the activities described
in clause (i) or (ii);

(B) any foreign country whose government is determined for purposes
of section 6(j) of this Act to be a government that has repeatedly provided
support for acts of international terrorism; or

(C) any other foreign country, project or entity designated by the President
for purposes of this section.

(3) Persons Against Which Sanctions Are to be Imposed—Sanctions shall
be imposed pursuant to paragraph (1) on—

(A) the foreign person with respect to which the President makes the
determination described in that paragraph;

(B) any successor entity to that foreign person;

(C) any foreign person that is a parent or subsidiary of that foreign person
if that parent or subsidiary knowingly assisted in the activities which were the
basis of that determination; and

(D) any foreign person that is an affiliate of that foreign person if that
affiliate knowingly assisted in the activities which were the basis of that
determination and if that affiliate is controlled in fact by that foreign person.

(b) Consultations with and Actions by Foreign Government of Juris-
diction—

(1) Consultations—If the President makes the determination described in
subsection (&)(1) with respect to a foreign person, the Congress urges the
President to initiate consultation immediately with the government with primary
jurisdiction over that foreign person with respect to the imposition of sanctions
pursuant to this section.

(2) Actions by Government of Jurisdiction—In order to pursue such consulta-
tionswith that government, the President may delay theimposition of sanctions
pursuant to this section for aperiod of up to 90 days. Following these consulta-
tions, the President shall impose sanctions unless the President determines and
certifies to the Congress that that government has taken specific and effective
actions, including appropriate penalties, to terminate the involvement of the
foreign person in the activities described in subsection (a)(1). The President
may delay the imposition of sanction for an additional period of up to 90 days
if the President determines and certifies to the Congress that that government
is in the process of taking the actions described in the preceding sentence.

(3) Report to Congress—The President shall report to the Congress, not
later than 90 days after making a determination under subsection (a)(1), on
the status of consultations with the appropriate government under this subsec-
tion, and the basis for any determination under paragraph (2) of this subsection
that such government has taken specific corrective actions.

(c¢) Sanctions—

(1) Description of Sanctions—The sanctions to be imposed pursuant to
subsection (a)(1) are, except as provided in paragraph (2) of this subsection,
the following:

(A) Procurement Sanction—The United States Government shall not pro-
cure, or enter into any contract for the procurement of, any goods or services
from any person described in subsection (a)(3).

(B) Import Sanctions—The importation into the United States of products
produced by any person described in subsection (a)(3) shall be prohibited.

(2) Exceptions—The President shall not be required to apply or maintain
sanctions under this section—

(A) in the case of procurement of defense articles or defense services—

(i) under existing contracts or subcontracts, including the exercise of
options for production quantities to satisfy United States operational mili-
tary requirements;

(i) if the President determines that the person or other entity to which
the sanctionswould otherwise be applied isasole source supplier of the defense
articles or services, that the defense articles or services are essential, and that
alternative sources are not readily or reasonably available; or

(iii) if the President determinesthat such articles or services are essential
to the national security under defense coproduction agreements,

(B) to product or services provided under contracts entered into before
the date of which the President publishes his intention to impose sanctions;

(C) to—

(i) spare parts,

(ii) component parts, but not finished products, essential to United
States products or production, or

<_.(iii) routine servicing and maintenance of products, to the extent that
alternative sources are not readily or reasonably available;

(D) to information and technology essential to United States products or
production; or

(E) to medical or other humanitarian items.

(d) Termination of Sanctions—T he sanctionsimposed pursuant to this section
shall apply for a period of at least 12 months following the imposition of
sanctions and shall cease to apply thereafter only if the President determines
and certifies to the Congress that reliable information indicates that the foreign
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person with respect to which the determination was made under subsection
(a)(1) has ceased to aid or abet any foreign government, project, or entity in
its efforts to acquire chemical or biological weapons capability as described
in that subsection.

(e) Waiver—

(2) Criterion for Waiver—The President may waive the application of any
sanction imposed on any person pursuant to this section, after the end of the
12-month period beginning on the date on which that sanction was imposed
on that person, if the President determines and certifies to the Congress that
such waiver isimportant to the national security interests of the United States.

(2) Notification of and Report to Congress—If the President decides to
exercise the waiver authority provided in paragraph (1), the President shall so
notify the Congress not less than 20 days before the waiver takes effect.
Such notification shall include a report fully articulating the rationale and
circumstances which led the President to exercise the waiver authority.

(f) Definition of Foreign Person—For purposes of this section, the term
“foreign person” means—

(1) anindividual who isnot acitizen of the United States or an alien admitted
for permanent residence to the United States; or

(2) a corporation, partnership, or other entity which is created or organized
under the laws of aforeign country or which hasits principal place of business
outside the United States.

SECTION 12. ENFORCEMENT
(a) General Authority—

(2) To the extent necessary or appropriate to the enforcement of this Act or
to the imposition of any penalty, forfeiture, or liability arising under the Export
Control Act of 1949 or the Export Administration Act of 1969, the head of
any department or agency exercising any function thereunder (and officers or
employees of such department or agency specifically designated by the head
thereof) may make such investigations within the United States, and the Com-
missioner of Customs (and officers or employees of the United States Customs
Service specifically designated by the Commissioner) may makesuch investiga-
tions outside of the United States, and the head of such department or agency
(and such officers or employees) may obtain such information from, require
such reports or the keeping of such records by, make such inspection of the
books, records, and other writings, premises, or property of, and take the sworn
testimony of , any person. |n addition, such officers or employees may administer
oaths or affirmations, and may by subpoena require any person to appear and
testify or to appear and produce books, records, and other writings, or both,
and in the case of contumacy by, or refusal to obey a subpoena issued to, any
such person, a district court of the United States, after notice to any such
person and hearing, shall have jurisdiction to issue an order requiring such
person to appear and give testimony or to appear and produce books, records,
and other writings, or both, and any failure to obey such order of the court
may be punished by such court as a contempt thereof. In addition to the
authority conferred by this paragraph, the Secretary (and officers or employees
of the Department of Commerce designated by the Secretary) may conduct,
outside the United States, pre-licenseinvestigations and post-shipment verifica-
tions of items licensed for export, and investigations in the enforcement of
Section 8 of this Act.

(2)(A) Subject to subparagraph (B) of this paragraph, the United States
Customs Service is authorized, in the enforcement of thisAct, to search, detain
(after search), and seize goods or technology at those ports of entry or exit
from the United States where officers of the Customs Service are authorized
by law to conduct such searches, detentions, and seizures, and at those places
outside the United States where the Customs Service, pursuant to agreements
or other arrangements with other countries, is authorized to perform enforce-
ment activities.

(B) An officer of the United States Customs Service may do the following
in carrying out enforcement authority under this Act:

(i) Stop, search, and examine a vehicle, vessel, aircraft, or person on
which or whom such officer has reasonable cause to suspect there are any
goods or technology that has been, is being, or is about to be exported from
the United States in violation of this Act.

(ii) Search any package or container in which such officer hasreasonable
cause to suspect there are any goods or technology that has been, is being, or
is about to be exported from the United States in violation of this Act.

(iii) Detain (after search) or seize and secure for trial any goods or
technology on or about such vehicle, vessel, aircraft, or person, or in such
package or container, if such officer has probable cause to believe the goods
or technology has been, is being, or is about to be exported from the United
States in violation of this Act.

(iv) Make arrests without warrant for any violation of theAct committed
in his or her presence or view or if the officer has probable cause to believe
that the person to be arrested has committed or is committing such a violation.

The arrest authority conferred by clause (iv) of this subparagraph is in
addition to any arrest authority under other laws. The Customs Service may
not detain for more than 20 days any shipment of goods or technology eligible
for export under a general license under section 4(a)(3). In a case in which
such detention is on account of a disagreement between the Secretary and the
head of any other department or agency with export license authority under
other provisions of law concerning the export license requirements for such
goods or technology, such disagreement shall be resolved within that 20-day
period. At the end of that 20-day period, the Customs Service shall either
release the goods or technology, or seize the goods or technology as authorized
by other provisions of law.

(3)(A) Subject to subparagraph (B) of this paragraph, the Secretary shall
have the responsibility for the enforcement of Section 8 of this Act and, in
the enforcement of the other provisions of this Act, the Secretary is authorized
to search, detain (after search), and seize goods or technology at those places
within the United States other than those ports specified in paragraph (2)(A)
of this subsection. The search, detention (after search), or seizure of goods or
technology at those ports and places specified in paragraph (2)(A) may be
conducted by officers or employeesof the Department of Commerce designated
by the Secretary with the concurrence of the Commissioner of Customs or a
person designated by the Commissioner.

(B) The Secretary may designate any employee of the Office of Export
Enforcement of the Department of Commerce to do the following in carrying
out enforcement authority under this Act:

(i) Execute any warrant or other process issued by a court or officer
of competent jurisdiction with respect to the enforcement of the provisions of
this Act.

(if) Make arrests without warrant for any violation of thisAct committed
in his or her presence or view, or if the officer or employee has probable cause
to believe that the person to be arrested has committed or is committing such
a violation.

(iii) Carry firearms in carrying out any activity described in (i) or (ii).

(4) Theauthoritiesfirst conferred by the Export Administration Amendments
Act of 1985 under paragraph (3) shall be exercised pursuant to guidelines
approved by the Attorney General. Such guidelines shall be issued not later
than 120 days after the date of the enactment of the Export Administration
Amendments Act of 1985.

(5) All casesinvolving violations of thisAct shall bereferred to the Secretary
for purposes of determining civil penalties and administrative sanctions under
Section 11(c) of this Act, or to the Attorney General for criminal action in
accordance with this Act.

(6) Notwithstanding any other provision of law, the United States Customs
Service may expend in the enforcement of export controls under this Act not
more than $12,000,000 in the fiscal year 1985 and not more than $14,000,000
in the fiscal year 1986.

(7) Not later than 90 days after the date of the enactment of the Export
Administration Amendments Act of 1985, the Secretary, with the concurrence
of the Secretary of the Treasury, shall publishin the Federal Register procedures
setting forth, in accordance with this subsection, the responsibilities of the
Department of Commerceand the United States Customs Serviceinthe enforce-
ment of thisAct. In addition, the Secretary, with the concurrence of the Secretary
of the Treasury, may publish procedures for the sharing of information in
accordance with subsection (c)(3) of thissection, and proceduresfor the submis-
sion to the appropriate departments and agencies by private persons of informa-
tion relating to the enforcement of this Act.

(8) For purposes of this section, a reference to the enforcement of this Act
or to a violation of this Act includes a reference to the enforcement or a
violation of any regulation, order, or license issued under this Act.

(b) Immunity—No person shall be excused from complying with any require-
ments under this section because of his privilege against self-incrimination,
but the immunity provisions of section 6002 of title 18, United States Code,
shall apply with respect to any individual who specifically claimssuch privilege.

(c) Confidentiality—

(1) Except as otherwise provided by the third sentence of section 8(b)(2)
and by section 11(c)(2)(C) of this Act, information obtained under this Act on
or before June 30, 1980, which is deemed confidential, including Shippers
Export Declarations, or with reference to which a request for confidential
treatment is made by the person furnishing such information, shall be exempt
from disclosure under section 552 of title 5, United States Code, and such
information shall not be published or disclosed unless the Secretary determines
that the withholding thereof is contrary to the national interest. Information
obtained under this Act after June 30, 1980, may be withheld only to the
extent permitted by statute, except that information obtained for the purpose
of consideration of, or concerning, license applications under this Act shall be
withheld from public disclosure unless the release of such information is

Official Export Guide / O PRIMEDIA Information Inc. 1998



determined by the Secretary to be in the national interest. Enactment of this
subsection shall not affect any judicial proceeding commenced under section
552 of title 5, United States Code, to obtain access to boycott reports submitted
prior to October 31, 1976, which was pending on May 15, 1979; but such
proceeding shall be continued as if this Act had not been enacted.

(2) Nothing in this Act shall be construed as authorizing the withholding of
information from the Congress, or from the General Accounting Office. All
information obtained at any time under this Act or previous Acts regarding
the control of exports, including any report or license application required
under this Act, shall be made available to any committee or subcommittee of
Congress of appropriate jurisdiction upon request of the chairman or ranking
minority member of such committee or subcommittee. No such committee or
subcommittee, or member thereof, shall disclose any information obtained
under this Act or previous Acts regarding the control of exports which is
submitted on a confidential basis unless the full committee determines that the
withholding of that information is contrary to the national interest. Notwith-
standing paragraph (1) of this subsection, information referred to in the second
sentence of this paragraph shall, consistent with the protection of intelligence,
counterintelligence, and law enforcement sources, methods, and activities, as
determined by the agency that originally obtained the information, and consis-
tent with the provisions of section 313 of the Budget and Accounting Act,
1921 (31 U.S.C. 716), be made available only by that agency, upon request,
to the Comptroller General of the United States or to any officer or employee
of the General Accounting Officewho is authorized by the Comptroller General
to have access to such information. No officer or employee of the Genera
Accounting Office shall disclose, except to the Congress in accordance with
this paragraph, any such information which is submitted on a confidential basis
and from which any individual can be identified.

(3) Any department or agency which obtains information which is relevant
totheenforcement of thisAct, includinginformation pertaining to any investiga-
tion, shall furnish such information to each department or agency with enforce-
ment responsibilities under this Act to the extent consistent with the protection
of intelligence, counterintelligence, and law enforcement sources, methods,
and activities. The provisions of this paragraph shall not apply to information
subject to the restrictions set forth in section 9 of title 13, United States Code;
and return information, as defined in subsection (b) of section 6103 of the
Internal Revenue Code of 1986 (26 U.S.C. 6103(b)), may be disclosed only
as authorized by such section. The Secretary and the Commissioner of Customs,
upon request, shall exchange any licensing and enforcement information with
each other which is necessary to facilitate enforcement efforts and effective
license decisions. The Secretary, the Attorney General, and the Commissioner
of Customs shall consult on a continuing basis with one another and with the
head of other departments and agencies which obtain information subject to
this paragraph, in order to facilitate the exchange of such information.

(d) Reporting Requirements—In the administration of this Act, reporting
requirements shall be so designed asto reduce the cost of reporting, recordkeep-
ing, and export documentation required under this Act to the extent feasible
consistent with effective enforcement and compilation of useful trade statistics.
Reporting, recordkeeping and export documentation requirements shall be peri-
odically reviewed and revised in the light of developments in the field of
information technology.

(e) Simplification of Regulations—The Secretary, in consultation with appro-
priate United States Government departments and agenciesand with appropriate
technical advisory committees established under section 5(h), shall review the
regulations issued under this Act and the commaodity control list in order to
determine how compliance with the provisions of this Act can be facilitated
by simplifying such regulations, by simplifying or clarifying such list, or by
any other means.

SECTION 13. ADMINISTRATIVE PROCEDURE AND JUDICIAL
REVIEW
(a) Exemption—Except as provided in section 11(c)(2) and subsection (c) of
this section, the functions exercised under this Act are excluded from the
operation of sections 551, 553 through 559, and 701 through 706 of title 5,
United States Code.

(b) Public Participation—It is the intent of the Congress that, to the extent
practicable, all regulations imposing controls on exports under this Act be
issued in proposed form with meaningful opportunity for public comment
before taking effect. In cases where a regulation imposing controls under this
Act is issued with immediate effect, it is the intent of the Congress that
meaningful opportunity for public comment also be provided and that the
regulation be reissued in final form after public comments have been fully con-
sidered.

(c) Procedures Relating to Civil Penalties and Sanctions—

(1) In any case in which acivil penalty or other civil sanction (other than
atemporary denial order or a penalty or sanction for a violation of Section 8)
is sought under Section 11 of this Act, the charged party is entitled to receive
aformal complaint specifying the charges and, at his or her request, to contest
the charges in a hearing before an administrative law judge. Subject to the
provisions of this subsection, any such hearing shall be conducted in accordance
with Sections 556 and 557 of Title 5, United States Code. With the approval
of the administrative law judge, the Government may present evidence in
camera in the presence of the charged party or his or her representative. After
the hearing, the administrative law judge shall make findings of fact and
conclusions of law in awritten decision, which shall be referred to the Secretary.
The Secretary shall, in a written order, affirm, modify, or vacate the decision
of the administrative law judge within 30 days after receiving the decision.
The order of the Secretary shall be final and is not subject to judicia review
except as provided in paragraph (3).

(2) The proceedings described in paragraph (1) shall be concluded within
a period of 1 year after the complaint is submitted, unless the administrative
law judge extends such period for good cause shown.

(3) The order of the Secretary under paragraph (1) shall be final, except
that the charged party may, within 15 days after the order is issued, appeal
the order in the United States Court of Appeals for the District of Columbia,
which shall have jurisdiction of the appeal. The court may, while the appeal
is pending, stay the order of the Secretary. The court may review only those
issues necessary to determine liability for the civil penalty or other sanction
involved. In an appea filed under this paragraph, the court shall set aside any
finding of fact for which the court finds there is not substantial evidence on
the record and any conclusion of law which the court finds to be arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.

(4) An administrative law judge referred to in this subsection shall be ap-
pointed by the Secretary from among those considered qualified for selection
and appointment under Section 3105 of Title 5, United States Code. Any person
who, for at least 2 of the 10 years immediately preceding the date of the
enactment of the Export Administration Amendments Act of 1985, has served
as a hearing commissioner of the Department of Commerce shall be included
among those considered as qualified for selection and appointment to such po-
sition.

(d) Imposition of Temporary Denial Orders—

(1) In any case in which it is necessary, in the public interest, to prevent an
imminent violation of thisAct or any regulation, order, or license issued under
this Act, the Secretary may, without a hearing, issue an order temporarily
denying United States export privileges (hereinafter in this subsection referred
to as a ‘‘temporary denial order’) to a person. A temporary denial order may
be effective no longer than 180 days unless renewed in writing by the Secretary
for additional 180-day periods in order to prevent such an imminent violation,
except that a temporary denial order may be renewed only after notice and an
opportunity for a hearing is provided.

(2) A temporary denial order shall define the imminent violation and state
why the temporary denial order was granted without a hearing. The person or
persons subject to the issuance or renewa of a temporary denial order may
file an appeal of the issuance or renewal of the temporary denial order with
an administrative law judge who shall, within 10 working days after the appeal
is filed, recommend that the temporary denia order be affirmed, modified,
or vacated. Parties may submit briefs and other material to the judge. The
recommendation of the administrative law judge shall be submitted to the
Secretary who shall either accept, reject, or modify the recommendation by
written order within 5 working days after receiving the recommendation. The
written order of the Secretary under the preceding sentence shall be final and
is not subject to judicia review except as provided in paragraph (3). The
temporary denia order shall be affirmed only if it is reasonable to believe that
the order is required in the public interest to prevent an imminent violation of
thisAct or any regulation, order, or license issued under thisAct. All materials
submitted to the administrative law judge and the Secretary shall constitute
the administrative record for purposes of review by the courts.

(3) An order of the Secretary affirming, in whole or in part, the issuance of
a temporary denial order may, within 15 days after the order is issued, be
appealed by a person subject to the order to the United States Court of Appeals
for the District of Columbia Circuit, which shall have jurisdiction of the appeal.
The court may review only those issues necessary to determine whether the
standard for issuing the temporary denial order has been met. The court shall
vacate the Secretary’s order if the court finds that the Secretary’s order is
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law.

(e) Appeals from License Denials—A determination of the Secretary, under
Section 10(f) of this Act, to deny a license may be appealed by the applicant
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to an administrative law judge who shall have the authority to conduct proceed-
ings to determine only whether the item sought to be exported is in fact on
the control list. Such proceedings shall be conducted within 90 days after the
appedl is filed. Any determination by an administrative law judge under this
subsection and all materials filed before each judge in the proceedings shall
be reviewed by the Secretary, who shall either affirm or vacate the determination
in a written decision within 30 days after receiving the determination. The
Secretary’s written decision shall be final and is not subject to judicial review.
Subject to the limitations provided in Section 12(c) of thisAct, the Secretary’s
decision shall be published in the Federal Register.

SECTION 14. ANNUAL REPORT
(a) Contents—Not later than December 31 of each year, the Secretary shall
submit to the Congress a report on the administration of this Act during the
preceding fiscal year. All agencies shall cooperate fully with the Secretary
in providing information for such report. Such report shall include detailed
information with respect to—

(2) the implementation of the policies set forth in section 3;

(2) genera licensing activities under sections 5, 6, and 7, and any changes
in the exercise of the authorities contained in sections 5(a), 6(a), and 7(a);

(3) the results of the review of United States policy toward individual
countries pursuant to section 5(b);

(4) the results, in as much detail as may be included consistent with the
national security and the need to maintain the confidentiality of proprietary
information, of the actions, including reviews and revisions of export controls
maintained for national security purposes, required by section 5(c)(3);

(5) actions taken to carry out section 5(d);

(6) changes in categories of items under export control referred to in sec-
tion 5(e);

(7) determinations of foreign availability made under section 5(f), the criteria
used to make such determinations, the removal of any export controls under
such section, and any evidence demonstrating a need to impose export controls
for national security purposes notwithstanding foreign availability;

(8) actions taken in compliance with section 5(f)(6);

(9) the operation of the indexing system under section 5(g);

(20) consultations with the technical advisory committees established pursu-
ant to section 5(h), the use made of the advice rendered by such committees,
and the contributions of such committees toward implementing the policies
set forth in this Act;

(112) the effectiveness of export controlsimposed under section 6 in furthering
the foreign policy of the United States;

(12) export controls and monitoring under section 7;

(13) the information contained in the reports required by section 7(b)(2),
together with an analysis of—

(A) the impact on the economy and world trade of shortages or increased
prices for commodities subject to monitoring under this Act or section 812 of
the Agricultural Act of 1970;

(B) the worldwide supply of such commaodities; and

(C) actions being taken by other countries in response to such shortages
or increased prices;

(14) actionstaken by the President and the Secretary to carry out the antiboy-
cott policies set forth in section 3(5) of this Act;

(15) organizational and procedural changes undertaken in furtherance of the
policies set forth in this Act, including changes to increase the efficiency of
the export licensing process and to fulfill the requirements of section 10,
including an accounting of appeals received, court orders issued, and actions
taken pursuant thereto under subsection (j) of such section;

(16) delegations of authority by the President as provided in section 4(e) of
this Act;

(17) efforts to keep the business sector of the Nation informed with respect
to policies and procedures adopted under this Act;

(18) any reviews undertaken in furtherance of the policies of this Act,
including the results of the review required by section 12(d), and any action
taken, on the basis of the review required by section 12(e), to simplify regula-
tions issued under this Act;

(19) violations under section 11 and enforcement activities under section
12; and

(20) the issuance of regulations under the authority of this Act, including
an explanation of each case in which regulations were not issued in accordance
with the first sentence of section 13(b).

(b) Report on Certain Export Controls—To the extent that the President
determines that the policies set forth in section 3 of this Act require the control
of the export of goods and technology other than those subject to multilateral
controls, or require more stringent controls than the multilateral controls, the
President shall include in each annual report the reasons for the need to impose,

or to continue to impose, such controls and the estimated domestic economic
impact on the various industries affected by such controls.

(c) Report on Negotiations—The President shall include in each annual report
a detailed report on the progress of the negotiations required by section 5(i),
until such negotiations are concluded.

(d) Report on Exportsto Controlled Countries—The Secretary shall include
in each annual report a detailed report which lists every license for exports to
controlled countries which was approved under this Act during the preceding
fiscal year. Such report shall specify to whom the license was granted, the
type of goods or technology exported, and the country receiving the goods or
technology. The information required by this subsection shall be subject to the
provisions of Section 12(c) of this Act.

(e) Report on Domestic Economic I mpact of Exportsto Controlled Coun-
tries—The Secretary shall include in each annual report a detailed description
of the extent of injury to United States industry and the extent of job displace-
ment caused by United States exports of goods and technology to controlled
countries. Theannual report shall alsoincludeafull analysisof the consequences
of exports of turnkey plants and manufacturing facilitiesto controlled countries
which are used by such countries to produce goods for export to the United
States or to compete with United States products in export markets.

(f) Annual Report of the President—The President shall submit an annual
report to the Congress estimating the additional defense expenditures of the
United States arising from illegal technology transfers, focusing on estimated
defense costs arising from illegal technology transfers that resulted in a serious
adverse impact on the strategic balance of forces. These estimates shall be
based on assessment by the intelligence community of any technology transfers
that resulted in such serious adverse impact. This report may have a classified
annex covering any information of a sensitive nature.

SECTION 15. ADMINISTRATIVE AND REGULATORY AUTHORITY
(a) Under Secretary of Commer ce—The President shall appoint, by and with
the advice and consent of the Senate, an Under Secretary of Commerce for
Export Administration who shall carry out all functions of the Secretary under
this Act and such other statutes that relate to national security which were
delegated to the office of the Assistant Secretary of Commerce for Trade
Administration before the date of the enactment of the Export Administration
Amendments Act of 1985 [July 12, 1985], and such other functions under this
Act which were delegated to such office before such date of enactment, as the
Secretary may delegate. The President shall appoint, by and with the advice
and consent of the Senate, two Assistant Secretaries of Commerce to assist
the Under Secretary in carrying out such functions.

(b) I'ssuance of Regulations—The President and the Secretary may issue such
regulations as are necessary to carry out the provisions of this Act. Any such
regulations issued to carry out the provisions of Section 5(a), 6(a), 7(a), or
8(b) may apply to the financing, transporting, or other servicing of exports
and the participation therein by any person. Any such regulations the purpose
of which is to carry out the provisions of Section 5, or of Section 4(a) for the
purpose of administering the provisions of Section 5, may be issued only after
the regulations are submitted for review to the Secretary of Defense, the
Secretary of State, such other departments or agencies asthe Secretary considers
appropriate, and the appropriate technical advisory committee. The preceding
sentence does not require the concurrence or approval of any official, depart-
ment, or agency to which such regulations are submitted.

(c) Amendmentsto Regulations—If the Secretary proposes to amend regula-
tions issued under this Act, the Secretary shall report to the Committee on
Banking, Housing, and Urban Affairs of the Senate and the Committee on
Foreign Affairs of the House of Representatives on the intent and rationale of
such amendments. Such report shall evaluate the cost and burden to the United
States exporters of the proposed amendments in relation to any enhancement
of licensing objectives. The Secretary shall consult with the technical advisory
committeesauthorized under Section 5(h) of thisAct informulating or amending
regulations issued under this Act. The procedures defined by regulations in
effect on January 1, 1984, with respect to Sections 4 and 5 of this Act, shall
remain in effect unless the Secretary determines, on the basis of substantial and
reliable evidence, that specific change is necessary to enhance the prevention of
diversions of exports which would prove detrimental to the national security
of the United States or to reduce the licensing and paperwork burden on
exporters and their distributors.
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SECTION 16. DEFINITIONS
As used in this Act—

(1) the term **person” includes the singular and plural and any individual,
partnership, corporation, or other form of association, including any government
or agency thereof;

(2) the term **United States person” means any United States resident or
national (other than an individua resident outside the United States and em-
ployed by other than a United States person), any domestic concern (including
any permanent domestic establishment of any foreign concern) and any foreign
subsidiary or affiliate (including any permanent foreign establishment) of any
domestic concern which is controlled in fact by such domestic concern, as
determined under regulations of the President;

(3) the term ““good” means any article, natural or manmade substance,
material, supply or manufactured product, including inspection and test equip-
ment, and excluding technical data;

(4) the term “‘technology”” means the information and know-how (whether
in tangible form, such as models, prototypes, drawings, sketches, diagrams,
blueprints, or manuals, or in intangible form, such as training or technical
services) that can be used to design, produce, manufacture, utilize, or reconstruct
goods, including computer software and technical data, but not the goods them-
selves,

(5) the term **export” means—

(A) an actual shipment, transfer, or transmission of goods or technology
out of the United States;

(B) atransfer of goods or technology in the United States to an embassy
or affiliate of a controlled country, or

(C) atransfer to any person of goods or technology either within the
United States or outside of the United States with the knowledge or intent that
the goods or technology will be shipped, transferred, or transmitted to an
unauthorized recipient;

(6) the term *“ controlled country”” means a controlled country under Section
5(b)(1) of this Act;

(7) theterm ** United States” meansthe states of the United States, the District
of Columbia, and any commonwealth, territory, dependency, or possession of
the United States, and includes the outer Continental Shelf, as defined in
Section 2(a) of the Outer Continental Shelf LandsAct (43 U.S.C. 1331(a)); and

(8) the term ** Secretary’” means the Secretary of Commerce.

SECTION 17. EFFECT ON OTHER ACTS
(a) In General—Except as otherwise provided in this Act, nothing contained
inthisAct shall be construed to modify, repeal, supersede, or otherwise affect the
provisions of any other laws authorizing control over export of any commaodity.

(b) Coordination of Controls—The authority granted to the President under
this Act shall be exercised in such manner as to achieve effective coordination
with the authority exercised under section 38 of the Arms Export Control Act
(22 U.S.C. 2778).

(c) Civil Aircraft Equipment—Notwithstanding any other provision of law,
any product (1) which is standard equipment, certified by the Federal Aviation
Administration, in civil aircraft and is an integral part of such aircraft, and (2)
which is to be exported to a country other than a controlled country, shall be
subject to export controls exclusively under this Act. Any such product shall
not be subject to controls under section 38(b)(2) of the Arms Export Control
Act (22 U.S.C. 2778(b)(2)).

(d) Nonproliferation Controls—

(2) Nothing in section 5 or 6 of this Act shall be construed to supersede the
procedures published by the President pursuant to section 309(c) of the Nuclear
Non-Proliferation Act of 1978 (42 U.S.C. 2139a(c)).

(2) With respect to any export license application which, under the procedures
published by the President pursuant to section 309(c) of the Nuclear Non-
Proliferation Act of 1978 (42 U.S.C. 2139a(c)), is referred to the Subgroup on
Nuclear Export Coordination or other interagency group, the provisions of
section 10 of this Act shall apply with respect to such license application only
to the extent that they are consistent with such published procedures, except
that if the processing of any such application under such procedures is not
completed within 180 days after the receipt of the application by the Secretary,
the applicant shall have the rights of appeal and court action provided in section
10(j) of this Act.

(e) Termination of Other Authority—On October 1, 1979, theMutual Defense
Assistance Control Act of 1951 (22 U.S.C. 1611-1613d), is superseded.

(f) Agricultural Act of 1970—Nothing in this Act shall affect the provisions
of the last sentence of Section 812 of the Agricultural Act of 1970 (7 U.S.C.
612c-3).

SECTION 18. AUTHORIZATION OF APPROPRIATIONS
(a) Requirement of Authorizing L egislation—

(1) Notwithstanding any other provision of law, money appropriated to the
Department of Commerce for expenses to carry out the purposes of this Act
may be obligated or expended only if—

(A) the appropriation thereof has been previously authorized by law en-
acted on or after the date of the enactment of the Export Administration
Amendments Act of 1985 [July 12, 1985]; or

(B) the amount of al such obligations and expenditures does not exceed
an amount previously prescribed by law enacted on or after such date.

(2) To the extent that |egislation enacted after the making of an appropriation
to carry out the purposes of this Act authorizes the obligation or expenditure
thereof, the limitation contained in paragraph (1) shall have no effect.

(3) The provisions of this subsection shall not be superseded except by a
provision of law enacted after the date of the enactment of the Export Adminis-
tration Amendments Act of 1985 [July 12, 1985] which specificaly repedls,
modifies, or supersedes the provisions of this subsection.

(b) Authorization—There are authorized to be appropriated to the Department
of Commerce to carry out the purposes of this Act—

(1) $42,813,000 for the fiscal year 1993;

(2) such sums as may be necessary for the fiscal year 1994; and

(3) such additional amounts for each such fiscal year, as may be necessary
for increases in salary, pay, retirement, other employee benefits authorized by
law, and other nondiscretionary costs.

SECTION 19. EFFECTIVE DATE
Effective Date—This Act shall take effect upon the expiration of the Export
Administration Act of 1969.

SECTION 20. TERMINATION DATE
The authority granted by this Act terminates on June 30, 1994.

SECTION 21. SAVINGS PROVISIONS
(@) In General—All delegations, rules, regulations, orders, determinations,
licenses, or other forms of administrative action which have been made, issued,
conducted, or alowed to become effective under the Export Control Act of
1949 or the Export Administration Act of 1969 and which are in effect at the
time this Act takes effect shall continue in effect according to their terms until
modified, superseded, set aside, or revoked under this Act.

(b) Administrative Proceedings—This Act shall not apply to any administra-
tive proceedings commenced or any application for a license made, under the
Export Administration Act of 1969, which is pending at the time thisAct takes
effect [September 30, 1979].

SECTION 201. SHORT TITLE
Thistitlemay be cited asthe “ International Emergency Economic PowersAct.”

SECTION 202. SITUATION IN WHICH AUTHORITIES MAY BE
EXERCISED
(a) Any authority granted to the President by section 203 may be exercised to
deal with any unusual and extraordinary threat, which has its source in whole
or substantial part outside the United States, to the national security, foreign
policy, or economy of the United States, if the President declares a national
emergency with respect to such threat.

(b) The authorities granted to the President by section 203 may only be exercised
to deal with an unusual and extraordinary threat with respect to which anational
emergency has been declared for purposes of thistitle and may not be exercised
for any other purpose. Any exercise of such authorities to deal with any new
threat shall be based on a new declaration of national emergency which must
be with respect to such threat.

SECTION 203. GRANT OF AUTHORITIES
(a)(1) At the times and to the extent specified in section 202, the President
may, under such regulations as he may prescribe, by means of instructions,
license, or otherwise—
(A) investigate, regulate, or prohibit—
(i) any transactions in foreign exchange,
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(ii) transfers of credit or payments between, by, through, or to any
banking institution, to the extent that such transfers or payments involve any
interest of any foreign country or a nationa thereof,

(iii) the importing or exporting of currency or securities; and

(iv) investigate, regulate, direct and compel, nullify, void, prevent or
prohibit, any acquisition, holding, withholding, use, transfer, withdrawal, trans-
portation, importation or exportation of, or dealing in, or exercising any right,
power, or privilege with respect to, or transactions involving, any property in
which any foreign country or a national thereof has any interest;

by any person, or with respect to any property, subject to the jurisdiction
of the United States.

(2) In exercising the authorities granted by paragraph (1), the President may
require any person to keep a full record of, and to furnish under oath, in the
form of reports or otherwise, complete information relative to any act or
transaction referred to in paragraph (1) either before, during, or after the
completion thereof, or relative to any interest in foreign property, or relative
to any property in which any foreign country or any nationa thereof has or
has had any interest, or as may be otherwise necessary to enforce the provisions
of such paragraph. In any case in which areport by a person could be required
under this paragraph, the President may require the production of any books
of account, records, contracts, letters, memoranda, or other papers, in the
custody or control of such person.

(3) Compliance with any regulation, instruction, or direction issued under
this title shall to the extent thereof be a full acquittance and discharge for al
purposes of the obligation of the person making the same. No person shall be
held liable in any court for or with respect to anything done or omitted in
good faith in connection with the administration of, or pursuant to and in
reliance on, this title, or any regulation, instruction, or direction issued under
this title.

(b) The authority granted to the President by this section does not include the
authority to regulate or prohibit, directly or indirectly—’

(1) any postal, telegraphic, telephonic, or other personal communication,
which does not involve a transfer of anything of value;

(2) donations, by persons subject to the jurisdiction of the United States, of
articles, such as food, clothing, and medicine, intended to be used to relieve
human suffering, except to the extent that the President determines that
such donations

(A) would seriously impair his ability to deal with any national emergency
declared under section 202 of this title,

(B) are response to coercion against the proposed recipient or donor, or

(C) would endanger Armed Forces of the United States which are engaged
in hostilities or are in a situation where imminent involvement in hostilities
is clearly indicated by the circumstances; or

(3) the importation from any country, or the exportation to any country,
whether commercial or otherwise, regardless of format or medium of transmis-
sion, of any information or informational materials, including but not limited
to, publications, films, posters, phonograph records, photographs, microfilms,
microfiche, tapes, compact disks, CD ROMs, artworks, and news wire feeds.
The exports exempted from regulation or prohibition by this paragraph do not
include those which are otherwise controlled for export under section 5 of the
Export Administration Act of 1979 [50 U.S.C. app. 2404], or under section 6
of such Act [50 U.S.C. app. 2405] to the extent that such controls promote
the nonproliferation or antiterrorism policies of the United States, or with
respect to which acts are prohibited by chapter 37 of title 18, United States
Code [18 U.S.C. 791 et seq.]; or

(4) any transactions ordinarily incident to travel to or from any country,
including importation of accompanied baggage for personal use, maintenance
within any country including payment of living expenses and acquisition of
goods or services for persona use, and arrangement or facilitation of such
travel including nonscheduled air, sea, or land voyages.

SECTION 204. CONSULTATION AND REPORTS
(8) The President, in every possible instance, shall consult with the Congress
before exercising any of the authorities granted by this title and shall consult
regularly with the Congress so long as such authorities are exercised.

(b) Whenever the President exercises any of the authorities granted by this
title, he shall immediately transmit to the Congress a report specifying—

(2) the circumstances which necessitate such exercise of authority;

(2) why the President believes those circumstances constitute an unusual
and extraordinary threat, which has its source in whole or substantia part
outside the United States, to the national security, foreign policy, or economy
of the United States,

(3) the authorities to be exercised and the actions to be taken in the exercise
of those authorities to deal with those circumstances;

(4) why the President believes such actions are necessary to deal with those
circumstances; and

(5) any foreign countries with respect to which such actions are to be taken
and why such actions are to be taken with respect to those countries.

(c) At least once during each succeeding six-month period after transmitting
a report pursuant to subsection (b) with respect to an exercise of authorities
under this title, the President shall report to the Congress with respect to the
actions taken, since the last such report, in the exercise of such authorities, and
with respect to any changes which have occurred concerning any information
previously furnished pursuant to paragraphs (1) through (5) of subsection (b).

(d) The requirements of this section are supplemental to those contained in
title IV or the National Emergencies Act.

SECTION 205. AUTHORITY TO ISSUE REGULATIONS
The President may issue such regulations, including regulations prescribing
definitions, as may be necessary for the exercise of the authorities granted by
this title.

SECTION 206. PENALTIES
(a) A civil penalty of not to exceed $10,000 may be imposed on any person
who violates any license, order, or regulation issued under this title.®

(b) Whoever willfully violates any license, order, or regulation issued under
thistitle shall, upon conviction, be fined not more than $50,000, or, if a natural
person, may be imprisoned for not more than ten years, or both; and any
officer, director, or agent of any corporation who knowingly participates in
such violation may be punished by a like fine, imprisonment, or both.

SECTION 207. SAVINGS PROVISION

(8)(1) Except as provided in subsection (b), notwithstanding the termination
pursuant to the National Emergencies Act or a national emergency declared
for purposes of thistitle, any authoritiesgranted by thistitle, which are exercised
on the date of such termination on the basis of such national emergency to
prohibit transactions involving property in which aforeign country or national
thereof has any interest, may continue to be so exercised to prohibit transactions
involving that property if the President determines that the continuation of
such prohibition with respect to that property is necessary on account of claims
involving such country or its nationals.

(2) Notwithstanding the termination of the authorities described in section
101(b) of this Act, any such authorities, which are exercised with respect to
a country on the date of such termination to prohibit transactions involving
any property in which such country or any national thereof has any interest,
may continue to be exercised to prohibit transactions involving that property
if the President determinesthat the continuation of such prohibition with respect
to that property is necessary on account of claims involving such country or
its nationals.

(b) The authorities described in subsection (a)(1) may not continue to be
exercised under this section if the national emergency is terminated by the
Congress by concurrent resolution pursuant to section 202 of the National
Emergencies Act and if the Congress specifies in such concurrent resolution
that such authorities may not continue to be exercised under this section.

(c)(1) The provisions of this section are supplemental to the savings provisions
of paragraphs (1), (2) and (3) of section 101(a) and of paragraphs (A), (B),
and (C) of section 202(a) of the National Emergencies Act.

(2) The provisions of this section supersede the termination provisions of
section 101(a) and of title Il of the National Emergencies Act to the extent
that the provisions of this section are inconsistent with these provisions.

(d) If the President uses the authority of this section to continue prohibitions
on transactions involving foreign property interests, he shall report to the
Congress every six months on the use of such authority.

SECTION 208. SEVERABILITY
If any provision of thisAct is held invalid, the remainder of the Act shall not
be affected thereby.

PART Il. EXECUTIVE ORDERS AND OTHER PRESIDENTIAL
DOCUMENTS RELEVANT TO PART | STATUTORY AUTHORITIES

7 Pub. L. 100-418, §2502(b)(1) (102 Stat. 1371), added subsection (b)(3). Pub. L. 103-236, §525(c)(1) (108 Stat. 474), amended subsection (b)(3) and added subsection (b)(4).
S pub. L. 102-393, §629 (106 Stat. 1773), substituted $50,000 for $10,000 in subsection (a). Pub. L. 102-396, §9155 (106 Stat 1943), substituted $10,000 for $50,000 in subsection ().

Official Export Guide / O PRIMEDIA Information Inc. 1998



PART I1.1. ADMINISTRATION OF THE EXPORT
ADMINISTRATION ACT OF 1969, AS AMENDED

Executive Order 12002

By virtue of the authority vested in me by the Constitution and statutes of the
United States of America, including the Export Administration Act of 1969,
asamended (50 U.S.C. App. 240, et seq.), and as President of the United States
of America, it is hereby ordered as follows:

Section 1. Except as provided in section 2, the power, authority, and discretion
conferred upon the President by the provisions of the Export Administration
Act of 1969, as amended (50 U.S.C. App. 2401, et seq.), hereinafter referred
to as the Act, are delegated to the Secretary of Commerce, with the power of
successive redel egation.

Section 2(a). The power, authority and discretion conferred upon the Presi-
dent in Sections 4(h) and 4(I) of the Act are retained by the President.

(b) The power, authority and discretion conferred upon the President in
Section 3(8) of the Act, which directs that every reasonable effort be made to
secure the removal or reduction of assistance by foreign countries to interna-
tiona terrorists through cooperation and agreement, are delegated to the Secre-
tary of State, with the power of successive redelegation.

Section 3. The Export Administration Review Board, hereinafter referred to
as the Board, which was established by Executive Order No. 11533 of June
4, 1970, as amended, is hereby continued. The Board shall continue to have
as members the Secretary of Commerce, who shall be Chairman of the Board,
the Secretary of State, the Secretary of Defense, and the Chairman of the
East-West Foreign Trade Board (Section 7 of Executive Order No. 11846, as
amended). No alternate Board members shall be designated, but the acting head
of any department may servein lieu of the head of the concerned department. In
the case of the East-West Foreign Trade Board, the Deputy Chairman or the
Executive Secretary may servein lieu of the Chairman. The Board may invite
the heads of other United States Government departments or agencies, other
than the agencies represented by Board members, to participate in the activities
of the Board when matters of interest to such departments or agencies are
under consideration.

Section 4. The Secretary of Commerce may from time to time refer to the
Board such particular export license matters, involving questions of national
security or other major policy issues, asthe Secretary shall select. The Secretary
of Commerce shall also refer to the Board any other such export license matter,
upon the request of any other member of the Board or of the head of any other
United States Government department or agency having any interest in such
matter. The Board shall consider the matters so referred to it, giving due
consideration to the foreign policy of the United States, the national security,
and the domestic economy, and shall make recommendation thereon to the
Secretary of Commerce.

Section 5. The President may at any time () prescribe rules and regulations
applicable to the power, authority, and discretion referred to in this Order,
and (b) communicate to the Secretary of Commerce such specific directives
applicablethereto asthe President shall determine. The Secretary of Commerce
shall from time to time report to the President upon the administration of
the Act, and, as the Secretary deems necessary, may refer to the President
recommendations made by the Board under Section 4 of this Order. Neither
the provisions of this section nor those of Section 4 shall be construed as
limiting the provisions of Section 1 of this Order.

Section 6. All delegations, rules, regulations, orders, licenses, and other
forms of administrative action made, issued, or otherwise taken under, or
continued in existence by, the Executive orders revoked administratively or
legidatively, shall remainin full force and effect under this Order until amended,
modified, or terminated by proper authority. The revocations in Section 7 of
this Order shall not affect any violation of any rules, regulations, orders,
licenses, or other forms of administrative action under those Orders during the
period those Orders were in effect.

Section 7. Executive Order No. 11533 of June 4, 1970, Executive Order No.
11683 of August 29, 1972, Executive Order No. 11798 of August 14, 1974,
Executive Order No. 11818 or November 5, 1974, Executive Order No. 11907
of March 1, 1976, and Executive Order No. 11940 of September 30, 1976,
are hereby revoked.

Jimmy Carter
THE WHITE HOUSE
July 7, 1977

PART I1.2. ADMINISTRATION OF THE EXPORT
ADMINISTRATION ACT OF 1979

Executive Order 12214

By the authority vested in me as President of the United States of America
by Section 4(e) of the Export Administration Act of 1979 (Public Law 96-72;
50 U.S.C. App. 2403(€)), it is hereby ordered as follows:

1-101. Except as provided in Section 1-102, the functions conferred upon
the President by the provisions of the Export Administration Act of 1979,
hereinafter referred to as the Act (Public Law 96-72; 50 U.S.C. App. 2401 et
seq.), are delegated to the Secretary of Commerce.

1-102. (a) The functions conferred upon the President by sections 4(e),
5(c), 5(f)(1), 5(h)(6), 6(k), 7(d)(2), 10(g) and 20 of the Act are reserved to
the President.

(b) The functions conferred upon the President by Sections 5(f)(4), 5(i) and
6(g) of the Act are delegated to the Secretary of State.

1-103. All delegations, rules, regulations, orders, licenses, and other forms
of administrative action made, issued or otherwise taken under, or continued
in existence by, Section 21 of the Act or Executive Order No. 12002, and not
revoked administratively or legislatively, shall remain in full force and effect
until amended, modified, or terminated by proper authority. This Order does
not supersede or otherwise affect Executive Order No. 12002.

1-104. Except to the extent inconsistent with this Order, all actions previously
taken pursuant to any function delegated or assigned by this Order shall be
deemed to have been taken and authorized by this Order.

Jimmy Carter
THE WHITE HOUSE
May 2, 1980

PART I1.3. ADMINISTRATION OF PROLIFERATION SANCTIONS,
MIDDLE EAST ARMS CONTROL, AND RELATED
CONGRESSIONAL REPORTING RESPONSIBILITIES

Executive Order 12851

By the authority vested in me as President by the Constitution and the laws
of the United States of America, including section 301 of title 3, United States
Code; sections 1701-1703 of the National Defense Authorization Act for Fiscal
Year 1991, Public Law 101-510 (50 U.S.C. App. 2402 note, 2405, 2410b; 22
U.S.C. 2797-2797c); sections 303, 324, and 401-405 of the Foreign Relations
Authorization Act, Fiscal Years 1992 and 1993, Public Law 102-138; sections
305-308 of the Chemical and Biological Weapons Control and Warfare Elimina-
tion Act of 1991, Public Law 102-182 (50 U.S.C. App. 2410c; 22 U.S.C. 2798,
5604-5606); sections 241 and 1097 of the National Defense Authorization Act
for Fiscal Years 1992 and 1993, Public Law 102-190; and section 1364 of the
National Defense Authorization Act for Fiscal Year 1993, Public Law 102-
484, | hereby order as follows:

Section 1. Chemical and Biological Weapons Proliferation and Use
Sanctions.

(a) Chemical and Biological Weapons Proliferation. The authority and duties
vested in me by section 81 of the Arms Export Control Act, as amended
(“AECA) (22 U.S.C. 2798), and section 11C of the Export Administration
Act of 1979, as amended (“‘EAA™") (50 U.S.C. App. 2410c), are delegated to
the Secretary of State, except that:

(1) The authority and duties vested in me to deny certain United States
Government contracts, as provided in section 81(c)(1)(A) of the AECA and
section 11C(c)(1)(A) of the EAA, pursuant to a determination made by the
Secretary of State under section 81(a)(1) of the AECA or section 11C(g)(1) of the
EAA, aswell astheauthority and duties vested in meto makethe determinations
provided for in section 81(c)(2) of the AECA and section 11C(c)(2) of the
EAA are delegated to the Secretary of Defense. The Secretary of Defense shall
notify the Secretary of the Treasury of determinations made pursuant to section
81(c)(2) of the AECA and section 11(c)(2) of the EAA.

(2) The authority and duties vested in me to prohibit certain imports as
provided in section 81(c)(1)(B) of the AECA and section 11C(c)(1)(B) of the
EAA, pursuant to a determination made by the Secretary of State under section
81(a)(1) of the AECA or section 11C(a)(1) of the EAA, and the obligation to
implement the exceptions provided in section 81(c)(2) of the AECA and section
11C(c)(2) of the EAA, insofar as the exceptions affect imports of goods into
the United States, are delegated to the Secretary of the Treasury.

(b) Chemical and Biological Weapons Use. The authority and duties vested
in me by sections 306-308 of the Chemical and Biologica Weapons Control
and Warfare Elimination Act of 1991 (22 U.S.C. 5604-5606) are delegated to
the Secretary of State, except that:

(1) The authority and duties vested in me to restrict certain imports as
provided in section 307(b)(2)(D), pursuant to a determination made by the
Secretary of State under section 307(b)(1), are delegated to the Secretary of
the Treasury.

(2) The Secretary of State shall issue, transmit to the Congress, and notify
the Secretary of the Treasury of, as appropriate, waivers based upon findings
made pursuant to section 307(d)(1)(A)(ii).

(3) The authority and duties vested in me to prohibit certain exports as
provided in section 307(a)(5) and section 307(b)(2)(C), pursuant to adetermina-
tion made by the Secretary of State under section 306(a)(1) and section
307(b)(1), are delegated to the Secretary of Commerce.
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(c) Coordination Among Agencies. The Secretaries designated in this section
shall exercise al functions delegated to them by this section in consultation
with the Secretary of State, the Secretary of Defense, the Secretary of the
Treasury, the Secretary of Commerce, the Director of the Arms Control and
Disarmament Agency, and other departments and agencies as appropriate,
utilizing the appropriate interagency groups prior to any determination to exer-
cise the prohibition authority delegated hereby.

Sec. 2. Missile Proliferation Sanctions.

(&) Arms Export Control Act. The authority and duties vested in me by
sections 72-73 of the AECA (22 U.S.C. 2797a-2797b) are delegated to the
Secretary of State, except that:

(1) The authority and duties vested in me by section 72(a)(1) to make
determinations with respect to violations by United States persons of the EAA
are delegated to the Secretary of Commerce.

(2) The authority and duties vested in me to deny certain United States
Government contracts as provided in sections 73(a)(2)(A) (i) and 73(a)(2)(B)(i),
pursuant to a determination made by the Secretary of State under section
73(a)(1), as well as the authority and duties vested in me to make the findings
provided in sections 72(c), 73(f), and 73(g)(1), are delegated to the Secretary
of Defense. The Secretary of State shall issue, transmit to the Congress, and
notify the Secretary of the Treasury of, as appropriate, any waivers based upon
findings made pursuant to sections 72(c) and 73(f).

(3) The authority and duties vested in me to prohibit certain imports as
provided in section 73(a)(2)(C), pursuant to a determination made by the
Secretary of State under that section, and the obligation to implement the
exceptions provided in section 73(g), are delegated to the Secretary of the
Treasury.

(b) Export Administration Act. The authority and duties vested in me by
section 11B of the EAA (50 U.S.C. App. 2410b) are delegated to the Secretary
of Commerce, except that:

(2) Theauthority and duties vested in me by sections 11B(a)(1)(A) (insofar
as such section authorizes determinations with respect to violations by United
States persons of the AECA), 11B(b)(1) (insofar as such section authorizes
determinations regarding activities by foreign persons), and 11B(b)(5) are
delegated to the Secretary of State.

(2) The authority and duties vested in me to make the findings provided
in sections 11B(a)(3), 11B(b)(6), and 11B(b)(7)(A) are delegated to the Secre-
tary of Defense. The Secretary of Commerce shall issue, transmit to the Con-
gress, and notify the Secretary of the Treasury of, as appropriate, waivers based
upon findings made pursuant to section 11B(a)(3). The Secretary of State shall
issue, transmit to the Congress, and notify the Secretary of the Treasury of,
asappropriate, waivers based upon findings made pursuant to section 11B(b)(6).

(3) The authority and duties vested in me to prohibit certain imports as
provided in section 11B(b)(1), pursuant to a determination by the Secretary of
State under that section, and the obligation toimplement the exceptions provided
in section 11B(b)(7), are delegated to the Secretary of the Treasury.

(c) Reporting Requirements. The authority and duties vested in me to make
certain reports to the Congress as provided in section 1097 of the National
Defense Authorization Act for Fiscal Years 1992 and 1993 and section 1364
of the National Defense Authorization Act for Fiscal Year 1993 are delegated
to the Secretary of State.

(d) Coordination Among Agencies. The Secretaries designated in this section
shall exercise al functions delegated to them by this section in consultation
with the Secretary of State, the Secretary of Defense, the Secretary of the
Treasury, the Secretary of Commerce, the Director of the Arms Control and
Disarmament Agency, and other departments and agencies as appropriate,
utilizing the appropriate interagency groups prior to any determination to exer-
cise prohibition authority delegated hereby.

Sec. 3. Arms Control in the Middle East. The certification and reporting
functions vested in me by sections 403 and 404 of the Foreign Relations
Authorization Act, Fiscal Years 1992 and 1993, are delegated to the Secretary
of State. The Secretary of State shall exercise these functions in consultation
with the Secretary of Defense and other agencies as appropriate.

Sec. 4. China and Weapons Praliferation. The reporting functions regarding
China and weapons proliferation vested in me by sections 303(a)(2) and 324
of the Foreign Relations Authorization Act, Fiscal Years 1992 and 1993, are
delegated to the Secretary of State. The Secretary of State shall exercise these
functions in consultation with the Secretary of Defense and other agencies
as appropriate.

Sec. 5. Arrow Tactical Anti-Missile Program. The authority and duties vested
in me to make certain certifications as provided by section 241(b)(3)(C) of
the National Defense Authorization Act for Fiscal Years 1992 and 1993 are
delegated to the Secretary of State.

Sec. 6. Delegations. The functions delegated herein may be redelegated as
appropriate. Regulations necessary to carry out the functions delegated herein
may be issued as appropriate.

Sec. 7. Priority. This order supersedes the Memorandum of the President,
‘“Delegation of Authority Regarding Missile Technology Proliferation,” June
25, 1991. To the extent that this order is inconsistent with any provisions of
any prior Executive order or Presidential memorandum, this order shall control.

William J. Clinton
THE WHITE HOUSE
June 11, 1993

PART I1.4. TERMINATION OF EMERGENCY AUTHORITY FOR
CERTAIN EXPORT CONTROLS

Executive Order 12867

By the authority vested in me as President by the Constitution and the laws
of the United States of America, including section 203 of the International
Emergency Economic Powers Act (50 U.S.C. 1702) (“‘the IEEPA”), the Na-
tional Emergencies Act (50 U.S.C. 1601 et seq.), the Export Administration
Act of 1979, as amended (50 U.S.C. App. 2401 et seq.) (“‘the Act”), and
section 301 of title 3 of the United States Code, it is hereby ordered asfollows:

Section 1. In view of the extension of the Act by Public Law 103-10 (March
27,1993), Executive Order No. 12730 of September 30, 1990, which continued
the effect of export control regulations under the |[EEPA, is revoked, and the
declaration of economic emergency is rescinded, as provided in this order.

Sec. 2. The revocation of Executive Order No. 12730 shall not affect any
violation of any rules, regulations, orders, licenses, and other forms of adminis-
trative action under that Order that occurred during the period the order was
in effect. All rules and regulations issued or continued in effect under the
authority of the | EEPA and Executive Order No. 12735, including those codified
at 15 CFR Sections 768-799 (1993), and all orders, regulations, licenses, and
other forms of administrative action issued, taken, or continued in effect pursu-
ant thereto, shall remainin full force and effect, asif issued, taken, or continued
in effect pursuant to and as authorized by the Act or by other appropriate
authority until amended or revoked by the proper authority. Nothingin thisorder
shall affect the continued applicability of the provision for the administration of
the Act and delegations of authority set forth in Executive Order No. 12002
of July 7, 1977, Executive Order No. 12214 of May 2, 1980, and Executive
Order No. 12735 of November 16, 1990.

Sec. 3. All rules, regulations, orders, licenses, and other forms of administra-
tive action issued, taken, or continued in effect pursuant to the authority of
the IEEPA and Executive Order No. 12730 relating to the administration of
Section 38(e) of the Arms Export Control Act (22 U.S.C. 2778(e)) shall remain
in full force and effect until amended or revoked under proper authority.

Sec. 4. This order shall take effect immediately.

William J. Clinton
THE WHITE HOUSE
September 30, 1993

PART I1.5. CONTINUATION OF EXPORT CONTROL
REGULATIONS

Executive Order 12924

By the authority vested in me as President by the Constitution and the laws
of the United States of America, including but not limited to section 203 of
the International Emergency Economic PowersAct (*'Act””) (50 U.S.C. 1702),
I, WILLIAM J. CLINTON, President of the United States of America, find
that the unrestricted access of foreign parties to U.S. goods, technology, and
technical data and the existence of certain boycott practices of foreign nations,
in light of the expiration of the Export Administration Act of 1979, as amended
(50 U.S.C. App. 2401 et seq.), congtitute an unusual and extraordinary threat
to the national security, foreign policy, and economy of the United States and
hereby declare a national emergency with respect to that threat.

Accordingly, in order (8) to exercise the necessary vigilance over exports
and activities affecting the national security of the United States; (b) to further
significantly the foreign policy of the United States, including its policy with
respect to cooperation by U.S. persons with certain foreign boycott activities,
and to fulfill its international responsibilities; and (c) to protect the domestic
economy from the excessive drain of scarce materials and reduce the serious
economic impact of foreign demand, it is hereby ordered as follows:

Section 1. To the extent permitted by law, the provisions of the Export
Administration Act of 1979, as amended, and the provisions for administration
of the Export Administration Act of 1979, as amended, shall be carried out
under thisorder so asto continueinfull force and effect and amend, as necessary,
the export control system heretofore maintained by the Export Administration
regulations issued under the Export Administration Act of 1979, as amended.
The delegations of authority set forth in Executive Order No. 12002 of July
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7, 1977, as amended by Executive Order No. 12755 of March 12, 1991;
Executive Order No. 12214 of May 2, 1980; Executive Order No. 12735 of
November 16, 1990; and Executive Order No. 12851 of June 11, 1993, shall
be incorporated in this order and shall apply to the exercise of authorities under
this order.

Sec. 2. All rulesand regulationsissued or continued in effect by the Secretary
of Commerce under the authority of the Export Administration Act of 1979,
as amended, including those published in Title 15, Subtitle B, Chapter VII,
Subchapter C, of the Code of Federal Regulations, Parts 768 through 799, and
all orders, regulations, licenses, and other forms of administrative action issued,
taken, or continued in effect pursuant thereto, shall, until anended or revoked
by the Secretary of Commerce, remain in full force and effect as if issued or
taken pursuant to this order, except that the provisions of sections 203(b)(2)
and 206 of the Act (50 U.S.C. 1702(b)(2) and 1705) shall control over any
inconsistent provisions in the regulations. Nothing in this section shall affect
the continued applicability of administrative sanctions provided for by the
regulations described above.

Sec. 3. Provisions for administration of section 38(e) of the Arms Export
Control Act (22 U.S.C. 2778(€)) may be made and shall continue in full force
and effect until amended or revoked under the authority of section 203 of the
Act (50 U.S.C. 1702). To the extent permitted by law, this order aso shall
constitute authority for the issuance and continuation in full force and effect
of al rules and regulations by the President or his delegate, and all orders,
licenses, and other forms of administrative actions issued, taken, or continued
in effect pursuant thereto, relating to the administration of section 38(e).

Sec. 4. Executive Order No. 12923 of June 30, 1994, is revoked, and that
declaration of emergency is rescinded. The revocation of Executive Order No.
12923 shall not affect any violation of any rules, regulations, orders, licenses,
and other forms of administrative action under that order that occurred during
the period the order was in effect.

Sec. 5. This order shall be effective as of midnight between August 20,
1994, and August 21, 1994, and shall remain in effect until terminated.

William J. Clinton
THE WHITE HOUSE
August 19, 1994

PART 11.6. PRESIDENTIAL NOTICE OF AUGUST 15, 1995.
CONTINUATION OF EMERGENCY REGARDING EXPORT
CONTROL REGULATIONS

On August 19, 1995, consistent with the authority provided me under the
International Emergency Economic Powers Act (50 U.S.C. 1701 et seq.), |
issued Executive Order No. 12924. Inthat order, | declared anationa emergency
with respect to the unusual and extraordinary threat to the national security,
foreign policy, and economy of the United States in light of the expiration of
the Export Administration Act of 1979, as amended (50 U.S.C. 2401 et seq.).
Because the Export Administration Act has not been renewed by the Congress,
the national emergency declared on August 19, 1994, must continue in effect
beyond August 19, 1995. Therefore, in accordance with section 202(d) of the
National Emergencies Act (50 U.S.C. 1622(d)), | am continuing the national
emergency declared in Executive Order No. 12924.

This notice shall be published in the Federal Register and transmitted to
the Congress.

William J. Clinton
THE WHITE HOUSE
August 15, 1995

PART I1.7. PROLIFERATION OF WEAPONS OF MASS
DESTRUCTION

Executive Order 12938

By the authority vested in me as President by the Constitution and the laws of
the United States of America, including the International Emergency Economic
PowersAct (50 U.S.C. 1701 et seq.), the National EmergenciesAct (50 U.S.C.
1601 et seq.), the Arms Export Control Act, as amended (22 U.S.C. 2751 et
seq.), Executive Orders Nos. 12851 and 12924, and section 301 of title 3,
United States Code,

I, William J. Clinton, President of the United States of America, find that
the proliferation of nuclear, biological, and chemical weapons (*‘weapons of
mass destruction”) and of the means of delivering such weapons, constitutes
an unusua and extraordinary threat to the national security, foreign policy, and
economy of the United States, and hereby declare a national emergency to
deal with that threat.

Accordingly, | hereby order:

Section 1. International Negotiations. It is the policy of the United States
tolead and seek multilaterally coordinated effortswith other countriesto control
the proliferation of weapons of mass destruction and the means of delivering
such weapons. Accordingly, the Secretary of State shall cooperate in and lead
multilateral efforts to stop the proliferation of weapons of mass destruction
and their means of delivery.

Sec. 2. Imposition of Contrals. As provided herein, the Secretary of State
and the Secretary of Commerce shall use their respective authorities, including
theArmsExport Control Act and the International Emergency Economic Powers
Act, to control any exports, to the extent they are not aready controlled by
the Department of Energy and the Nuclear Regulatory Commission, that either
Secretary determines would assist a country in acquiring the capability to
develop, produce, stockpile, deliver, or use weapons of mass destruction or
their means of delivery. The Secretary of State shall pursue early negotiations
with foreign governments to adopt effective measures comparable to those
imposed under this order.

Sec. 3. Department of Commerce Controls.

(a) The Secretary of Commerce shall prohibit the export of any goods,
technology, or services subject to the Secretary’s export jurisdiction that the
Secretary of Commerce determines, in consultation with the Secretary of State,
the Secretary of Defense, and other appropriate officials, would assist aforeign
country in acquiring the capability to develop, produce, stockpile, deliver, or
use weapons of mass destruction or their means of delivery. The Secretary of
State shall pursue early negotiationswith foreign governmentsto adopt effective
measures comparable to those imposed under this section.

(b) Subsection (a) of this section will not apply to exports relating to a
particular category of weapons of mass destruction (i.e., nuclear, chemical, or
biological weapons) if their destination is a country with whose government
the United States has entered into a bilateral or multilateral arrangement for
the control of that category of weapons of mass destruction-related goods
(including delivery systems) and technology, or maintains domestic export
controls comparable to controls that are imposed by the United States with
respect to that category of goods and technology, or that are otherwise deemed
adequate by the Secretary of State.

(c) The Secretary of Commerce shall require validated licenses to implement
this order and shall coordinate any license applications with the Secretary of
State and the Secretary of Defense.

(d) The Secretary of Commerce, in consultation with the Secretary of State,
shall take such actions, including the promulgation of rules, regulations, and
amendments thereto, as may be necessary to continue to regulate the activities
of United States persons in order to prevent their participation in activities that
could contribute to the proliferation of weapons of mass destruction or their
means of delivery, as provided in the Export Administration Regulations, set
forthin Title 15, Chapter V11, Subchapter C, of the Code of Federal Regulations,
Parts 768 to 799 inclusive.

Sec. 4. Sanctions Against Foreign Persons.

(&) In addition to the sanctions imposed on foreign persons as provided in
the National Defense Authorization Act for Fiscal Year 1991 and the Chemical
and Biological Weapons Control and Warfare Elimination Act of 1991, sanctions
also shall beimposed on aforeign person with respect to chemical and biological
weapons proliferation if the Secretary of State determines that the foreign
person on or after the effective date of this order or its predecessor, Executive
Order No. 12735 of November 16, 1990, knowingly and materially contributed
to the efforts of any foreign country, project, or entity to use, develop, produce,
stockpile, or otherwise acquire chemical or biological weapons.

(b) No department or agency of the United States Government may procure,
or enter into any contract for the procurement of, any goods or services from
any foreign person described in subsection () of this section. The Secretary
of the Treasury shall prohibit the importation into the United States of products
produced by that foreign person.

(c) Sanctions pursuant to this section may be terminated or not imposed
against foreign personsiif the Secretary of State determinesthat thereisreliable
evidence that the foreign person concerned has ceased all activities referred
to in subsection (a).

(d) The Secretary of State and the Secretary of the Treasury may provide
appropriate exemptionsfor procurement contracts necessary to meet U.S. opera-
tiona military requirements or requirements under defense production
agreements, sole source suppliers, spare parts, components, routine servicing
and maintenance of products, and medical and humanitarian items. They may
provide exemptions for contracts in existence on the date of this order under
appropriate circumstances.

Sec. 5. Sanctions Against Foreign Countries.

(a) In addition to the sanctions imposed on foreign countries as provided in
the Chemical and Biological Weapons Control and Warfare Elimination Act
of 1991, sanctions also shall be imposed on a foreign country as specified in
subsection (b) of this section, if the Secretary of State determines that the
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foreign country has, on or after the effective date of thisorder or its predecessor,
Executive Order No. 12735 of November 16, 1990, (1) used chemical or
biological weapons in violation of international law; (2) made substantial
preparations to use chemical or biological weaponsin violation of international
law; or (3) developed, produced, stockpiled, or otherwise acquired chemical
or biological weapons in violation of international law.

(b) The following sanctions shall be imposed on any foreign country identi-
fied in subsection (a)(1) of this section unlessthe Secretary of State determines,
on grounds of significant foreign policy or national security, that any individual
sanction should not be applied. The sanctions specified in this section may be
made applicable to the countries identified in subsections (a)(2) or (a)(3) when
the Secretary of State determines that such action will further the objectives
of this order pertaining to proliferation. The sanctions specified in subsection
(b)(2) below shall be imposed with the concurrence of the Secretary of the
Treasury.

(1) Foreign Assistance. No assistance shall be provided to that country
under the Foreign Assistance Act of 1961, or any successor act, or the Arms
Export Control Act, other than assistance that is intended to benefit the people
of that country directly and that is not channel ed through governmental agencies
or entities of that country.

(2) Multilateral Development Bank Assistance. The United States shall
oppose any loan or financia or technical assistance to that country by interna-
tional financia institutions in accordance with section 701 of the International
Financial Institutions Act (22 U.S.C. 262d).

(3) Denial of Credit or Other Financial Assistance. The United States
shall deny to that country any credit or financial assistance by any department,
agency, or instrumentality of the United States Government.

(4) Prohibition of Arms Sales. The United States Government shall not,
under the Arms Export Control Act, sell to that country any defense articles
or defense services or issue any license for the export of items on the United
States Munitions List.

(5) Exports of National Security-Sensitive Goods and Technology. No
exports shall be permitted of any goods or technologies controlled for national
security reasons under the Export Administration Regulations.

(6) Further Export Restrictions. The Secretary of Commerce shall prohibit
or otherwise substantially restrict exports to that country of goods, technology,
and services (excluding agricultural commaodities and products otherwise sub-
ject to control).

(7) Import Restrictions. Restrictions shall be imposed on the importation
into the United States of articles (that may include petroleum or any petroleum
product) that are the growth, product, or manufacture of that country.

(8) Landing Rights. At the earliest practicable date, the Secretary of State
shall terminate, in @ manner consistent with international law, the authority of
any air carrier that is controlled in fact by the government of that country to
engage in air transportation (as defined in section 101(10) of the Federal
Aviation Act of 1958 (49 U.S.C. App. 1301(10)).

Sec. 6. Duration. Any sanctions imposed pursuant to sections 4 or 5 of this
order shall remain in force until the Secretary of State determines that lifting
any sanction isin the foreign policy or national security interests of the United
States or, as to sanctions under section 4 of this order, until the Secretary has
made the determination under section 4(c).

Sec. 7. Implementation. The Secretary of State, the Secretary of the Treasury,
and the Secretary of Commerce are hereby authorized and directed to take
such actions, including the promulgation of rules and regulations, as may be
necessary to carry out the purposes of this order. These actions, and in particular
those in sections 4 and 5 of this order, shall be made in consultation with the
Secretary of Defense and, as appropriate, other agency heads and shall be
implemented in accordance with procedures established pursuant to Executive
Order No. 12851. The Secretary concerned may redelegate any of these func-
tions to other officers in agencies of the Federa Government. All heads of
departments and agencies of the United States Government are directed to take
all appropriate measures within their authority to carry out the provisions of
this order, including the suspension or termination of licenses or other authori-
zations.

Sec. 8. Preservation of Authorities. Nothing in this order isintended to affect
the continued effectiveness of any rules, regulations, orders, licenses, or other
forms of administrative action issued, taken, or continued in effect heretofore
or hereafter under the authority of the International Economic Emergency
Powers Act, the Export Administration Act, the Arms Export Control Act, the
Nuclear Non-proliferation Act, Executive Order No. 12730 of September 30,
1990, Executive Order No. 12735 of November 16, 1990, Executive Order
No. 12924 of August 18, 1994, and Executive Order No. 12930 of September
29, 1994.

Sec. 9. Judicial Review. This order is not intended to create, nor does it
create, any right or benefit, substantive or procedural, enforceable at law by
a party against the United States, its agencies, officers, or any other person.

Sec. 10. Revocation of Executive Orders Nos. 12735 and 12930. Executive
Order No. 12735 of November 16, 1990, and Executive Order No. 12930 of
September 29, 1994, are hereby revoked.

Sec. 11. Effective Date. This order is effective immediately.

This order shall be transmitted to the Congress and published in the Fed-
eral Register.

William J. Clinton
THE WHITE HOUSE
November 14, 1994

PART 11.8. ADMINISTRATION OF EXPORT CONTROLS

Executive Order 12981

By the authority vested in me as President by the Constitution and the laws
of the United States of America, including but not limited to the International
Emergency Economic Powers Act (50 U.S.C. 1701 et seq.) (“the Act”), and
inorder to take additional stepswith respect to the national emergency described
and declared in Executive Order No. 12924 of August 19, 1994, and continued
onAugust 15, 1995, |, WILLIAM J. CLINTON, President of the United States
of America, find that it is necessary for the procedures set forth below to
apply to export license applications submitted under the Act and the Export
Administration Regulations (15 C.F.R. Part 730 et seq.) (“‘the Regulations”)
or under any renewal of, or successor to, the Export Administration Act of
1979, as amended (50 U.S.C. App. 2401 et seq.) (“‘the Export Administration
Act”), and the Regulations. Accordingly, it is hereby ordered as follows:

Section 1. License Review. To the extent permitted by law and consistent
with Executive Order No. 12924 of August 19, 1994, the power, authority,
and discretion conferred upon the Secretary of Commerce (*‘the Secretary’)
under the Export Administration Act to require, review, and make final determi-
nations with regard to export licenses, documentation, and other forms of
information submitted to the Department of Commerce pursuant to the Act
and the Regulations or under any renewal of, or successor to, the Export
Administration Act and the Regulations, with the power of successive redelega-
tion, shall continue. The Departments of State, Defense, and Energy, and the
Arms Control and Disarmament Agency each shall have the authority to review
any export license application submitted to the Department of Commerce
pursuant to the Act and the Regulations or under any renewal of, or successor
to, the Export Administration Act and the Regulations. The Secretary may refer
license applicationsto other United States Government departments or agencies
for review as appropriate. In the event that a department or agency determines
that certain types of applications need not be referred to it, such department
or agency shall notify the Department of Commerce as to the specific types
of such applicationsthat it does not wish to review. All departments or agencies
shall promptly respond, on a case-by-case basis, to requests from other depart-
ments or agenciesfor historical information relating to past license applications.

Sec. 2. Determinations.

(a) All license applications submitted under the Act and the Regulations or
any renewal of, or successor to, the Export Administration Act and the Regula-
tions, shall be resolved or referred to the President no later than 90 calendar
days after registration of the completed license application.

(b) Thefollowing actionsrelated to processing alicense application submitted
under the Act and the Regulations or any renewal of, or successor to, the Export
Administration Act and the Regulations shall not be counted in calculating the
time periods prescribed in this order:

(1) Agreement of the Applicant. Delays upon which the Secretary and the
applicant mutually agree.

(2) Prelicense Checks. Prelicense checks through government channels
that may be required to establish the identity and reliability of the recipient
of items controlled under the Act and the Regulations or any renewal of, or
successor to, the Export Administration Act and the Regul ations, provided that:

(A) the need for such prelicense check is established by the Secretary,
or by another department or agency if the request for prelicense check is made
by such department or agency;

(B) the Secretary requests the prelicense check within 5 days of the
determination that it is necessary; and

(C) the Secretary completes the analysis of the result of the prelicense
check within 5 days. (3) Requests for Government-To-Gover nment Assur-
ances. Reguests for government-to-government assurances of suitable end-use
of items approved for export under the Act and the Regulations or any renewal
of, or successor to, the Export Administration Act and the Regulations, when
failure to obtain such assurances would result in rejection of the application,
provided that:

(A) the request for such assurances is sent to the Secretary of State
within 5 days of the determination that the assurances are required;

(B) the Secretary of Stateinitiatestherequest of the relevant government
within 10 days thereafter; and
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(C) the license is issued within 5 days of the Secretary’s receipt of the
requested assurances. Whenever such prelicense checks and assurances are not
requested within the time periods set forth above, they must be accomplished
within the time periods established by this section.

(4) Multilateral Reviews. Multilateral review of a license application as
provided for under the Act and the Regulations or any renewal of, or successor
to, the Export Administration Act and the Regulations, as long as multilateral
review is required by the relevant multilateral regime.

(5) Consultations. Consultation with other governments, if such consulta-
tion is provided for by a relevant multilateral regime or bilateral arrangement
as a precondition for approving a license.

Sec. 3. Initial Processing. Within 9 days of registration of any license
application, the Secretary shall, as appropriate:

(a) request additional information from the applicant. The time required for
the applicant to supply the additional information shall not be counted in
calculating thetime periodsprescribed inthissection.  (b) refer the application
and pertinent information to agencies or departments as stipulated in section
1 of this order, and forward to the agencies any relevant information submitted
by the applicant that could not be reduced to electronic form.

(c) assure that the stated classification on the application is correct; return
the application if alicense is not required; and, if referral to other departments
or agencies is not required, grant the application or notify the applicant of the
Secretary’s intention to deny the application.

Sec. 4. Department or Agency Review.

(a) Each reviewing department or agency shall specify to the Secretary,
within 10 days of receipt of a referral as specified in subsection 3(b), any
information not in the application that would be required to make a determina-
tion, and the Secretary shall promptly request such information from the appli-
cant. If, after receipt of the information so specified or other new information,
areviewing department or agency concludes that additional information would
be required to make a determination, it shall promptly specify that additional
information to the Secretary, and the Secretary shall promptly request such
information from the applicant. The time that may elapse between the date the
information is requested by the reviewing department or agency and the date
theinformation is received by the reviewing department or agency shall not be
counted in cal culating thetime periods prescribed inthisorder. Suchinformation
specified by reviewing departments or agenciesisin addition to any information
that may be requested by the Department of Commerce on its own initiative
during the first 9 days after registration of an application.

(b) Within 30 days of receipt of a referral and all reguired information, a
department or agency shall provide the Secretary with arecommendation either
toapproveor deny thelicense application. Asappropriate, such recommendation
may be with the benefit of consultation and discussions in interagency groups
established to provide expertise and coordinate interagency consultation. A
recommendation that the Secretary deny a license shall include a statement of
the reasons for such recommendation that are consistent with the provisions
of the Act and the Regulations or any renewal of, or successor to, the Export
Administration Act and the Regulations and shall cite both the statutory and
the regulatory bases for the recommendation to deny. A department or agency
that fails to provide a recommendation within 30 days with a statement of
reasons and the statutory and regulatory bases shall be deemed to have no
objection to the decision of the Secretary.

Sec. 5. Interagency Dispute Resolution.

(a) Committees.

(1)(A) Export Administration Review Board. The Export Administration
Review Board (“‘the Board™"), which was established by Executive Order No.
11533 of June 4, 1970, and continued in Executive Order No. 12002 of July
7,1977, ishereby continued. The Board shall have asits members, the Secretary,
who shall be Chair of the Board, the Secretary of State, the Secretary of
Defense, the Secretary of Energy, and the Director of the Arms Control and
Disarmament Agency. The Chairman of the Joint Chiefs of Staff and the
Director of Central Intelligence shall be nonvoting members of the Board. No
alternate Board members shall be designated, but the acting head or deputy
head of any member department or agency may serve in lieu of the head of
the concerned department or agency. The Board may invite the heads of other
United States Government departments or agencies, other than the departments
or agencies represented by the Board members, to participate in the activities
of the Board when matters of interest to such departments or agencies are
under consideration.

(B) The Secretary may, from time to time, refer to the Board such
particular export license matters, involving questions of national security or
other major policy issues, as the Secretary shall select. The Secretary shall
also refer to the Board any other such export license matter, upon the request
of any other member of the Board or the head of any other United States
Government department or agency having any interest in such matter. The
Board shall consider the matters so referred to it, giving due consideration to

the foreign policy of the United States, the national security, the domestic
economy, and concerns about the proliferation of armaments, weapons of mass
destruction, missile delivery systems, and advanced conventional weapons and
shall make recommendations thereon to the Secretary.

(2) Advisory Committee on Export Policy. An Advisory Committee on
Export Policy (*ACEP”) is established and shall have as its members the
Assistant Secretary of Commerce for Export Administration, who shall be
Chair of the ACEP, and Assistant Secretary- level representatives of the Depart-
ments of State, Defense, and Energy, and the Arms Control and Disarmament
Agency. Appropriate representatives of the Joint Chiefs of Staff and of the
Nonproliferation Center of the Central Intelligence Agency shall be nonvoting
members of the ACEP. Representatives of the departments or agencies shall
be the appropriate Assistant Secretary or equivalent (or appropriate acting
Assistant Secretary or equivalent inlieu of theAssistant Secretary or equivalent)
of the concerned department or agency, or appropriate Deputy Assistant Secre-
tary or equivalent (or the appropriate acting Deputy Assistant Secretary or
equivalent in lieu of the Deputy Assistant Secretary or equivalent) of the
concerned department or agency. Regardless of the department or agency
representative’s rank, such representative shall speak and vote at the ACEP on
behalf of the appropriate Assistant Secretary or equivalent of such department
or agency. The ACEP may invite Assistant Secretary-level representatives
of other United States Government departments or agencies, other than the
departments and agencies represented by the ACEP members, to participate
in the activities of the ACEP when matters of interest to such departments or
agencies are under consideration.

(3)(A) Operating Committee. An Operating Committee (“OC") of the
ACEP is established. The Secretary shall appoint its Chair, who shall aso
serve as Executive Secretary of theACEP. Itsother membersshall berepresenta-
tives of appropriate agencies in the Departments of Commerce, State, Defense,
and Energy, and the Arms Control and Disarmament Agency. The appropriate
representatives of the Joint Chiefs of Staff and the Nonproliferation Center of
the Central Intelligence Agency shall be nonvoting members of the OC. The
OC may invite representatives of other United States Government departments
or agencies, other than the departments and agencies represented by the OC
members, to participate in the activities of the OC when matters of interest to
such departments or agencies are under consideration.

(B) The OC shall review all license applications on which the reviewing
departments and agencies are not in agreement. The Chair of the OC shall
consider the recommendations of the reviewing departments and agencies and
inform them of his or her decision on any such matters within 14 days after the
deadline for receiving department and agency recommendations. As described
below, any reviewing department or agency may appea the decision of the
Chair of the OC to the Chair of the ACEP. In the absence of atimely appeal,
the Chair’s decision will be final.

(b) Resolution Procedures.

(2) If any department or agency disagrees with alicensing determination
of the Department of Commerce made through the OC, it may appeal the
matter to the ACEP for resolution. A department or agency must appeal a
matter within 5 days of such a decision. Appeals must be in writing from an
official appointed by the President by and with the advice and consent of the
Senate, or an officer properly acting in such capacity, and must cite both the
statutory and the regulatory bases for the appeal. The ACEP shall review all
departments’ and agencies' information and recommendations, and the Chair
of the ACEP shdl inform the reviewing departments and agencies of the
majority vote decision of the ACEP within 11 days from the date of receiving
notice of the appeal. Within 5 days of the majority vote decision, any dissenting
department or agency may appesal the decision by submitting a letter from the
head of the department or agency to the Secretary in his or her capacity as
the Chair of the Board. Such letter shall cite both the statutory and the regulatory
bases for the appeal. Within the same period of time, the Secretary may call
ameeting on his or her own initiative to consider a license application. In the
absence of atimely appeal, the majority vote decision of theACEP shall befinal.

(2) The Board shall review al departments and agencies information
and recommendations, and such other export control matters as may be appro-
priate. The Secretary shall inform the reviewing departments and agencies of
the mgjority vote of the Board within 11 days from the date of receiving notice
of appeal. Within 5 days of the decision, any department or agency dissenting
from the majority vote decision of the Board may appea the decision by
submitting a letter from the head of the dissenting department or agency to
the President. In the absence of a timely appeal, the majority vote decision of
the Board shall be final.

Sec. 6. The license review process in this order shall take effect beginning
with those license applications registered by the Secretary 60 days after the
date of this order and shall continue in effect to the extent not inconsistent
with any renewal of the Export Administration Act, or with any successor to
that Act.
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Sec. 7. Judicial Review. This order is intended only to improve the internal
management of the executive branch and is not intended to, and does not,
create any rights to administrative or judicia review, or any other right or
benefit or trust responsibility, substantive or procedural, enforceable by a party
against the United States, itsagenciesor instrumentalities, itsofficersor employ-
ees, or any other person.

William J. Clinton
THE WHITE HOUSE
December 5, 1995

PART IIl. OTHER STATUTORY PROVISIONS RELEVANT TO THE
EXPORT ADMINISTRATION REGULATIONS

PART I11.1. NUCLEAR NON-PROLIFERATION ACT OF 1978

Note: Section 309(c) of the Nuclear Non-Proliferation Act of 1978, Pub. L.

95-242, March 10, 1978, 92 Stat. 141, codified at 42 U.SC. §2139a, sets

forth the Commerce Department’s responsibility for controlling the export

of dual-use items of significance for nuclear explosive purposes. The Nuclear

Non-ProliferationAct of 1978 isprincipally codified at 22 U.S.C. 83201 et seq.
Sec. 309 Component and Other Parts of Facilities

* ok ok Kk K

(c) The President, within not more than one hundred and twenty days after
the date of enactment of thisAct, shall publish procedures regarding the control
by the Department of Commerce over all export items, other than those licensed
by the [Nuclear Regulatory] Commission, which could be, if used for purposes
other than those for which the export is intended, of significance for nuclear
explosive purposes. Among other things, these procedures shall provide for
prior consultations, as required, by the Department of Commerce with the
Department of State, the Arms Control and Disarmament Agency, the Commis-
sion, the Department of Energy, and the Department of Defense.

* *x % % %

PART I111.2. “CRUDE OIL"” STATUTES
PART Ill.2.a. ENERGY POLICY AND CONSERVATION ACT

Note: Section 103 of The Energy Policy and Conservation Act, Pub L. 94-
163, Decerrber 22, 1975, 89 Sat. 877, is codified at 42 U.SC. 6212.
Sec. 103 Domestic Use of Energy Supplies and Related Materials and
Equipment
(a) Export Restrictions—The President may, by rule, under such terms and
conditions as he determines to be appropriate and necessary to carry out the
purposes of this chapter, restrict exports of—
(2) coal, petroleum products, natural gas, or petrochemical feedstocks, and
(2) supplies of materials or equipment which he determines to be necessary
(A) to maintain or further exploration, production, refining, or transportation
of energy supplies, or (B) for the construction or maintenance of energy facilities
within the United States.

(b) Exemptions

(1) The President shall exercise the authority provided for in subsection (a)
of this section to promulgate a rule prohibiting the export of crude oil and
natural gas produced in the United States, except that the President may,
pursuant to paragraph (2), exempt from such prohibition such crude oil or
natural gas exports which he determines to be consistent with the national
interest and the purposes of this chapter.

(2) Exemptions from any rule prohibiting crude oil or natural gas exports
shall be included in such rule or provided for in an amendment thereto and
may be based on the purpose for export, class of seller or purchaser, country
of destination, or any other reasonable classification or basis as the President
determines to be appropriate and consistent with the national interest and the
purposes of this chapter.

(c) Implementing Restrictions—In order to implement any rule promulgated
under subsection (a) of this section, the President may request and, if so, the
Secretary of Commerce shall, pursuant to the procedures established by the
Export Administration Act of 1979 (but without regard to the phrase ““and to
reduce the serious inflationary impact of foreign demand” in section 3(2)(C)
of such Act), impose such restrictions as specified in any rule under subsection
(a) of this section on exports of coal, petroleum products, natural gas, or
petrochemical feedstocks, and such supplies of materials and equipment.

(d) Restrictions and National Interest—Any finding by the President pursuant
to subsection (a) or (b) of this section and any action taken by the Secretary
of Commerce pursuant thereto shall take into account the national interest as
related to the need to leave uninterrupted or unimpaired—

(1) exchangesin similar quantity for convenience or increased efficiency of
transportation with persons or the government of a foreign state,

(2) temporary exports for convenience or increased efficiency of transporta-
tion across parts of an adjacent foreign state which exports reenter the United
States, and

(3) the historical trading relations of the United States with Canada and
Mexico.

(e) Waiver of Notice and Comment Period

(1) The provisions of subchapter Il of chapter 5 of title 5 shall apply with
respect to the promulgation of any rule pursuant to this section, except that
the President may waive the requirement pertaining to the notice of proposed
rulemaking or period for comment only if he finds that compliance with such
requirements may seriously impair his ability to impose effective and timely
prohibitions on exports.  (2) In the event such notice and comment period
are waived with respect to a rule promulgated under this section, the President
shall afford interested persons an opportunity to comment on any such rule at
the earliest practicable date thereafter.

(3) If the President determines to request the Secretary of Commerce to
impose specified restrictions as provided for in subsection (c) of this section,
the enforcement and penalty provisions of the Export Administration Act of
1979 shall apply, in lieu of this chapter, to any violation of such restrictions.

(f) Quarterly Reportsto Congress—The President shall submit quarterly reports
to the Congress concerning the administration of this section and any findings
made pursuant to subsection (a) or (b) of this section.

PART 111.2.b. EXPORTS OF ALASKA NORTH SLOPE OIL

Note: Section 201 of the Alaska Power Administration Asset Sale and Termina-

tion Act, Pub. L. 104-58, November 28, 1995, 109 Stat. 557, to be codified

at30U.S.C. §185(s), providesauthority for exportsof Alaskan North Sopeoil.
Section 201 Exports of Alaska North Slope Oil
Section 28 of theMineral LeasingAct (30 U.S.C. §185) isamended by amending
subsection () to read as follows:
"EXPORTS OF ALASKAN NORTH SLOPE OIL
" (9)(1) Subject to paragraphs (2) through (6) of this subsection and notwith-
standing any other provision of thisAct or any other provision of laws (including
any regulation) applicable to the export of oil transported by pipeline over
right-of-way granted pursuant to section 203 of the Trans-Alaska Pipeline
Authorization Act (43 U.S.C. 1652), such oil may be exported unless the
President finds that exportation of this ail is not in the national interest. The
President shall make his national interest determination within five months of
the date of enactment of this subsection. In evaluating whether exports of this
oil are in the national interest, the President shall at a minimum consider—

(A) whether exports of this oil would diminish the total quantity or quality
of petroleum available to the United States;

(B) theresults of an appropriate environmental review, including consider-
ation of appropriate measuresto mitigate any potential adverse effectsof exports
of this oil on the environment, which shall be completed within four months
of the date of the enactment of this subsection; and

(C) whether exports of this il are likely to cause sustained material oil
supply shortages or sustained oil prices significantly above world market levels
that would cause sustained material adverse employment effects in the United
States or that would cause substantial harm to consumers, including noncontigu-
ous States and Pacific territories.

If the President determines that exports of this oil arein the national interest,
he may impose such terms and conditions (other than a volume limitation) as
are necessary or appropriate to ensure that such exports are consistent with
the national interest.

*“(2) Except in the case of oil exported to a country with which the United
States entered into abilateral international oil supply agreement before Novem-
ber 26, 1979, or to a country pursuant to the International Emergency Oil
Sharing Plan of the International Energy Agency, any oil transported by pipeline
over right-of-way granted pursuant to section 203 of the Trans-Alaska Pipeline
Authorization Act (43 U.S.C. 1652) shall, when exported, be transported by
a vessel documented under the laws of the United States and owned by a
citizen of the United States (as determined in accordance with section 2 of the
Shipping Act, 1916 (46 U.S.C. App. 802)).

“(3) Nothing in this subsection shall restrict the authority of the President
under the Constitution, the International Emergency Economic PowersAct (50
U.S.C. 1701 et seq..), the National Emergencies Act (5) U.S.C. 1601 et seqg..),
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or Part B of title Il of the Energy Policy and Conservation Act (42 U.S.C.
6271-76) to prohibit exports.

*“(4) The Secretary of Commerce shall issue any rules necessary for imple-
mentation of the President’s national interest determination, including any
licensing requirements and conditions, within 30 days of the date of such
determination by the President. The Secretary of Commerce shall consult with
the Secretary of Energy in administering the provisions of this subsection.

“(5) If the Secretary of Commerce finds that exporting oil under authority
of thissubsection has caused sustained material oil supply shortagesor sustained
oil prices significantly above world market levels and further finds that these
supply shortages or price increases have caused or are likely to cause sustained
material adverse employment effects in the United States, the Secretary of
Commerce, in consultation with the Secretary of Energy, shall recommend,
and the President may take, appropriate action concerning exports of this oil,
which may include modifying or revoking authority to export such oil.

*“(6) Administrative action under this subsection is not subject to sections
551 and 553 through 559 of title 5, United States Code.”

PART Il1l.2.c. MINERAL LEASING ACT OF 1920

Note: Section 101 of Pub. L. 93-153 of November 16, 1973, 87 Sat. 576,

codified at 30 U.SC. §185(u), amended Section 28 of the Mineral Leasing

Act of 1920 to provide for limitations on exports of domestically produced

crude ail transported by pipeline over certain rights-of-way.
Section 101
Section 28 of the Mineral Leasing Act of 1920 (41 Stat. 449), as amended (30
U.S.C. 185), is further amended to read as follows:

* *k *k % %

Limitations on Export

"’ (u) Any domestically produced crude oil transported by pipeline over rights-
of-way granted pursuant to this section, except such crude oil which is either
exchanged in similar quantity for convenience or increased efficiency of trans-
portation with persons or the government of an adjacent foreign state, or which
istemporarily exported for convenience or increased efficiency of transportation
across parts of an adjacent foreign state and reenters the United States, shall
be subject to all of the limitations and licensing requirements of the Export
Administration Act of 1979 (50 U.S.C. App. 2401 and following) and, in
addition, before any crude oil subject to this section may be exported under
the limitations and licensing requirements and penalty and enforcement provis-
ions of the Export Administration Act of 1979 the President must make and
publish an express finding that such exportswill not diminish the total quantity
or quality of petroleum available to the United States, and are in the national
interest and are in accord with the provisions of the Export Administration
Act of 1979: Provided, That the President shall submit reports to the Congress
containing findings made under this section, and after the date of receipt of
such report Congress shall have a period of sixty calendar days, thirty days
of which Congress must have been in session, to consider whether exports
under the terms of this section are in the national interest. If the Congress
within this time period passes a concurrent resolution of disapproval stating
disagreement with the President’s finding concerning the national interest,
further exports made pursuant to the aforementioned Presidential finding
shall cease.

PART I111.2.d. NAVAL PETROLEUM RESERVES PRODUCTION ACT

Note: Section 201(11) of the Naval Petroleum Reserves Production Act, Pub.
L. 94-258, April 5, 1976, 90 Sat. 303, codified at 10 U.SC. §7430(¢),
provides for limitations on exports of petroleum produced from the Naval
Petroleum Reserves.

Section 201

Chapter 641 of title 10, United States Code, is amended as follows:

* k k ok *

(11) The text of section 7430 is amended to read as follows:

* *x *k %k %

"’ (e) Any petroleum produced from the naval petroleum reserves, except such
petroleum which is either exchanged in similar quantities for convenience or
increased efficiency or transportation with persons or the government of an
adjacent foreign state, or which is temporarily exported for convenience or
increased efficiency of transportation across parts of an adjacent foreign state
and reenters the United States, shall be subject to all of the limitations and

licensing requirements of the Export Administration Act of 1979 (50 U.S.C.
App. 2401 et seg.) and, in addition, before any petroleum subject to this section
may be exported under the limitations and licensing requirement and penalty
and enforcement provisions of the Export Administration Act of 1979, the
President must make and publish an express finding that such exports will not
diminish the total quality or quantity of petroleum available to the United
States and that such exports are in the national interest and are in accord with
the Export Administration Act of 1979.”

PART IIl.2.e. OUTER CONTINENTAL SHELF LANDSACT
AMENDMENTS OF 1978

Note: Section 208 of the Outer Continental Shelf Lands Act Amendments of

1978, Pub. L. 95-372, September 18, 1978, 92 Sat. 668, codified at 43 U.SC.

§1354, added section 28 to the Outer Continental Shelf Lands Act of 1953

to limit exports of any oil or gas produced from the outer Continental Shelf.
Section 208
The Outer Continental Shelf Lands Act (43 U.S.C. 1331 et seq.) is amended
by adding at the end thereof the following new sections:

* %k *k % %

"’Sec. 28 Limitations on Export—

() Except as provided in subsection (d) of this section, any oil or gas produced
from the outer Continental Shelf shall be subject to the requirements and
provisions of the Export Administration Act of 1969 (sic).

(b) Before any oil or gas subject to this section may be exported under the
requirements and provisions of the Export Administration Act of 1969 (sic),
the President shall make and publish an express finding that such exports will
not increase reliance on imported oil or gas, are in the nationa interest, and
arein accord with the provisions of the Export Administration Act of 1969(sic).

(c) The President shall submit reports to the Congress containing findings
made under this section, and after the date of receipt of such report Congress
shall have a period of sixty calendar days, thirty days of which Congress must
have been in session, to consider whether exports under the terms of this
section are in the national interest. If the Congress within such time period
passes a concurrent resolution of disapproval stating disagreement with the
President’sfinding concerning the national interest, further exports made pursu-
ant to such Presidential findings shall cease.

(d) The provisions of this section shall not apply to any oil or gas which is
either exchanged in similar quantity for convenience or increased efficiency
of transportation with persons or the government of a foreign state, or which
istemporarily exported for convenience or increased efficiency of transportation
across parts of an adjacent foreign state and reenters the United States, or
which isexchanged or exported pursuant to an existing international agreement.

PART I111.3. CUBAN DEMOCRACY ACT OF 1992, ASAMENDED

Note: The Cuban Democracy Act comprises §§1701-1712 of the National
Defense Authorization Act for Fiscal Year 1993, Pub. L. 102-484, October
23,1992, 106 Sat. 2575. The Cuban Democracy Act is codified at 22 U.SC.A.
6001-6010. The Cuban Liberty and Democratic Solidarity (Libertad) Act of
1996, Pub. L. 104-114, March 12, 1996 (also known as the ‘“Helms-Burton
Act”), amended certain sections of the Cuban Democracy Act. Only §81705-
1706 (22 U.S.C. 6004-6005), as amended, are relevant to Bureau of Export
Administration activities and are set forth below.

Section 1705 Support for the Cuban People

(a) Provisions of Law Affected—The provisions of this section apply notwith-
standing any other provision of law, including section 620(a) of the Foreign
Assistance Act of 1961, and notwithstanding the exercise of authorities, before
the enactment of this Act, under section 5(b) of the Trading With the Enemy
Act, the International Emergency Economic PowersAct, or the Export Adminis-
tration Act of 1979.

(b) Donations of Food—Nothing in thisor any other Act shall prohibit donations
of food to nongovernmental organizations or individuals in Cuba.

(c) Exports of Medicines and Medical Supplies—Exports of medicines or
medical supplies, instruments, or equipment to Cuba shall not be restricted—
(1) except to the extent such restrictions would be permitted under section
5(m) of the Export Administration Act of 1979 or section 203(b)(2) of the
International Emergency Economic Powers Act;
(2) except in a case in which there is a reasonable likelihood that the item
to be exported will be used for purposes of torture or other human rights abuses;
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(3) except in a case in which there is a reasonable likelihood that the item
to be exported will be reexported; and

(4) except in a case in which the item to be exported could be used in the
production of any biotechnological product.

(d) Requirements for Certain Exports—
(1) Onsite Verifications—
(A) Subject to subparagraph (B), an export may be made under subsection
(c) of this section only if the President determines that the United States
Government isableto verify, by onsiteinspections and other appropriate means,
that the exported item is to be used for the purposes for which it was intended
and only for the use and benefit of the Cuban people.
(B) Subparagraph (A) does not apply to donations to nongovernmental
organizations in Cuba of medicines for humanitarian purposes.
(2) Licenses—Exports permitted under subsection (c) of this section shall
be made pursuant to specific licenses issued by the United States Government.

(e) Telecommunications Services and Facilities®

(1) Telecommunications services—Telecommunications services between
the United States and Cuba shall be permitted.

(2) Telecommunications facilities—Telecommunications facilities are au-
thorized in such quantity and of such quality as may be necessary to provide
efficient and adequate telecommunications services between the United States
and Cuba

(3) Licensing of payments to Cuba

(A) The President may provide for the issuance of licenses for the full
or partial payment to Cuba of amounts due Cuba as a result of the provision
of telecommunications services authorized by this subsection, in a manner that
is consistent with the public interest and the purposes of this title, except that
this paragraph shall not require any withdrawa from any account blocked
pursuant to regulations issued under section 5(b) of the Trading With the
Enemy Act.

(B) If only partial payments are made to Cuba under subparagraph (A),
the amounts withheld from Cuba shall be deposited in an account in a banking
ingtitution in the United States. Such account shall be blocked in the same
manner as any other account containing funds in which Cuba has any interest,
pursuant to regulations issued under section 5(b) of the Trading With the
Enemy Act.

(4) Authority of Federal Communications Commission—Nothing in this
subsection shall be construed to supersede the authority of the Federal Commu-
nications Commission.

(5) Prohibition on Investment in Domestic Telecommunications Services—
nothing in this subsection shall be construed to authorize the investment by
any United States person in the domestic telecommunications network within
Cuba. For purposes of the paragraph, an 'investment’ in the domestic telecom-
munications network within Cubaincludes the contribution (including by dona-
tion) of funds or anything of value to or for, and the making of loans to or
for, such network.

(6) Reports to Congress—The President shall submit to the Congress on a
semiannual basis areport detailing payment made to Cubaby any United States
person asaresult of the provision of telecommunications services authorized by
this subsection.

(f) Direct Mail Delivery to Cuba—The United States Postal Service shall take
such actions as are necessary to provide direct mail service to and from Cuba,
including, in the absence of common carrier service between the 2 countries,
the use of charter service providers.

(9) Assistance to Support Democracy in Cuba—The United States Government
may provide assistance, through appropriate nongovernmental organizations,
for the support of individuals and organizations to promote nonviolent demo-
cratic change in Cuba.

Section 1706 Sanctions
(a) Prohibition on Certain Transactions between Certain Unites States Firms
and Cuba

(2) Prohibition—Notwithstanding any other provision of law, no license may
be issued for any transaction described in section 515.559 of title 31, Code of
Federal Regulations, as in effect on July 1, 1989.

(2) Applicability to Existing Contracts—Paragraph (1) shall not affect any
contract entered into before the date of the enactment of this Act.

(b) Prohibitions on Vessels
(1) Vessels Engaging in Trade—Beginning on the 61st day after the date of
enactment of this Act, avessel which enters a port of place in Cubato engage

in the trade of goods or services may not, within 180 days after departure from
such port or place in Cuba, load or unload any freight at any place in the United
States, except pursuant to a license issued by the Secretary of the Treasury.

(2) Vessels Carrying Goods or Passengers to or from Cuba—Except as
specifically authorized by the Secretary of the Treasury, avessel carrying goods
or passengers to or from Cuba or carrying goods in which Cuba or a Cuban
national has any interest may not enter a United States port.

(3) Inapplicability of Ship Store General License—No commodities which
may be exported under a general license described in section 771.9 of title 15,
Code of Federal Regulations, as in effect on May 1, 1992, may be exported
under a general license to any vessel carrying goods or passengers to or from
Cuba or carrying goods in which Cuba or a Cuban national has an interest.

(4) Definitions—As used in this subsection—

(A) The term *vessel” includes every description of water craft or other
contrivance used, or capable of being used, as a means of transportation in
water, but does not include aircraft;

(B) The term ““United States” includes the territories and possessions of
the United States and the customs waters of the United States (as defined in
section 401 of the Tariff Act of 1930 (19 U.S.C. 1401)); and

(C) The term ““Cuban national” means a national of Cuba, as the term
“national’ isdefined in section 515.302 of title 31, Code of Federal Regulations,
as of August 1, 1992.

(c) Restrictions on Remittances to Cuba—The President shall establish strict
limits on remittances to Cuba by United States persons for the purpose of
financing the travel of Cubans to the United States, in order to ensure that
such remittances reflect only the reasonable costs associated with such travel,
and are not used by the Government of Cuba as a means of gaining access to
United States currency.

(d) Clarification of Applicability of Sanctions—The prohibitions contained in
subsections(a), (b), and (c) shall not apply with respect to any activity otherwise
permitted by section 1705 or section 1707 of the Act or any activity which
may not be regulated or prohibited under section 5(b)(4) or the Trading With
the Enemy Act (50 U.S.C. App. 5(b)(4)).

PART I11.4. CUBAN LIBERTY AND DEMOCRATIC SOLIDARITY
(LIBERTAD) ACT OF 1996

Note: The Cuban Liberty and Democratic Solidarity (Libertad) Act of 1996,
Pub. L. 104-114, March 12, 1996 (also known as the *Helms-Burton Act™’),
is codified as a note to 22 U.S.C. 6001, except for those provisions amending
the Cuban Democracy Act of 1992, the Trading with the Enemy Act, the
Foreign Assistance Act of 1961 and the International Claims Settlement Act
of 1949. Only portions of Sections 102, 109 and 114 of the Act are relevant
to Bureau of Export Administration activities and are set forth below.
Sec. 102 Enforcement of the Economic Embargo of Cuba
(a) Palicy
(1) Restrictions by Other Countries—The Congress hereby reaffirms section
1704(a) of the Cuban Democracy Act of 1992, which states that the president
should encourage foreign countries to restrict trade and credit relations with
Cuba in a manner consistent with the purposes of that Act.
(2) Sanctions on Other Countries—The Congress further urges the president
tot take immediate steps to apply the sanctions described in Section 1704(b)(1)
of the Act against countries assisting Cuba.

(b) Diplomatic Efforts—the Secretary of State should ensure that United States
diplomatic personnel abroad understand and, in their contacts with foreign
officials, are communicating the reasons for the United States economic em-
bargo of Cuba, and are urging foreign governments to cooperate more effec-
tively with the embargo.

(c) Existing Regulations—The President shall instruct the Secretary of the
Treasury and the Attorney General to enforce fully the Cuban Assets Control
Regulations set forth in Part 515 of Title 31, Code of Federal Regulations.

* k k k k%

(g) Telecommunications Services—Section 1701(e) of the Cuban Democracy
Act of 1992 (22 U.S.C. 6004(e)) is amended by adding at the end the following
new paragraphs:

*“(5) Prohibition on investment in domestic telecommunications services —
nothing in this subsection shall be construed to authorize the investment by
any United States person in the domestic telecommunications network within

9 Subsections (5) and (6) were added by the Cuban Liberty and Solidarity (Libertad) Act of 1996.
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Cuba. For purposes of the paragraph, an 'investment’ in the domestic telecom-
munications network within Cubaincludes the contribution (including by dona-
tion) of funds or anything of value to or for, and the making of loans to or
for, such network.

(6) Reports to Congress — The President shall submit to the Congress on
a semiannual basis a report detailing payments made to Cuba by any United
States person asaresult of the provision of telecommuni cations services author-
ized by this subsection.”

(h) Codification of Economic Embargo — The economic embargo of Cuba,
asin effect on March 1, 1996, including al restrictions under part 515 of Title
31, Code of Federal regulations, shall be in effect upon the enactment of this
Act, and shal remain in effect, subject to Section 204 of this Act.

Section 109 Authorization of Support for Democratic and Human Rights
Groups and International Observers

(a) Authorization—Notwithstanding any other provision of law (including Sec-
tion 102 of this Act), except for section 634A of the Foreign Assistance Act
of 1961 (22 U.S.C. 2394-1) and comparable notification requirements contained
in any act making appropriations for foreign operations, export financing, and
related programs, the President is authorized to furnish assistance and provide
other support for individuals and independent nongovernmental organizations
to support democracy-building efforts for Cuba, including the following:

(1) Published and informational matter, such as books, videos, and cassettes,
on transitions to democracy, human rights, and market economies, to be made
available to independent democratic groups in Cuba.

(2) Humanitarian assistance to victims of political repression, and their
families

(3) Support for democratic and human rights groups in Cuba.

(4) Support for visitsand permanent deployment of independent international
human rights monitors in Cuba.

* *x *k % %

(c) Denial of Funds to the Cuban Government—In implementing this section
, the President shall take all necessary steps to ensure that no funds or other
assistance is provided to the Cuban Government.

Section 114 News Bureaus in Cuba

(a) Establishment of news Bureaus — The President is authorized to establish
and implement an exchange of news bureaus between the United States and
Cuba, if the exchange meets the following conditions:

(1) The Exchange is fully reciprocal

(2) The Cuban Government agrees not to interfere with the establishment
of news bureaus of with the movement in Cuba of journalists of any United
States-based news organizations, including Radio Marti and Television Marti.

(3) The Cuban Government agrees not to interfere with decisions of Unites
States-based news organizations with respect to individuals assigned to work
as journalists in their news bureaus in Cuba.

(4) The Department of the Treasury is able to ensure that only accredited
journalists regularly employed with a news gathering organization travel to
Cuba under this subsection.

(5) The Cuban Government agrees not to interfere with the transmission of
telecommunications signals of news bureaus or with the distribution within
Cuba of publications of any United States-based news organization that has a
news bureau in Cuba.

(b) Assurance Against Espionage—In implementing this section, the President
shall take all necessary steps to ensure the safety and security of the United
States against espionage by Cuban journalists it believes to be working for the
intelligence agencies of the Cuban Government.

(c) Fully Reciprocal—As used in subsection (a)(1), the term “fully reciprocal”
means that all news services, news organizations, and broadcasting services,
including such services or organizations that receive financing, assistance, or
other support from agovernmental or official source, are permitted to establish
and operate a news bureau in the United States and Cuba.

PART I11.5. EXPORT OF HORSES

Note: This provision was enacted by sec 125 of the Export Administration
Amendments Act of 1985, Pub. L. 99-64, July 12, 1985, 99 Sat. 156, and is
codified at 46 U.SC.A. app. §466c. A previous provision, identical except
that it did not include a penalties sections, was codified at 50 U.SC.A. app.
§2406(j) (the Export Administration Act of 1979) from 1979 to 1985.

(a) Restriction on Export of Horses—Notwithstanding any other provision of
law, no horse may be exported by sea from the United States, or any of its
territories or possessions, unless such horse is part of a consignment of horses
with respect to which a waiver has been granted under subsection (b).

(b) Granting of waivers—The Secretary of Commerce, in consultation with
the Secretary of Agriculture, may issue regulations providing for the granting
of waivers permitting the export by sea of a specified consignment of horses,
if the Secretary of Commerce, in consultation with the Secretary of Agriculture,
determines that no horse in that consignment is being exported for purposes
of slaughter.

(c) Penalties

(1) Criminal penalty. Any person who knowingly violates this section or
any regulation, order, or license issued under this section shall be fined not
more than 5 times the value of the consignment of horses involved or $50,000,
whichever is greater, or imprisoned not more than 5 years, or both.

(2) Civil penalty. The Secretary of Commerce, after providing notice and
an opportunity for an agency hearing on the record, may impose a civil penalty
of not to exceed $10,000 for each violation of this section or any regulations,
order, or license issued under this section, either in addition to or in lieu of
any other liability or penalty which may be imposed.

PART 111.6. MISSILE TECHNOLOGY CONTROLS POLICY

Note: Title XVII of the National Defense Authorization Act for FY 1991, Pub.
L. 101-510, November 5, 1990, 104 Sat. 1738, established missile technology
controls. Section 1701, codified as a note to 50 U.S.C. app. 2402 (the Export
Administration Act), sets forth the U.S missile technology control policy.
Section 1702 added new provisions to section 6 of the Export Administration
Act (50 U.S.C. app, 2405); section 1703 added new provisions to the Arms
Export Control Act of 1979; and section 1704, codified asa noteto 22 U.SC.
2797 (Arms Export Control Act), provided for certain reports on missile
proliferation by the President. Only section 1701 is set forth below.
Section 1701 Policy
It should be the policy of the United States to take all appropriate measures—
(2) to discourage the proliferation, development, and production of the weap-
ons, material, and technology necessary to produce or acquire missiles that
can deliver weapons of mass destruction;
(2) to discourage countries and private personsin other countriesfrom aiding
and abetting any states from acquiring such weapons, material, and technology;
(3) to strengthen United States and existing multilateral export controls to
prohibit the flow of materials, equipment, and technology that would assist
countries in acquiring the ability to produce or acquire missiles that can deliver
weapons of mass destruction, including missiles, warheads and weaponization
technology, targeting technology, test and evaluation technology, and range
and weapons effect measurement technology; and
(4) with respect to the Missile Technology Control Regime (“MTCR’") and
its participating governments—
(A) to improve enforcement and seek acommon and stricter interpretation
among MTCR members of MTCR principles;
(B) to increase the number of countries that adhere to the MTCR; and
(C) to increase information sharing among United States agencies and
among governments on missile technology transfer, including export licensing,
and enforcement activities.

PART I11.7. “TIANANMEN SQUARE SANCTIONS" PROVISIONS

Note: Section 902 of the Foreign Relations Authorization Act for Fiscal Years
1990 and 1991, Pub. L. 101-246, February 16, 1990, 104 Stat. 83, codified
as a note to 22 U.S.C. 2151, imposed sanctions on the People’s Republic of
China in the wake of the June 4, 1989 military assault on pro-democracy
demonstrators in Tiananmen Square, and in response to the continued sup-
pression of the pro-democracy movement by the PRC Government.

Sec. 902 Suspension of Certain Programs and Activities

(a) Suspensions—

(1) Overseas Private Investment Corporation—The Overseas Private Invest-
ment Corporation shall continue to suspend the issuance of any new insurance,
reinsurance, guarantees, financing, or other financial support with respect to
the People's Republic of China, unless the President makes a report under
subsection (b)(1) or (2) of the section.

(2) Trade and Development Program—The President shall suspend the obli-
gation of funds under the Foreign Assistance Act of 1961 for any new activities
of the Trade and Development Program with respect to the People's Republic
of China, unless the President makes a report under subsection (b)(1) or (2)
of this section.

(3) Munitions Export Licenses—
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(A) The issuance of licenses under section 38 of the Arms Export Control
Act for the export to the People’s Republic of China of any defense article on
the United States Munitions List, including helicopters and helicopter parts,
shall continueto be suspended, subject to subparagraph (B), unlessthe President
makes a report under subsection (b)(1) or (2) of this section.

(B) The suspension set forth in subparagraph (a) shall not apply to systems
and components designed specifically for inclusion in civil products and con-
trolled as defense articles only for purposes of export to a controlled country,
unless the President determines that the intended recipient of such itemsis the
military or security forces of the People's Republic of China

(4) Crime Control and Detection Instruments and Equipment—The issuance
of any license under section 6(k) of the Export Administration Act of 1979
for the export to the People’'s Republic of China of any crime control or
detection instruments or equipment shall be suspended, unless the President
makes a report under subsection (b)(1) or (2) of this section.

(5) Export of Satellites for Launch by the People's Republic of China—
Exports of any satellite of United States origin that is intended for launch
from a launch vehicle owned by the Peopl€e's Republic of China shall remain
suspended, unless the President makes a report under subsection (b)(1) or (2)
of this section.

(6) Nuclear Cooperation with the People's Republic of China

(A) Any—

(i) application for a license under the Export Administration Act of
1979 for the export to the Peoples’ Republic of China for use in a nuclear
production or utilization facility of any goods or technology which, as deter-
mined under section 309(c) of the Nuclear Non-Proliferation Act of 1978,
could be of significance for nuclear explosive purposes, or which, in the
judgment of the President, is likely to be diverted for use in such a facility,
for any nuclear explosive device, or for research on or development of any
nuclear explosive device, shall be suspended,

(ii) application for a license for the export to the People’s Republic of
Chinaof any nuclear material, facilities, or components subject to theAgreement
shall be suspended,

(iii) approval for the transfer or retransfer to the People's Republic of
Chinaor any nuclear material, facilities, or components subject to theAgreement
shall not be given, and

(iv) specific authorization for assistance in any activities with respect
to the People’s Republic of Chinarelating to the use of nuclear energy under
section 57b(2) of the Atomic Energy Act of 1954 shall not be given;

Until the conditions specified in subparagraph (b) are met.

(B) Subparagraph (A) applies until—

(i) the President certifies to the Congress that the People's Republic of
China has provided clear and unequivocal assurances to the United States that
it is not assisting and will not assist any nonnuclear-weapons state, either
directly or indirectly, in acquiring nuclear explosive devices or the materials
and components for such devices;

(i) the President makesthe certifications and submitsthereport required
by Public Law 99-183; and

(iii) the President makes a report under subsection (b)(1) or (2) of
this section.

(C) For purposes of this paragraph, the term ““ Agreement” means the
Agreement for Cooperation Between the Government of the United States of
America and the Government of the People's Republic of China Concerning
Peaceful Uses of Nuclear Energy (done on July 23, 1985).

(7) Liberalization of Export Controls

(A) The President shall negotiate with the governments participating in
the group known as the Coordinating Committee (COCOM) to suspend, on a
multilateral basis, any liberalization by the Coordinating Committee of controls
on exports of goods and technology to the People's Republic of China under
section 5 of the Export Administration Act of 1979, including—

(i) the implementation of bulk licenses for exports to the People's
Republic of China; and

(ii) the raising of the performance levels or goods or technology below
which no authority or permission to export to the People's Republic of China
would be required.

(b) Termination of Suspensions—A report referred to in subsection (a) is a
report by the President to the Congress either:

(2) that the Government of the People’s Republic of Chinahas made progress
on a program of political reform throughout the country, including Tibet,
which includes:

(A) lifting of martial law;

(B) halting of executions and other reprisals against individuals for the
nonviolent expression of their political beliefs;

(C) release of political prisoners;

(D) increased respect for internationally recognized human rights, includ-
ing freedom of expression, the press, assembly, and association; and

(E) permitting afreer flow of information, including an end to the jamming
of Voice of America and greater access for foreign journalists; or
(2) that it is in the nationa interest of the Unites States to terminate a
suspension under subsection (8)(1), (2), (3), (4), or (5), toterminate asuspension
or disapproval under subsection (a)(6), or to terminate the opposition required
by subsection (8)(7), and the case may be.

(¢) Reporting Requirement—Sixty days after the date of enactment of thisAct,
the President shall submit to the Congress a report on
(1) any steps taken by the Government of China to achieve the objectives
described in subsection (b)(1);
(2) the effect of multilateral sanctions on political and economic develop-
ments in China and on China's international economic relations;
(3) the impact of the President’s actions described in section 901(a)(9) and
the suspensions under subsection (&) of this section on:
(A) political and economic developments in China;
(B) the standard of living of the Chinese people;
(C) relations between the United States and China; and
(D) the actions taken by Chinato promote a settlement in Cambodiawhich
will ensure Cambodian independence, facilitate an act of self-determination
by the Cambodian people, and prevent the Khmer Rouge from returning to
exclusive power;
(4) the status of programs and activities suspended under subsection(a); and
(5) the additional measures taken by the President under section 901(c) if
repression in China deepens.

PART I11.8. IRAQ SANCTIONS ACT OF 1990

Note: The Iraq Sanctions Act of 1990 was enacted as §8586 through 586J
of the Foreign Operations Appropriations Act of 1990, Pub. L. 101-513,
November 5, 1990, 104 Stat. 2047, and is codified as a note to 50 U.SC.A.
1701. Sections 586C through 5861 are relevant to Bureau of Export Adminis-
tration activities, and are set forth below.
Sec. 586 Short Title
Sections 586 through 586J of this Act may be cited as the 'Iraq Sanctions Act
of 1990.

* k k k k%

Sec. 586C Trade Embargo Against Iraq

(a) Continuation of Embargo—Except as otherwise provided in this section,
the President shall continue to impose the trade embargo and other economic
sanctions with respect to Iraq and Kuwait that the United Statesisimposing, in
response to Irag’sinvasion of Kuwait, pursuant to Executive Orders Numbered
12724 and 12725 (August 9, 1990) and, to the extent they are still in effect,
Executive Orders Numbered 12722 and 12723 (August 2, 1990). Notwithstand-
ing any other provision of law, no funds, credits, guarantees, or insurance
appropriated or otherwise made available by this or any other Act for fiscal
year 1991 or any fiscal year thereafter shall be used to support or administer any
financial or commercial operation of any United States Government department,
agency, or other entity, or of any person subject to thejurisdiction of the United
States, for the benefit of the Government of Irag, its agencies or instrumentalit-
ies, or any person working on behalf of the Government of Irag, contrary to
the trade embargo and other economic sanctions imposed in accordance with
this section.

(b) Humanitarian Assistance—To the extent that transactions involving food-
stuffs or paymentsfor foodstuffs are exempted ' in humanitarian circumstances
from the prohibitions established by the United States pursuant to United
Nations Security Council Resolution 661 (1990), those exemptions shall be
limited to foodstuffs that are to be provided consistent with United Nations
Security Council Resolution 666 (1990) and other relevant Security Council res-
olutions.

(c) Notice to Congress of Exceptions to and Termination of Sanctions—

(2) Notice of regulations—Any regulations issued after the date of enactment
of this Act with respect to the economic sanctions imposed with respect to
Iraq and Kuwait by the United States under Executive Orders Numbered 12722
and 12723 (August 2, 1990) and Executive Orders Numbered 12724 and 12725
(August 9, 1990) shall be submitted to the Congress before those regulations
take effect.

(2) Notice of termination of sanctions—The President shall notify the Con-
gressat least 15 days before the termination, in whole or in part, of any sanction
imposed with respect to Iraq or Kuwait pursuant to those Executive orders.

(d) Relation to Other Laws—
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(1) Sanctions legislation—The sanctions that are described in subsection (a)
arein addition to, and not in lieu of the sanctions provided for in section 586G
of this Act or any other provision of law.

(2) National emergencies and United Nations legislation—Nothing in this
section supersedes any provision of the National Emergencies Act or any
authority of the President under the International Emergency Economic Powers
Act or section 5(a) of the United Nations Participation Act of 1945.

Sec. 586D Compliance with United Nations Sanctions Against Iraq
() Denia of Assistance—None of the funds appropriated or otherwise made
available pursuant to this Act to carry out the Foreign Assistance Act of 1961
(including title 1V of chapter 2 of part I, relating to the Overseas Private
Investment Corporation) or the Arms Export Control Act may be used to
provide assistance to any country that is not in compliance with the United
Nations Security Council sanctions against Irag unlessthe President determines
and so certifies to the Congress that:

(1) such assistance is in the national interest of the United States;

(2) such assistance will directly benefit the needy people in that country; or

(3) the assistance to be provided will be humanitarian assistance for foreign
nationals who have fled Iraq and Kuwait.

(b) Import Sanctions—If the President considers that the taking of such action
would promote the effectiveness of the economic sanctions of the United
Nations and the United States imposed with respect to Irag, and is consistent
with the national interest, the President may prohibit, for such a period of time
as he considers appropriate, the importation into the United States of any or
all products of any foreign country that has not prohibited:

(2) the importation of products of Iraqg into its customs territory; and

(2) the export of its products to Irag.

Sec. 586E Penalties for Violations of Embargo

Notwithstanding section 206 of the International Emergency Economic Powers
Act (50 U.S.C. 1705) and section 5(b) of the United Nations Participation Act
of 1945 (22 U.S.C. 287c(b))—

(1) acivil penalty of not to exceed $250,000 may be imposed on any person
who, after the date of enactment of this Act, violates or evades or attempts to
violate or evade Executive Order Numbered 12722, 12723, 12724, or 12725
or any license, order, or regulation issued under any such Executive order; and

(2) whoever, after the date of enactment of this Act, willfully violates or
evades or attempts to violate or evade Executive Order Numbered 12722,
12723, 12724, or 12725 or any license, order, or regulation issued under any
such Executive order—

(A) shall, upon conviction, be fined not more than $1,000,000, if a person
other than a natural person; or

(B) if a natural person, shall, upon conviction, be fined not more than
$1,000,000, be imprisoned for not more than 12 years, or both.

Any officer, director, or agent of any corporation who knowingly participates
in aviolation, evasion, or attempt described in paragraph (2) may be punished
by imposition of the fine or imprisonment (or both) specified in subparagraph
(B) of that paragraph.

Sec. 586F DeclarationsRegarding | raq’sL ong-standing Violationsof I nter -
national Law
(@) Irag's Violations of International Law—The Congress determines that:

(2) the Government of Irag has demonstrated repeated and blatant disregard
for its obligations under international law by violating the Charter of the United
Nations, the Protocol for the Prohibition of the Use in War of Asphyxiating,
Poisonous or Other Gases, and of Bacteriological Methods of Warfare (done
at Geneva, June 17, 1925), as well as other international treaties;

(2) the Government of Iraq isa party to the International Covenant on Civil
and Political Rights and the International Covenant on Economic, Social, and
Cultural Rights and is obligated under the Covenants, as well as the Universal
Declaration of Human Rights, to respect internationally recognized human
rights;

(3) the State Department’s Country Reports on Human Rights Practices for
1989 again characterizes Irag’'s human rights record as 'abysmal’;

(4) Amnesty International, Middle East Watch, and other independent human
rights organizations have documented extensive, systematic, and continuing
human rights abuses by the Government of Irag, including summary executions,
mass political killings, disappearances, widespread use of torture, arbitrary
arrestsand prolonged detention without trial of thousands of political opponents,
forced relocation and deportation, denial of nearly all civil and political rights
such as freedom of association, assembly, speech, and the press, and the
imprisonment, torture, and execution of children;

(5) since 1987, the Government of Irag has intensified its severe repression
of the Kurdish minority of Irag, deliberately destroyed more than 3,000 villages

and towns in the Kurdish regions, and forcibly expelled more than 500,000
people, thus effectively depopulating the rural areas of Iragi Kurdistan;

(6) Iraq has blatantly violated international law by initiating use of chemical
weapons in the Iran-lrag war;

(7) Irag has aso violated international law by using chemical weapons
against its own Kurdish citizens, resulting in tens of thousands of deaths and
more than 65,000 refugees;

(8) Irag continues to expand its chemical weapons capability, and President
Saddam Hussein has threatened to use chemical weapons against other nations;

(9) persuasive evidence exists that Iraq is developing biological weaponsin
violation of international law;

(10) there are strong indications that Iraq has taken steps to produce nuclear
weapons and has attempted to smuggle from the United States, in violation of
United States |aw, components for triggering devices used in nuclear warheads
whose manufacture would contravene the Treaty on the Non-Proliferation of
Nuclear Weapons, to which Iraq is a party; and

(11) Iraqi President Saddam Hussein has threatened to use terrorism against
other nations in violation of international law and has increased Iraq's support
for the Palestine Liberation Organization and other Palestinian groups that
have conducted terrorist acts.

(b) Human Rights Violations—The Congress determines that the Government
of Irag is engaged in a consistent pattern of gross violations of internationally
recognized human rights. All provisions of law that impose sanctions against
a country whose government is engaged in a consistent pattern of gross viola-
tions of internationally recognized human rights shall be fully enforced

against Iraq.

(c) Support for International Terrorism—

(1) The Congress determines that Iraq is a country which has repeatedly
provided support for acts of international terrorism, a country which grants
sanctuary from prosecution to individuals or groups which have committed
an act of internationa terrorism, and a country which otherwise supports
international terrorism. The provisions of law specified in paragraph (2) and
all other provisions of law that impose sanctions against a country which has
repeatedly provided support for acts of international terrorism, which grants
sanctuary from prosecution to an individual or group which has committed an
act of international terrorism, or which otherwise supports international terror-
ism shall be fully enforced against Irag.

(2) The provisions of law referred to in paragraph (1) are—

(A) section 40 of the Arms Export Control Act;

(B) section 620A of the Foreign Assistance Act of 1961;

(C) sections 555 and 556 of this Act (and the corresponding sections of
predecessor foreign operations appropriations Acts); and

(D) section 555 of the International Security and Devel opment Cooperation
Act of 1985.

(d) Multilateral Cooperation—The Congress calls on the President to seek
multilateral cooperation—

(1) to deny dangerous technologies to Irag;

(2) to induce Iraq to respect internationally recognized human rights; and

(3) toinduce Irag to allow appropriate international humanitarian and human
rights organizations to have access to Iragq and Kuwait, including the areas in
northern Irag traditionally inhabited by Kurds.

Sec. 586G Sanctions Against Irag
(a) Imposition—Except as provided in section 586H, the following sanctions
shall apply with respect to Iraqg:

(1) FMS sales—The United States Government shall not enter into any sale
with Irag under the Arms Export Control Act.

(2) Commercial arms sales—L icenses shall not be issued for the export to
Irag of any item on the United States Munitions List.

(3) Exports of certain goods and technology—The authorities of section 6
of the Export Administration Act of 1979 (50 U.S.C. App. 2405) shall be used
to prohibit the export to Iraq of any goods or technology listed pursuant to
that section or section 5(c)(1) of that Act (50 U.S.C. App. 2404(c)(1)) on the
control list provided for in section 4(b) of that Act (50 U.S.C. App. 2403(b)).

(4) Nuclear equipment, materials, and technology

(A) NRC licenses—The Nuclear Regulatory Commission shall not issue
any license or other authorization under the Atomic Energy Act of 1954 (42
U.S.C. 2011 and following) for the export to Iraq of any source or special
nuclear material, any production or utilization facility, any sensitive nuclear
technology, any component, item, or substance determined to have significance
for nuclear explosive purposes pursuant to section 109b. of the Atomic Energy
Act of 1954 (42 U.S.C. 2139(b)), or any other material or technology requiring
such a license or authorization.

Official Export Guide / O PRIMEDIA Information Inc. 1998



(B) Distribution of nuclear materials—The authority of the Atomic Energy
Act of 1954 shall not be used to distribute any specia nuclear material, source
material, or byproduct material to Irag.

(C) DOE authorizations—The Secretary of Energy shall not provide a
specific authorization under section 57b.(2) of the Atomic Energy Act of 1954
(42 U.S.C. 2077(b)(2)) for any activity that would constitute directly or indi-
rectly engaging in Irag in activities that require a specific authorization under
that section.

(5) Assistance from international financia institutions—The United States
shall oppose any loan or financial or technical assistanceto Iraq by international
financial institutionsin accordance with section 701 of the International Finan-
cia Institutions Act (22 U.S.C. 262d).

(6) Assistance through the Export-Import Bank—Credits and credit guaran-
teesthrough the Export-Import Bank of the United States shall be denied to Irag.

(7) Assistance through the Commodity Credit Corporation—Credit, credit
guarantees, and other assistance through the Commodity Credit Corporation
shall be denied to Irag.

(8) Foreign assistance—All forms of assistance under the Foreign Assistance
Act of 1961 (22 U.S.C. 2151 and following) other than emergency assistance
for medical supplies and other forms of emergency humanitarian assistance,
and under the Arms Export Control Act (22 U.S.C. 2751 and following) shall
be denied to Irag.

(b) Contract Sanctity—For purposes of the export controls imposed pursuant
to subsection (a)(3), the date described in subsection (m)(1) of section 6 of
the Export Administration Act of 1979 (50 U.S.C. App. 2405) shall be deemed
to be August 1, 1990.

Sec. 586H Waiver Authority

(8 In Generd—The President may waive the requirements of any paragraph
of section 586G(a) if the President makes a certification under subsection (b)
or subsection (c).

(b) Certification of Fundamental Changes in Iragi Policies and Actions—The
authority of subsection (a) may be exercised 60 days after the President certifies
to the Congress that—

(1) the Government of Iragq—

(A) has demonstrated, through a pattern of conduct, substantial improve-
ment in its respect for internationally recognized human rights;

(B) is not acquiring, developing, or manufacturing (i) ballistic missiles,
(if) chemical, biological, or nuclear weapons, or (iii) components for such
weapons; has forsworn the first use of such weapons; and is taking substantial
and verifiable steps to destroy or otherwise dispose of any such missiles and
weapons it possesses; and

(C) does not provide support for international terrorism;

(2) the Government of Irag is in substantial compliance with its obligations
under international law, including—

(A) the Charter of the United Nations;

(B) the International Covenant on Civil and Palitical Rights (done at New
York, December 16, 1966) and the International Covenant on Economic, Social,
and Cultural Rights (done at New York, December 16, 1966);

(C) the Convention on the Prevention and Punishment of the Crime of
Genocide (done at Paris, December 9, 1948);

(D) the Protocol for the Prohibition of the Use in War of Asphyxiating,
Poisonous or Other Gases, and of Bacteriological Methods of Warfare (done
at Geneva, June 17, 1925);

(E) the Treaty on the Non-Proliferation of Nuclear Weapons (done at
Washington, London, and Moscow, July 1, 1968); and

(F) the Convention on the Prohibition of the Development, Production
and Stockpiling of Bacteriological (Biological) and Toxin Weaponsand on Their
Destruction (done at Washington, London, and Moscow, April 10, 1972); and

(3) the President has determined that it is essential to the national interests
of the United States to exercise the authority of subsection (a).

(c) Certification of Fundamental Changesin Iragi Leadership and Policies—The
authority of subsection (a) may be exercised 30 days after the President certifies
to the Congress that—
(2) there has been afundamental change in the leadership of the Government
of Irag; and
(2) the new Government of Iraq has provided reliable and credible assur-
ance that—
(A\) it respects international ly recognized human rights and it will demon-
strate such respect through its conduct;
(B) itisnot acquiring, developing, or manufacturing and it will not acquire,
develop, or manufacture (i) ballistic missiles, (ii) chemical, biological, or nu-
clear weapons, or (iii) components for such weapons; has forsworn the first

use of such weapons; and is taking substantial and verifiable steps to destroy
or otherwise dispose of any such missiles and weapons it possesses;
(C) itis not and will not provide support for international terrorism; and
(D) itisand will continue to be in substantial compliance with its obliga-
tions under international law, including all the treaties specified in subpara-
graphs (A) through (F) of subsection (b)(2).

(d) Information to be Included in Certifications—Any certification under sub-
section (b) or (c) shal include the justification for each determination required
by that subsection. The certification shall also specify which paragraphs of
section 586G(a) the President will waive pursuant to that certification.

Sec. 5861 Denial of Licenses for Certain Exports to Countries Assisting
Irag’s Rocket or Chemical, Biological, or Nuclear Weapons Capability

() Restriction on Export Licenses—None of the funds appropriated by this
or any other Act may be used to approve the licensing for export of any
supercomputer to any country whose government the President determines is
assisting, or whose government officials the President determines are assisting,
Irag to improve its rocket technology or chemical, biological, or nuclear weap-

ons capability.

(b) Negotiations—The President is directed to begin immediate negotiations
with those governments with which the United States has bilateral supercom-
puter agreements, including the Government of the United Kingdom and the
Government of Japan, on conditionsrestricting the transfer to Iraq of supercom-
puter or associated technology.

* k ok ok Kk

PART [11.9. IRAN-IRAQ ARMS NON-PROLIFERATION ACT OF
1992

Note: The Iran-Iraq Arms Non-Proliferation Act of 1992 was enacted as
§81601 through 1608 of the National Defense Authorization Act for Fiscal
Year 1993, Pub. L. 102-484, October 23, 1992, 106 Stat. 2571, and is codified
as a note to 50 U.SC.A. 1701.

Sec. 1601 Short Title

Thistitle may be cited asthe * Iran-Iraq Arms Non-Proliferation Act of 1992.”
Sec. 1602 United States Policy

(@ In General—It shall be the policy of the United States to oppose, and
urgently to seek the agreement of other nations also to oppose, any transfer to
Iran or Irag of any goods or technology, i ncluding dual-use goods or technology,
wherever that transfer could materially contribute to either country’s acquiring
chemical, biological, nuclear, or destabilizing numbers and types of advanced
conventional weapons.

(b) Sanctions—

(2) In the furtherance of this policy, the President shall apply sanctions and
controls with respect to Iran, Irag, and those nations and persons who assist
them in acquiring weapons of mass destruction in accordance with the Foreign
Assistance Act of 1961, the Nuclear Non-Proliferation Act of 1978, the Chemi-
cal and Biologica Weapons Control and Warfare Elimination Act of 1991,
chapter 7 of the Arms Export Control Act, and other relevant statutes, regarding
the non-proliferation of weapons of mass destruction and the means of their de-
livery.

(2) The President should also urgently seek the agreement of other nations
to adopt and institute, at the earliest practicable date, sanctions and controls
comparableto thosethe United Statesisobligated to apply under thissubsection.

(c) Public Identification—The Congress calls on the President to identify
publicly (in the report required by section 1607) any country or person that
transfers goods or technology to Iran or Irag contrary to the policy set forth
in subsection (a).

Sec. 1603 Application to Iran of Certain Iraq Sanctions

The sanctions against Iraq specified in paragraphs (1) through (4) of section
586G(a) of thelrag SanctionsAct of 1990 (ascontained in Public Law 101-513),
including denial of export licensesfor United States persons and prohibitionson
United States Government sales, shall be applied to the same extent and in
the same manner with respect to Iran.

Sec. 1604 Sanctions Against Certain Persons

(a) Prohibition—If any person transfers or retransfers goods or technology so
as to contribute knowingly and materialy to the efforts by Iran or Irag (or
any agency or instrumentality of either such country) to acquire destabilizing
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numbers and types of advanced conventional weapons, then the sanctions
described in subsection (b) shall be imposed.

(b) Mandatory Sanctions—The sanctions to be imposed pursuant to subsection
(a) are as follows:

(1) Procurement sanction—For a period of two years, the United States
Government shall not procure, or enter into any contract for the procurement
of, any goods or services from the sanctioned person.

(2) Export sanction—For aperiod of two years, the United States Government
shall not issue any license for any export by or to the sanctioned person.

Sec. 1605 Sanctions Against Certain Foreign Countries
(a) Prohibition—If the President determines that the government of any foreign
country transfers or retransfers goods or technology so as to contribute know-
ingly and materially to the effortsby Iran or Irag (or any agency or instrumental -
ity of either such country) to acquire destabilizing numbers and types of
advanced conventional weapons, then—

(1) the sanctions described in subsection (b) shall be imposed on such
country; and

(2) in addition, the President may apply, in the discretion of the President,
the sanction described in subsection (c).

(b) Mandatory Sanctions—Except as provided in paragraph (2), the sanctions
to be imposed pursuant to subsection (a)(1) are as follows:

(2) Suspension of United States assistance—The United States Government
shall suspend, for a period of one year, United States assistance to the sanc-
tioned country.

(2) Multilateral development bank assistance—T he Secretary of the Treasury
shall instruct the United States Executive Director to each appropriate interna-
tiona financial institution to oppose, and vote against, for a period of one year,
the extension by such institution of any loan or financial or technical assistance
to the sanctioned country.

(3) Suspension of codevelopment or coproduction agreements—The United
States shall suspend, for a period of one year, compliance with its obligations
under any memorandum of understanding with the sanctioned country for the
codevelopment or coproduction of any item on the United States Munitions
List (established under section 38 of the Arms Export Control Act, including any
obligation for implementation of the memorandum of understanding through the
sale to the sanctioned country of technical data or assistance or the licensing
for export to the sanctioned country of any component part.

(4) Suspension of military and dual-usetechnical exchange agreements—The
United States shall suspend, for a period of one year, compliance with its
obligations under any technical exchange agreement involving military and
dual-use technology between the United States and the sanctioned country that
does not directly contribute to the security of the United States, and no military
or dual-usetechnology may be exported from the United Statesto the sanctioned
country pursuant to that agreement during that period.

(5) United States Munitions List—No item on the United States Munitions
List (established pursuant to section 38 of the Arms Export Control Act) may
be exported to the sanctioned country for a period of one year.

(c) Discretionary Sanction—The sanction referred to in subsection (8)(2) is
as follows:

(1) Use of authorities of International Emergency Economic Powers Act—
Except as provided in paragraph (2), the President may exercise, in accordance
with the provisions of that Act, the authorities of the International Emergency
Economic Powers Act with respect to the sanctioned country.

(2) Exception—Paragraph (1) does not apply with respect to urgent humani-
tarian assistance.

Sec. 1606 Waiver

The President may waive the requirement to impose a sanction described in
section 1603, in the case of Iran, or a sanction described in section 1604(b)
or 1605(b), in the case of Irag and Iran, 15 days after the President determines
and so reports to the Committees on Armed Services and Foreign Relations
of the Senate and the Committees on Armed Services and Foreign Affairs of
the House of Representatives that it is essential to the national interest of the
United States to exercise such waiver authority. Any such report shall provide
a specific and detailed rationale for such determination.

Sec. 1607 Reporting Requirement

(a) Annual Report—Beginning one year after the date of the enactment of this
Act, and every 12 months thereafter, the President shall submit to the Commit-
teeson Armed Services and Foreign Rel ations of the Senate and the Committees
on Armed Services and Foreign Affairs of the House of Representatives a
report detailing—

(2) al transfers or retransfers made by any person or foreign government
during the preceding 12-month period which are subject to any sanction under
this title; and

(2) the actions the President intends to undertake or has undertaken pursuant
to this title with respect to each such transfer.

(b) Report on Individual Transfers—Whenever the President determines that
a person or foreign government has made a transfer which is subject to any
sanction under this title, the President shall, within 30 days after such transfer,
submit to the Committees on Armed Services and Foreign Relations of the
Senate and the Committees on Armed Services and Foreign Affairs of the
House of Representatives a report—

(1) identifying the person or government and providing the details of the
transfer; and

(2) describing the actionsthe President intendsto undertake or hasundertaken
under the provisions of this title with respect to each such transfer.

(c) Form of Transmittal—Reports required by this section may be submitted
in classified as well as in unclassified form.

Sec. 1608 Definitions
For purposes of this title:

(1) The term ““advanced conventional weapons’ includes—

(A\) such long-range precision-guided munitions, fuel air explosives, cruise
missiles, low observability aircraft, other radar evading aircraft, advanced
military aircraft, military satellites, electromagnetic weapons, and |aser weapons
asthe President determines destabilize the military balance or enhance offensive
capabilities in destabilizing ways;

(B) such advanced command, control, and communications systems, elec-
tronic warfare systems, or intelligence collection systems as the President
determines destabilize the military balance or enhance offensive capabilities
in destabilizing ways; and

(C) such other items or systems as the President may, by regulation,
determine necessary for purposes of this title.

(2) The term * cruise missile” means guided missiles that use aerodynamic
lift to offset gravity and propulsion to counteract drag.

(3) The term *“goods or technology” means—

(A) any article, natural or manmade substance, material, supply, or manu-
factured product, including inspection and test equipment; and

(B) any information and know-how (whether in tangible form, such as
models, prototypes, drawings, sketches, diagrams, blueprints, or manuals, or
in intangible form, such as training or technical services) that can be used to
design, produce, manufacture, utilize, or reconstruct goods, including computer
software and technical data.

(4) Theterm** person’” meansany United Statesor foreignindividual, partner-
ship, corporation, or other form of association, or any of their successor entities,
parents, or subsidiaries.

(5) The term *“ sanctioned country” means a country against which sanctions
are required to be imposed pursuant to section 1605.

(6) The term “‘sanctioned person” means a person that makes a transfer
described in section 1604(a).

(7) The term ““United States assistance’’ means—

(A) any assistance under the Foreign Assistance Act of 1961, other than—

(i) urgent humanitarian assistance or medicine, and

(ii) assistance under chapter 11 of part | (as enacted by the Freedom
for Russia and Emerging Eurasian Democracies and Open Markets Support
Act of 1992);

(B) sales and assistance under the Arms Export Control Act;

(©) financing by the Commodity Credit Corporation for export sales of
agricultural commodities; and

(D) financing under the Export-Import Bank Act.

PART 111.10. SANCTIONS AGAINST SERBIA AND MONTENEGRO

Note: Congress enacted these sanctions against Serbia and Montenegro in

§1511 of the National Defense Authorization Act for Fiscal Year 1994, Pub.

L. 103-160, November 30, 1993, 107 Stat. 1839, codified as a note to 50

U.SCA. 1701
Sec. 1511 Sanctions Against Serbia and Montenegro
(a) Codification of Executive Branch Sanctions—The sanctions imposed on
Serbia and Montenegro, as in effect on the date of the enactment of this Act,
that were imposed by or pursuant to the following directives of the executive
branch shall (except as provided under subsections (d) and (€)) remain in effect
until changed by law:

(1) Executive Order 12808 of May 30, 1992, as continued in effect on May

25, 1993.
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(2) Executive Order 12810 of June 5, 1992.

(3) Executive Order 12831 of January 15, 1993.

(4) Executive Order 12846 of April 25, 1993.

(5) Department of State Public Notice 1427, effective July 11, 1991.

(6) Proclamation 6389 of December 5, 1991 (56 Fed. Register 64467).

(7) Department of Transportation Order 92-5-38 of May 20, 1992.

(8) Federal Aviation Administration action of June 19, 1992 (14 C.F.R.
Part 91).

(b) Prohibition on Assistance—No funds appropriated or otherwise made avail-
able by law may be obligated or expended on behaf of the government of
Serbia or the government of Montenegro.

(c) International Financia Institutions—The Secretary of the Treasury shall
instruct the United States executive director of each international financial
institution to use the voice and vote of the United Statesto oppose any assistance
from theinstitution to the government of Serbia or the government of Montene-
gro, except for basic human needs.

(d) Exception—Notwithstanding any other provision of law, the President is
authorized and encouraged to exempt from sanctions imposed against Serbia
and Montenegro that are described in subsection (a) those United States-
supported programs, projects, or activities that involve reform of the electoral
process, the development of democratic institutions or democratic political
parties, or humanitarian assistance (including refugee care and human rights ob-
servation).

(e) Waiver Authority—

(1) The President may waive or modify the application, in whole or in part,
of any sanction described in subsection (a), the prohibition in subsection (b),
or the requirement in subsection (c).

(2) Such awaiver or modification may only be effective upon certification
by the President to Congress that the President has determined that the waiver
or modification is necessary (A) to meet emergency humanitarian needs, or
(B) to achieve a negotiated settlement of the conflict in Bosnia-Herzegovina
that is acceptable to the parties.

PART IV. OTHER EXECUTIVE ORDERS AND PRESIDENTIAL
DOCUMENTS RELEVANT TO THE EXPORT ADMINISTRATION
REGULATIONS

PART IV.1. FUNCTIONS RELATING TO NUCLEAR NON-
PROLIFERATION

Executive Order 12058

By virtue of the authority vested in me by the Nuclear Non-Proliferation Act
of 1978 (Public Law 95-242, 92 Stat. 120, 22 U.S.C. 3201) and the Atomic
Energy Act of 1954, as amended (42 U.S.C. 2011 et seq.), and Section 301
of Title 3 of the United States Code, and as President of the United States of
America, it is hereby ordered as follows:

Section 1. Department of Energy. The following functions vested in the
President by the Nuclear Non-Proliferation Act of 978 (92 Stat. 120, 22 U.S.C.
3201), hereinafter referred to as the 1954 Act, are delegated or assigned to the
Secretary of Energy:

(a) That function vested by Section 402(b) of the Act (92 Stat. 145, 42
U.S.C. 21533).

(b) Those functions vested by Sections 131a(2)(G), 131b(1), and 131f(2) of
the 1954 Act (92 Stat. 127, 42 U.S.C. 2160).

(c) That function vested by Section 131f(1)(A)(ii) of the 1954 Act to the
extent it relates to the preparation of a detailed generic plan.

Sec. 2. Department of Sate. The Secretary of State shall be responsible for
performing the following functions vested in the President:

(a) Those functions vested by Sections 104(a), 104(d), 105, 403, 404, 407,
and 501 of the Act (92 Stat. 122, 123, 123, 146, 147, 148, and 148, 22
U.S.C. 3223(a), 3223(d), 3224, and 42 U.S.C. 2153b, 2153c, 2153e, and 22
U.S.C. 3261).

(b) That function vested by Section 128a(2) of the 1954 Act (92 Stat. 137,
42 U.S.C. 2157(8)(2)).

(c) That function vested by section 601 of the Act to the extent it relates to
the preparation of an annual report.

(d) The preparation of timely information and recommendations related to
the President’s function as vested by Sections 126, 128b, and 129 of the 1954
Act (92 Stat. 131, 137, and 138 42 U.S.C. 2155, 2157, and 2158).

(e)That function vested by Section 131c of the 1954 Act (92 Stat. 129, 42
U.S.C. 2160(c)); except that, the Secretary shall not waive the 60-day require-
ment for the preparation of a Nuclear Non-Proliferation Assessment Statement
for more than 60 days without the approval of the President.

Sec. 3. Department of Commerce. The Secretary of Commerce shall be
responsible for performing the function vested in the President by Section
309(c) of the Act (92 Stat. 141, 42 U.S.C. 2139).

Sec. 4. Coordination. In performing the functions assigned to them by this
Order, the Secretary of Energy and the Secretary of State shall consult and
coordinate their actions with each other and with the heads of other con-
cerned agencies.

Sec. 5. General Provisions.

(a) Executive Order No. 11902 of February 2, 1976, entitled *“ Procedures for
an Export Licensing Policy asto Nuclear Materialsand Equipment,” isrevoked.

(b) The performance of functions under either the Act or the 1954 Act shall
not be delayed pending the development of procedures, even though as many
as 120 days are allowed for establishing them. Except where it would be
inconsistent to do so, such functions shall be carried out in accordance with
procedures similar to those in effect immediately prior to the effective date of
the Act.

Jimmy Carter
THE WHITE HOUSE
May 11, 1978

PART IV.2. IMPLEMENTATION OF THE CUBAN DEMOCRACY
ACT

Executive Order 12854

By the authority vested in me as President by the Constitution and the laws
of the United States of America, including the Trading with the Enemy Act,
as amended (50 U.S.C. App. 1-6, 7-39, 41-44), the Cuban Democracy Act of
1992 (Public Law 102-484, sections 1701-1712, October 23, 1992, 106 Stat.
2575) (the “Act”), and section 301 of title 3, United States Code,

I, WILLIAM J. CLINTON, President of the United States of America,
hereby order:

Section 1. Implementation of the Act. All agencies are hereby directed to
take all appropriate measures within their authority, including the promulgation
of rules and regulations, to carry out the provisions of the Act.

Sec. 2. Functions of the Department of Sate. The Secretary of State shall
be responsible for implementing sections 1704,1707, and 1708 of the Act.
Responsibility for transmitting the certification required by section 1707 and
the report required by section 1708 of the Act is delegated to the Secretary
of State.

Sec. 3. Functions of the Department of the Treasury. Except as provided in
section 4 of this order, the Secretary of the Treasury shall be responsible for
implementing sections 1705(b)-(e) and 1706 of the Act, to the extent that these
sections pertain to transactions with Cuba.

Sec. 4. Functions of the Department of Commerce. The Secretary of Com-
merce shall be responsible for implementing sections 1705(b)-(e) of the Act,
to the extent that these sections pertain to the exportation to Cuba from the
United States or from a third country of goods and technology subject to the
jurisdiction of the Department of Commerce.

Sec. 5. Consultation. In consultation with the Secretary of State, the Secretary
of the Treasury and the Secretary of Commerce are hereby authorized to take
such actions, including the promulgation of rules and regulations, as may be
necessary to carry out the purposes of the Act and this order.

Sec. 6. Nothing in this order shall be deemed to affect any functions vested
by law in the Federal Communications Commission.

Sec. 7. Effective Date. This order shall be effective immediately.

William J. Clinton
THE WHITE HOUSE
July 4, 1993

PART 1V.3. PROHIBITING CERTAIN TRANSACTIONS INVOLVING
THE NATIONAL UNION FOR THE TOTAL INDEPENDENCE OF
ANGOLA (UNITA)

Executive Order 12865
By the authority vested in me as President by the Constitution and the laws of
the United States of America, including the International Emergency Economic
PowersAct (50 U.S.C. 1701 et seq.), the National EmergenciesAct (50 U.S.C.
1601 et seq.), section 5 of the United Nations Participation Act of 1945, as
amended (22 U.S.C. 287c), and section 301 of title 3, United States Code, and
in view of United Nations Security Council Resolution No. 864 of September
15, 1993,

I, WILLIAM J. CLINTON, President of the United States of America, take
note of the United Nations Security Council’s determination that, as a result
of UNITA's military actions, the situation in Angola constitutes a threat to
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international peace and security, and find that the actionsand policiesof UNITA,
in continuing military actions, repeated attempts to seize additional territory
and failure to withdraw its troops from locations that it has occupied since the
resumption of hostilities, in repeatedly attaching United Nations personnel
working to provide humanitarian assistance, in holding foreign national s against
their will, in refusing to accept the results of the democratic elections held in
Angola in 1992, and in failing to abide by the ** Acordos de Paz,” constitute
an unusual and extraordinary threat to the foreign policy of the United States,
and hereby declare a national emergency to deal with that threat.

| hereby order:

Section 1. the following are prohibited, notwithstanding the existence of any
rights or obligations conferred or imposed by any international agreement or
contract entered into or any license or permit granted before the effective date
of this order, except to the extent provided in regulations, orders, directives,
or licenses which may hereafter be issued pursuant to this order:

(a) The sale or supply by United States persons or from the United States,
or using U.S.-registered vessels or aircraft, of arms and related material of all
types, including weapons and ammunition, military vehicles and equipment
and spare parts for the aforementioned, as well as petroleum and petroleum
products, regardless of origin:

(1) to UNITA;

(2) to the territory of Angola, other than through points of entry to be
designated by the Secretary of the Treasury, or any activity by United States
persons or in the United States which promotes or is calculated to promote
such sale or supply.

(b) Any transaction by any United States person that evades or avoids, or
has the purpose of evading or avoiding, or attempts to violate, any of the
prohibitions set forth in this order.

Sec. 2. For purposes of this order:

(8) Theterm *“ United States person” means any United States citizen, perma-
nent resident alien, juridical person organized under the laws of the United
States (including foreign branches), or person in the United States;

(b) The term “UNITA” includes:

(2) the Uniao Nacional para a Independencia Total de Angola (UNITA),
known in English as the “National Union for the Total Independence of
Angolg;”

(2) the Forcas Armadas para a Liberacao de Angola (FALA), known in
English as the ““Armed Forces for the Liberation of Angola;”” and

(3) any person acting or purporting to act for or on behaf of any of the
foregoing, including the Free Angola Information Service, Inc.

Sec. 3. The Secretary of the Treasury, in consultation with the Secretary of
State, is hereby authorized to take such actions, including the promulgation
of rules and regulations, and to employ all powers granted to the President by
the International Emergency Economic Powers Act and the United Nations
Participation Act as may be necessary to carry out the purpose of this order.
The Secretary of the Treasury may redelegate any of these functions to other
officers and agencies of the United States Government.

Sec. 4. Nothing contained in the order shall be construed to supersede the
requirements established under the Arms Export Control Act (22 U.S.C. 2751
et seq.) and the Export Administration Act (50 U.S.C. App. 2401 et seq.) to
obtain licenses for the exportation from the United States or from a third
country of any goods, data, or services subject to the export jurisdiction of the
Department of State or the Department of Commerce.

Sec. 5. All Federal agencies are hereby directed to take all appropriate
measures within their authority to carry out the provisions of this order, includ-
ing suspension or termination of licenses or other authorizations in effect as
of the date of this order.

Sec. 6. Nothing contained in this order shall create any right or benefit,
substantive or procedural, enforceable by any party against the United States,
its agencies or instrumentalities, its officers or employees, or any other person.

Sec. 7. (a) This order shall take effect immediately.

(b) This order shall be transmitted to the Congress and published in the
Federal Register.

William J. Clinton
THE WHITE HOUSE
September 26, 1993

PART 1V.4. PROHIBITING CERTAIN TRANSACTIONS WITH
RESPECT TO RWANDA AND DELEGATING AUTHORITY WITH
RESPECT TO OTHER UNITED NATIONS ARMS EMBARGOES

Executive Order 12918

By the authority vested in me as President by the Constitution and the laws
of the United States of America, including section 5 of the United Nations
Participation Act of 1945, asamended (22 U.S.C. 287c), the Export Administra-
tion Act of 1979, as amended (50 U.S.C. App. 2401 et seq.), the Arms Export

Control Act (22 U.S.C. 2751 et seq.), and section 301 of title 3, United States
Code, and in view of United Nations Security Council Resolution 918 of May
17, 1994, it is hereby ordered as follows:

Section 1. Arms Embargo. The following activities are prohibited, notwith-
standing the existence of any rights or obligations conferred or imposed by
any international agreement or any contract entered into or any license or
permit granted before the effective date of this order, except to the extent
provided in regulations, orders, directives, or licenses that may hereafter be
issued pursuant to this order:

(a) The sale or supply to Rwanda from the territory of the United States by
any person, or by any United States person in any foreign country or other
location, or using any U.S.-registered vessel or aircraft, of arms and related
materiel of al types, including weapons and ammunition, military vehicles
and equipment, paramilitary police equipment, and spare partsfor the af oremen-
tioned, irrespective of origin. This prohibition does not apply to activities
related to the United Nations Assistance Mission for Rwanda or the United
Nations Observer Mission Uganda-Rwanda or other entities permitted to have
such items by the United Nations Security Council; and

(b) Any willful evasion or attempt to violate or evade any of the prohibitions
set forth in this order, by any person.

Sec. 2. Definitions. For purposes of this order, the term:

(8 “Person” means a natural person as well as a corporation, business
association, partnership, society, trust, or any other entity, organization or group,
including governmental entities; and

(b) “United States person” means any citizen or national of the United
States, any lawful permanent resident of the United States, or any corporation,
business association, partnership, society, trust, or any other entity, organization
or group, including governmental entities, organized under the laws of the
United States (including foreign branches).

Sec. 3. Responsibilities. The functions and responsibilities for the enforce-
ment of the foregoing prohibitions are delegated as follows:

(8) The Secretary of Stateis hereby authorized to take such actions, including
the promulgation of rules and regulations, and to employ al powers granted
to the President by section 5 of the United Nations Participation Act and other
authorities available to the Secretary of State, as may be necessary to carry
out the purpose of this order, relating to arms and related materiel of a type
enumerated on the United States Munitions List (22 C.F.R. Part 121). The
Secretary of State may redelegate any of these functions to other officers and
agencies of the United States Government; and

(b) The Secretary of Commerce, in consultation with the Secretary of State,
is hereby authorized to take such actions, including the promulgation of rules
and regulations, and to employ all powers granted to the President by section
5 of the United Nations Participation Act and other authorities available to the
Secretary of Commerce, as may be necessary to carry out the purpose of this
order, relating to arms and related materiel identified in the Export Administra-
tion Regulations (15 C.F.R. Parts 730-799). The Secretary of Commerce may
redelegate any of these functions to other officers and agencies of the United
States Government.

Sec. 4. Authorization. All agencies of the United States Government are
hereby directed to take all appropriate measures within their authority to carry
out the provisions of this order, including suspension or termination of licenses
or other authorizations in effect as of the date of this order.

Sec. 5. Delegation of Authority. The Secretary of State and the Secretary of
Commerce in consultation with the Secretary of State are hereby authorized
to promulgate rules and regulations, and to employ all powers granted to the
President by section 5 of the United Nations Participation Act and not otherwise
delegated by Executive order, as may be necessary to carry out the purpose
of implementing any other arms embargo mandated by resolution of the United
Nations Security Council, consistent with the allocation of functions delegated
under section 3 of this order. The Secretary of State or the Secretary of
Commerce may redel egate any of these functionsto other officers and agencies
of the United States Government.

Sec. 6. Judicial Review. Nothing contained in this order shall create any
right or benefit, substantive or procedural, enforceable by any party against
the United States, its agencies or instrumentalities, its officers or employees,
or any other person.

Sec. 7. Effective Date. This order shall take effect at 11:59 p.m. eastern
daylight time on May 26, 1994.

William J. Clinton
THE WHITE HOUSE
May 26, 1994

DELEGATION OF AUTHORITIES UNDER THE IRAN-IRAQ ARMS
NON-PROLIFERATION ACT OF 1992

Memorandum for the Secretary of State
By virtue of the authority vested in me by the Constitution and laws of the
United States of America, including Sections 1602-1608 of the Iran-Iragq Arms
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