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About this Guidebook / Disclaimer

This guidebook has been designed for the exclusive use of the Purchaser. Copying or
reproduction of any kind without permission from the author, Personnel Concepts, is
strictly prohibited. Every effort has been made by the author to assure accuracy and
completeness of the information contained herein. This guidebook follows the guidelines
recommended by the U.S. Department of Justice Immigration and Naturalization Service
and is provided with the understanding that Personnel Concepts or any of its affiliates
cannot be held responsible for errors or omissions, changes in law, regulations or
interpretations thereof. This guidebook is not intended to be legal interpretation of any
law or regulation.

This publication is designed to provide accurate and authoritative information in regard
to the subject matter covered. It is sold with the understanding that the publisher is not
engaged in rendering legal, accounting or other professional services. If legal advice or
other expert assistance is required, the service of a competent professional must be
sought. — From a Declaration of Principles jointly adopted by a Committee of the
American Bar Association and a Committee of Publishers.

This guidebook and its related products are provided with the understanding that
Personnel Concepts or any person or entity involved in creating, producing or
distributing this manual and its related products are not liable for any direct, indirect,
incidental, special or consequential damages arising out of the use of or inability to use
this manual and its related products or out of the breach of any warranty. Personnel
Concepts or any authorized distributor’s liability to users, if any, shall in no event exceed
the total amount paid to Personnel Concepts or any of its authorized distributors for this
manual and its related products.

Personnel Concepts
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Implementation Procedures

The following implementation procedures are intended to provide specific instructions for
correctly utilizing the various components of our I-9 Compliance Kit. If you have
additional questions about this guidebook or other kit components, please contact
Personnel Concepts at 800-333-3795.

1.

10.

Post the enclosed 1-9 Compliance Poster in an area where job applicants and
new hires can view it.

If you participate in e-Verify, a free electronic verification service sponsored by
the Social Security Administration and the Department of Homeland Security,

contact us at 800-333-3795 to order a bilingual e-Verify Compliance Poster to

meet posting and notification requirements.

Read the “Recent Revision to Form 1-9” section in this chapter to familiarize
yourself with the changes that have been made to the form and how those
changes impact the employment eligibility verification process. (Note: While the
newly revised form (Rev. 02/02/09)N must be used for all new hires after the final
transition date of 4/3/09, you do not need to complete new I-9s for existing
employees).

Review Chapter 2, “Understanding 1-9s,” for a plain language overview of the
mandatory employment eligibility verification process prescribed by government
regulations.

Refer to Chapter 3 for information on how I-9 requirements are enforced by
various government agencies. This information is intended to help you
understand what may happen if you are audited and the enforcing agency
discovers a paperwork violation.

Read Chapter 4, “Record Keeping and Best Practices” for recommendations on
retaining and storing completed 1-9 forms.

Store all completed I-9 forms, including existing forms on file, in the alphabetized
storage binder you received with this guidebook. (The practice of separating I-9
records from other personnel records is recommended by attorneys and HR
experts).

As needed, refer to Chapter 5 (“Regulatory Text”) and Chapter 6 (“M-274
Handbook for Employers”) for guidance on properly completing the 1-9 or
whenever you have questions about the eligibility verification process.

Review Chapter 7 (“No-Match Regulations”) for information on controversial final
regulations regarding employer obligations upon receiving a no-match letter from
the Social Security Administration and the Department of Homeland Security.

If you need additional 1-9 forms, contact Personnel Concepts at 800-333-3795 to
order packs of 10 or 25.

Personnel Concepts
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Introduction to 1-9s

Hiring an employee is very important to the success of a company, but ensuring that it is
done without violating hiring laws is equally important. Today, employers must consider
both anti-discrimination and immigration laws when they make hiring decisions and set
corporate policies relating to hiring.

Over the years, Congress has worked hard to reform our nation’s immigration laws so
that illegal immigration is eliminated while legal immigration is maintained as one of this
country’s traditions.

Employment is often what attracts immigrants to the U.S. illegally. Therefore, laws such
as the Immigration Reform and Control Act of 1986 (IRCA) and Title 8 of the Code of
Federal Regulations have been enacted to ensure that employers hire only those who
may legally work here. In order to comply with the laws, employers must verify the
identity and employment eligibility of their workers by completing and retaining a Form I-
9.

Since 1986, IRCA has imposed several important requirements on employers:

* Employers must not knowingly hire, recruit or refer unauthorized aliens for
employment.

* Employers must not continue to employ an alien upon learning that they are or
have become unauthorized to work in the U.S.

* Employers must examine documents to verify an applicants’ authorization status.

* Employers must verify under penalty of perjury that the employee has work
authorization.

* Employers must retain eligibility records for three years after the date of hire, or
one year after termination, whichever is later.

* Employers must not discriminate against individuals (except unauthorized aliens)
when hiring based on immigration status.

Revisions to Form 1-9

U.S. Citizenship and Immigration Services (USCIS) submitted to the Federal Register
an interim final rule that revised the list of documents acceptable for the Form I-9,
Employment Eligibility Verification, process. The revised form improves the security of
the employment authorization verification process. Employers will be required to use
the revised form for all new hires and to reverify any employee with expiring
employment authorization beginning on April 3, 2009. The current edition of Form [-9,
dated 06/05/2007, will no longer be valid for use on or after April 3, 2009. . The
Handbook for Employers, Instructions for Completing the Form -9 (M-274) is being
updated to reflect these changes and will be published on the USCIS website in the
near future.

Personnel Concepts
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The purpose of this rule is to improve the integrity of the employment verification process
so that individuals who are unauthorized to work are prevented from obtaining
employment in the United States.

The interim final rule narrows the list of acceptable identity documents and further
specifies that expired documents are not considered acceptable forms of identification.
An expansive document list makes it more difficult for employers to verify valid and
acceptable forms and single out false documents compromising the effectiveness and
security of the Form |-9 process. The changes included in the interim final rule will
significantly improve the security of the employment eligibility verification process.

The revised Form -9 reflects changes made to the list of documents acceptable for the
Form I-9 in accordance with the Department of Homeland Security’s (DHS) recent
interim final rule. The rule furthers DHS'’s ongoing effort to increase the security of the
employment authorization verification process. The new rule:

* Requires that all documents presented during the verification process be
unexpired. Expired documents may not portray a current status and
are prone to tampering and fraud. If a document does not contain an
expiration date (such as a Social Security card) then it is considered
unexpired.

* Eliminates List A identity and employment authorization documentation
Forms 1-688, I-688A, and 1-688B (Temporary Resident Card and outdated
Employment Authorization Cards). These documents are no longer
issued and have now expired.

* Adds foreign passports containing certain machine-readable immigrant
visas to List A;

* Adds to List A as evidence of identity and employment authorization valid
passports for citizens of the Federated States of Micronesia (FSM) and
the Republic of the Marshall Islands (RMI), along with Form 1-94 or Form
[-94A indicating nonimmigrant admission under the Compact of Free
Association Between the United States and the FSM or RMI ; and

* Makes technical updates such as replacing the term “ employment
eligibility” with “employment authorization” to conform the regulations to
the statute, replacing references to the former INS with “DHS” and
correcting references to Certificates of Birth Abroad in List C to its correct
title of “Certification of Report of Birth.".

The revised form should be completed exactly the same way as the old one was.
Employers should be mindful of changes to the types of documents that they may accept
in Section 2 — Employer Review and Verification. Every employee must have an 1-9
completed and in their file unless: 1) They were hired after November 6, 1986 and have
continuously worked for the same employer. 2) They are providing domestic services for
a private household sporadically, intermittently or irregularly. 3) They are working for an
employer as an independent contractor. Or 4) they are providing services for the
employer, under a contract, subcontract, or exchange entered into after November 6,
1986. (For example, a temporary employment agency.)

Personnel Concepts
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This rule is effective April 3, 2009. Employers only need to complete the revised version
of the Form 1-9 (Rev. 02/02/09)N for new employees. Employers should not be
completing Forms -9 for existing employees. However, employers must use the Form I-
9 when their employees require reverification. The current version of the Form I-9 (dated
06/05/2007) will no longer be valid. Employers who continue to use the 06/05/2007
edition of the Form 1-9 on or after that date may be subject to civil money penalties.

Personnel Concepts
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Frequently Asked Questions

Q. Do citizens and nationals of the United States need to prove they are eligible to
work?

A. Yes. While citizens and nationals of the United States are automatically eligible for
employment, they too must present the required documents and complete an 1-9.
Citizens of the United States include persons born in Puerto Rico, Guam, the Virgin
Islands and the Northern Mariana Islands. Nationals of the United States include
persons born in American Samoa, including Swains Island.

Q. Do | need to complete an I-9 for everyone who applies for a job with my
company?

A. No. You need to complete 1-9s only for people you actually hire. For purposes of this
law, a person is "hired" when he or she begins to work for you.

Q. Do I need to fill out an I-9 for independent contractors or their employees?

A. No. For example, if you contract with a construction company to perform renovations
on your building, you do not have to complete 1-9s for that company's employees. The
construction company is responsible for completing the 1-9s for its own employees.
However, you must not knowingly use contract labor to circumvent the law against hiring
unauthorized aliens.

Q. What should I do if the person | hire is unable to provide the required
documents within 3 business days of the date employment begins?

A. If an employee is unable to present the required document or documents within 3
business days of the date employment begins, the employee must produce a receipt
showing that he or she has applied for the document. In addition, the employee must
present the actual document to you within 90 days of the hire. The employee must have
indicated on or before the time employment began, by having checked an appropriate
box in Section 1 that he or she is already eligible to be employed in the United States.

NOTE: Employees hired for less than 3 business days must produce the actual
document(s) and the I-9 must be fully completed at the time employment begins.

Can | fire an employee who fails to produce the required documents within 3
business days?

A. Yes. You can terminate an employee who fails to produce the required document or
documents, or a receipt for a document, within 3 business days of the date employment
begins. However, you must apply these practices uniformly to all employees. If an
employee has presented a receipt for a document, he or she must produce the actual
document within 90 days of the date employment begins.

Q. What happens if | properly complete a Form I-9 and INS discovers that my
employee is not actually authorized to work?
A. You cannot be charged with a verification violation. You will also have a good faith
defense against the imposition of employer sanctions penalties for knowingly hiring an
unauthorized alien, unless the government can show you had actual knowledge of the
unauthorized status of the employee, if you have done the following:

* Ensured that employees fully and properly completed Section 1 of the I-9 at the

time employment began.

Personnel Concepts
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* Reviewed the required documents which should have reasonably appeared to
have been genuine and to have related to the person presenting them.

* Fully and properly completed Section 2 of the I-9, and signed and dated the
employer certification.

* Retained the I-9 for the required period of time.

* Made the I-9 available upon request to an INS, DOL or OSC officer.

Q. May | specify which documents | will accept for verification?

A. No. The employee can choose which document(s) he or she wants to present from
the lists of acceptable documents. You must accept any document (from List A) or
combination of documents (one from List B and one from List C) listed on the 1-9 and
found in Part 8 of this Handbook which reasonably appear on their face to be genuine
and to relate to the person presenting them. To do otherwise could be an unfair
immigration-related employment practice. Individuals who look and/or sound foreign
must not be treated differently in the hiring or verification process.

Q. What is my responsibility concerning the authenticity of document(s)
presented to me?

A. You must examine the document(s) and, if they reasonably appear on their face to be
genuine and to relate to the person presenting them, you must accept them. To do
otherwise could be an unfair immigration-related employment practice. If the
document(s) do not reasonably appear on their face to be genuine or to relate to the
person presenting them, you must not accept them.

Q. Why are certain documents listed in both List B and List C? If these documents
are evidence of both identity and employment eligibility, why aren't they found in
List A?

A. Three documents can be found in both List B and List C, the U.S. Citizen ID Card and
the ID Card for use of Resident Citizen in the U.S. acceptable as ID Cards in List B and
a Native American tribal document. Although these documents are evidence of both
identity and employment eligibility, they are not found in List A because List A
documents are limited to those designated by Congress in the law. An employee can
establish both identity and employment eligibility by presenting one of these documents.
You should record the document title, issuing authority, number and expiration date (if
any) for that document in the appropriate spaces for both List B and List C.

Q. May | accept an expired document?

A. No. Expired documents are no longer acceptable for Form 1-9. However, you may
accept Employment Authorization Documents (I-766) and Permanent Resident Cards
(Form I-551) that appear to be expired on their face, but have been extended under the
limited circumstances

Q. How can I tell if an INS-issued document has expired?

A. Some INS-issued documents, such as previous versions of the Alien Registration
Receipt Card (I-151 and 1-551), do not have expiration dates and are valid indefinitely.
However, the 1989 revised version of the Alien Registration Receipt Card (I-551), which
is rose-colored with computer readable data on the back, features a 2-year or 10-year
expiration date. Other INS issued documents, such as the Temporary Resident Card (I-

Personnel Concepts
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688) and the Employment Authorization Card (I-688A or |1-688B) also have expiration
dates. These dates can be found either on the face of the document or on a sticker
attached to the back of the document.

Q. Some people are presenting me with Social Security Cards that have been
laminated. May | accept such cards as evidence of employment eligibility?

A. You may not accept a laminated Social Security Card as evidence of employment
eligibility if the card states on the back "not valid if laminated." Lamination of such cards
renders them invalid. Metal or plastic reproductions of Social Security Cards are not
acceptable.

Q. Some people are presenting me with printouts from the Social Security
Administration with their name, Social Security Number, date of birth and their
parents' names. May | accept such printouts in place of a Social Security Card as
evidence of employment eligibility?

A. No. Only a person's official Social Security Card is acceptable.

Q. May | accept a photocopy of a document presented by an employee?
A. No. Employees must present original documents. The only exception is that an
employee may present a certified copy of a birth certificate.

Q. I noticed on the Form I-9 that under List A there are 2 spaces for document
numbers and expiration dates. Does this mean | have to see 2 List A documents?
A. No. One of the documents found in List A is an unexpired foreign passport with an
attached INS Form 1-94. The Form I-9 provides space for you to record the document
number and expiration date for both the passport and the INS Form 1-94.

Q. When I review an employee's identity and employment eligibility documents,
should | make copies of them?

A. The law does not require you to photocopy documents. However, if you wish to make
photocopies, you should do so for all employees, and you should retain each photocopy
with the 1-9. Photocopies must not be used for any other purpose. Photocopying
documents does not relieve you of your obligation to fully complete Section 2 of the 1-9
nor is it an acceptable substitute for proper completion of the I-9 in general.

NOTE 1: Although a Certificate of Naturalization (INS Forms N-550 and N-570) provides
across the face of the document that it may not be copied, such certificates may be
copied in this limited situation.

NOTE 2: Copies of documents retained by Federal government employers must be kept
separately from an employee's official personnel folder.

Q. When do I fill out the I-9if | hire someone for less than 3 business days?
A. You must complete both Sections 1 and 2 of the I-9 at the time of the hire. This
means the 1-9 must be fully completed when the person starts to work.

Q. What should I do if | rehire a person who previously filled out an [-9?

A. You do not need to complete a new I-9 if you rehire the person within 3 years of the
date that the 1-9 was originally completed and the employee is still eligible to work. You
should review the previously completed I-9, and if the employee's work authorization has
not expired, note the date of rehire in the Updating and Reverification Section on the |-9

Personnel Concepts
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(Section 3), and sign in the appropriate space. If the employee's work authorization has
expired, you also need to examine a document that reflects that the employee is
authorized to work in the U.S., and record the document title, number and expiration
date (if any) in Section 3.

Q. What should I do if | need to update or reverify an I-9 for an employee who filled
out an earlier version of the form?

A. You may line through any outdated information and initial and date any updated
information. You may also choose, instead, to complete a new I-9.

Q. Do | need to complete a new I-9 when one of my employees is promoted within
my company or transfers to another company office at a different location?

A. No. You do not need to complete a new I-9 for such promoted or transferred
employees.

Q. What do 1 do when an employee's work authorization expires?

A. You will need to reverify on the I-9 in order to continue to employ the person.
Reverification must occur no later than the date that work authorization expires. The
employee must present a document that shows either an extension of the employee's
initial employment authorization or new work authorization. You must review this
document and, if it reasonably appears on its face to be genuine and to relate to the
person presenting it, record the document title, number and expiration date (if any), in
the Updating and Reverification Section on the 1-9 (Section 3), and sign in the
appropriate space. You may want to establish a calendar call-up system for employees
whose employment authorization will expire in the future.

NOTE: You cannot refuse to accept a document because it has a future expiration date.
You must accept any document (from List A or List C) listed on the I-9 and in Part 8 of
this Handbook which on its face reasonably appears to be genuine and to relate to the
person presenting it. To do otherwise could be an unfair immigration-related employment
practice.

Q. Can | avoid reverifying the 1-9s by not hiring persons whose employment
authorization has an expiration date?

A. You cannot refuse to hire persons solely because their employment authorization is
temporary. The existence of a future expiration date does not preclude continuous
employment authorization for an employee and does not mean that subsequent
employment authorization will not be granted. In addition, consideration of a future
employment authorization expiration date in determining whether an alien is qualified for
a particular job could be an unfair immigration-related employment practice.

Q. As an employer, do | have to fill out all the 1-9s myself?

A. No. You may designate someone to fill out the I-9s for you, such as a personnel
officer, foreman, agent or anyone else acting in your interest. However, you are still
liable for any violations of the employer sanctions laws.

Q. Can | contract with someone to complete the 1-9s for my business?

A. Yes. You can contract with another person or business to verify employees' identity
and work eligibility and to complete the 1-9s for you. However, you are still responsible
for the contractor's actions and are liable for any violations of the employer sanctions
laws.

Personnel Concepts
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Q. As an employer, can | negotiate my responsibility to complete the I-9s in a
collective bargaining agreement with a union?

A. Yes. However, you are still liable for any violations of the employer sanctions laws. If
the agreement is for a multi-employer bargaining unit, certain rules apply. The
association must track the employee's hire and termination dates each time the
employee is hired or terminated by an employer in the multi-employer association.

Q. What are the requirements for retaining the 1-9?

A. If you are an employer, you must retain the 1-9 for 3 years after the date employment
begins or 1 year after the date the person's employment is terminated, whichever is
later. If you are an agricultural association, agricultural employer or farm labor
contractor, you must retain the 1-9 for 3 years after the date employment begins for
persons you recruit or refer for a tee.

Q. Will | get any advance notice if an INS, DOL or OSC officer wishes to inspect
my [-9s?

A. Yes. The officer will give you at least 3 days (72 hours) advance notice before the
inspection. If it is more convenient for you, you may waive the 3-day notice. You may
also request an extension of time in which to produce the 1-9s. The INS, DOL or OSC
officer will not need to show you a subpoena or a warrant at the time of the inspection.

NOTE: This does not preclude the INS, the DOL, or the OSC from obtaining warrants
based on probable cause for entry onto the premises of suspected violators without
advance notice. Failure to provide the I-9s for inspection is a violation of the employer
sanctions laws and could result in the imposition of civil money penalties.

Q. Do I have to complete an I-9 for Canadians who entered the United States under
the Free Trade Agreement?

A. Yes. You must complete an I-9 for all employees. Canadians must show identity and
employment eligibility documents just like all other employees.

Q. If  acquire a business, can | rely on the 1-9s completed by the previous
owner/employer?

A. Yes. However, you also accept full responsibility and liability for all 1-9s completed by
the previous employer relating to individuals who are continuing in their employment.

Q. If am arecruiter or referrer for a fee, do | have to fill out I-9s on persons whom
| recruit or refer?

A. No, with three exceptions. Agricultural associations, agricultural employers and farm
labor contractors are still required to complete 1-9s on all individuals who are recruited or
referred for a fee. However, all recruiters and referrers for a fee must still complete 1-9s
for their own employees hired after November 6, 1986. Also, all recruiters and referrers
for a fee are still liable for knowingly recruiting or referring for a fee aliens not authorized
to work in the United States.

Q. Can | complete Section 1 of the I-9 for an employee?

A. Yes. You may help an employee who needs assistance in completing Section 1 of the
[-9. However, you must also complete the "Prepare/Translator Certification" block. The
employee must still sign the certification block in Section 1.

Personnel Concepts
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Q. How can | avoid discriminating against certain employees while still complying
with this law?

A. You can avoid discriminating against certain employees and still comply with the law
by applying the employment eligibility verification procedures of this law to all newly
hired employees and by hiring without respect to the national origin or citizenship status
of those persons authorized to work in the United States. To request to see identity and
employment eligibility documents only from persons of a particular origin, or from
persons who appear or sound foreign, is a violation of the employer sanctions laws and
may also be a violation of Title VIl of the Civil Rights Act of 1964. You should not
discharge present employees, refuse to hire new employees or otherwise discriminate
on the basis of foreign appearance, accent, language or name.

Q. I know that the Act prohibits discrimination on the basis of citizenship status
against "protected individuals." Who are protected individuals?

A. Protected individuals include citizens or nationals of the United States, lawful
permanent residents, temporary residents and persons granted refugee or asylee status.
The term does not include aliens in one of those classes who fail to make a timely
application for naturalization after they become eligible.

Q. Can | be charged with discrimination if | contact the INS about a document
presented to me that does not reasonably appear to be genuine and relate to the
person presenting it?

A. No. The anti-discrimination provisions of the Act only apply to the hiring and
discharging of individuals. While you are not legally required to inform the INS of such
situations, you may do so if you choose to.

Q. Is the Form I-9 available in languages other than English?

A. The Form I-9 is available in English and Spanish. However, only employers in Puerto
Rico may have employees complete the Spanish version for their records. Employers in
the 50 states and other U.S. territories may use the Spanish version as a translation guide
for Spanish-speaking employees, but must complete the English version and keep it in the
employer’s records. Employees may also use or ask for a translator/preparer to assist
them in completing the form. Employers in Puerto Rico may use either the Spanish or the
English version of the new Form I-9 to verify employees. Employers in Puerto Rico may
not use the expired 1988 Spanish or English edition of Form [-9.
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When a Form -9 Needs to be Completed

Any time a person is hired to perform labor or services in return for wages or other
remuneration, a Form 1-9 must be completed. This requirement applies to everyone
hired after November 6, 1986.

The employee must fully complete Section 1 of the form at the time of hire or when the
employee begins work.

The employer should then review the employee’s document(s) and fully complete
Section 2 of the form within 3 business days of hire.

If a person is hired for less than 3 business days, Sections 1 and 2 of the Form I-9 must
be fully completed at the time of hire or when the employee begins work.

A Form I-9 DOES NOT need to completed for:

* Persons hired before November 7, 1986, who are continuing in their employment
and have a reasonable expectation of employment at all times.

* Persons employed for casual domestic work in a private home on a sporadic,
irregular or intermittent basis.

* Persons who are independent contractors.

* Person who provide labor who are employed by a contractor providing contract
services (e.g., employee leasing)

Note: An employer cannot contract for the labor of an alien if they know the alien is not
authorized to work in the United States.

What to do With Forms [-9 After They Are Completed

Unlike tax forms, for example, 1-9 forms are not filed with the U.S. government. The
requirement is for employers to maintain 1-9 records in its own files for 3 years after
the date of hire or 1 year after the date the employee's employment is terminated,
whichever is later. For example, if an employee was hired on 2/1/02 and their
employment was terminated on 6/20/03 the retention date would be figured by the
following:

1. Add three years to the date of hire — 2/1/02 + 3 yrs = 2/1/05

2. Add one year to the date employment was terminated — 6/20/03 + 1 year =
6/20/04.

3. Compare the two dates: 2/1/05 and 6/20/04

4. The later of the two, 2/1/05, becomes the retention date.

This means that Form 1-9 needs to be retained for all current employees, as well as
terminated employees whose records remain within the retention period. Form [-9
records may be stored at the worksite to which they relate or at a company
headquarters (or other) location, but the storage choice must make it possible for the
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documents to be transmitted to the worksite within 3 days of an official request for
production of the documents for inspection.

Note: U.S. immigration law does not prescribe or proscribe storage of a private
employer’s 1-9 records in employee personnel files. As a practical matter, however,
particularly if a large number of employees are involved, it may be difficult to extract
records from individual personnel files in time to meet a 3-day deadline for production
of 1-9 records for official inspection.

Employee’s Responsibility

A new employee must complete Section 1 of a Form [-9 no later than close of
business on his/her first day of work. The employee’s signature holds him/her
responsible for the accuracy of the information provided. The employer is responsible
for ensuring that the employee completes Section 1 in full. No documentation from the
employee is required to substantiate Section 1 information provided by the employee.

Employer’'s Responsibility

The employer is responsible for ensuring completion of the entire form. No later than
close of business on the employee’s third day of employment services, the employer
must complete section 2 of the Form I-9. The employer must review documentation
presented by the employee and record document information of the form. Proper
documentation establishes both that the employee is authorized to work in the U.S.
and that the employee who presents the employment authorization document is the
person to whom it was issued. The employer should supply to the employee the
official list of acceptable documents for establishing identity and work eligibility. The
employer may accept any List A document, establishing both identity and work
eligibility, or combination of a List B document (establishing identity) and List C
document (establishing work eligibility), that the employee chooses from the list to
present (the documentation presented is not required to substantiate information
provided in Section 1). The employer must examine the document(s) and accept them
if they reasonably appear to be genuine and to relate to the employee who presents
them. Requesting more or different documentation than the minimum necessary to
meet this requirement may constitute an unfair immigration-related employment
practice. If the documentation presented by an employee does not reasonably appear
to be genuine or relate to the employee who presents them, employers must refuse
acceptance and ask for other documentation from the list of acceptable documents
that meets the requirements. An employer should not continue to employ an employee
who cannot present documentation that meets the requirements.

Genuineness of Documents

Employers are not required to be document experts. In reviewing the genuineness of
the documents presented by employees, employers are held to a reasonableness
standard. Since no employer which is not participating in one of the employment
verification pilots has access to receive confirmation of information contained in a
document presented by an employee to demonstrate employment eligibility, it may
happen that an employer will accept a document that is not in fact genuine, or is
genuine but does not belong to the person who presented it. Such an employer will
not be held responsible if the document reasonably appeared to be genuine or to
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relate to the person presenting it. An employer who receives a document that appears
not to be genuine may request assistance from the nearest Immigration field office or
contact the Office of Business Liaison.

Receipt Rule

Originally effective September 30, 1997, amended by interim rule on February 9, 1999,
the receipt rule explains when receipts may be used in lieu of original documents in the
Form |-9 process. Under the receipt rule, an individual may present a "receipt” in lieu of
a listed document to complete section 2 of the I-9 Form. The receipt is valid for a
temporary period. There are three different documents that qualify as receipts under the
rule.

The first type of receipt that an employee may present is a receipt for the application for
a replacement document when the document has been lost, stolen or damaged. The
receipt is valid for 90 days, after which the individual must present the replacement
document to complete the I-9 Form. Note that this rule does not apply to individuals who
present receipts for new documents following the expiration of their previously held
document.

The second type of receipt that an employee may present is a Form 1-94 containing a
temporary I-551 stamp and a photograph of the individual, which is considered a receipt
for Form I-551. The individual must present the Form |-551 by the expiration date of the
temporary I-551 stamp, or within one year from the date of issuance of the Form 1-94 if
the 1-551 stamp does not contain an expiration date.

The third type of receipt that an employee may present is a Form 1-94 containing an
unexpired refugee admission stamp. This is considered a receipt for either an
Employment Authorization Document (i.e., Form I-766 or 1-688B) or a combination of a
Social Security card and List B document. The employee must present acceptable
documentation to complete the I-9 Form within 90 days after the date of hire, or in the
case of reverification, the date employment authorization expires.

Common example: An EAD (Form 1-688B or Form I-766) is generally valid as evidence
of work authorization for one year. The EAD may be renewed by the submission of a
new application to the U.S. Citizenship and Immigration Services. Accordingly, a receipt
acknowledging such an application is unacceptable.

Note: A receipt is never acceptable for employment lasting for less than 3 working days.

Source of Confusion:

(1) Social Security Cards. Please see Employer Information Bulletin 112.

(2) Multiple entries for document numbers and expiration dates must be filled out only
where an employee has presented more than one document under one List (e.g., an
unexpired passport with an unexpired Form 1-94, unexpired passport with an unexpired
Form 1-94 and Form I-20 endorsed by the Designated School Official). All document
numbers and expiration dates must be recorded.

(3) List A or List B documents from which the bearer cannot be identified are never
acceptable even if unexpired.

(4) Unexpired foreign passport containing an unexpired 1-551 ADIT stamp. This
constitutes temporary evidence of permanent resident status and must be reverified at
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the time the stamp expires; it does not constitute a receipt. The actual Form I-551, or
“green card,” should not be reverified even if it contains an expiration date.

DHS regulations provide that if it does not adjudicate an application for employment
authorization within 90 days, it will grant an employment authorization document valid for

a period not to exceed 240 days. To receive an interim employment authorization
document, the individual should contact his or her local office of United States
Citizenship and Immigration Services (USCIS).

Discrimination

The law protects certain individuals from unfair immigration-related employment
practices of a U.S. employer. The U.S. government entity charged with oversight of
the laws protecting against unfair immigration-related employment practices is the
Office of Special Counsel for Immigration Related Unfair Employment Practices, which
is part of the Civil Rights Division of the U.S. Department of Justice.

Prohibited actions that will be viewed as discrimination include:

» Citizenship or immigration status discrimination with respect to hiring, firing and
recruitment or referral for a fee, by employers with four or more employees,
subject to certain exceptions. Employers may not treat individuals differently
because they are, or are not, U.S. citizens or work authorized individuals. U.S.
citizens, recent permanent residents, temporary residents, asylees and refugees
are protected from citizenship status discrimination. Exceptions: permanent
residents who do not apply for naturalization within six months of eligibility are
not protected from citizenship status discrimination. Citizenship status
discrimination which is otherwise required to comply with law, regulation,
executive order or government contract is permissible by law.

< National origin discrimination with respect to hiring, firing and recruitment or
referral for a fee, by employers with more than three and fewer than 15
employees. The Form I-9 process may not be used to pre-screen employees for
hiring. Employers may not treat individuals differently because of their place of
birth, country of origin, ancestry, native language, accent or because they are
perceived as looking or sounding "foreign." U.S. citizens and all work authorized
individuals are protected from national origin discrimination. The Equal
Employment Opportunity Commission has national origin jurisdiction over
employers with 15 or more employees.

* Unfair documentary practices related to verifying the employment eligibility of
employees. Employers may not, on the basis of citizenship status or national
origin, request more or different documents than are required to verify
employment eligibility and identity, reject reasonably genuine-looking documents
or specify certain documents over others. Furthermore, an employer may not
consider the fact that work authorization documents have future expiration dates
as cause for not hiring or for terminating employment. In many cases, the
employee will be granted an extension because of their employment
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authorization. U.S. citizens and all work authorized immigrants are protected
from document abuse.

* Retaliation. Individuals who file charges with OSC, who cooperate with an OSC
investigation, who contest action that may constitute unfair documentary
practices or discrimination based upon citizenship status or national origin, or
who otherwise assert their rights under the INA's anti-discrimination provision are
protected from retaliation.

Discrimination charges may be filed by a person who believes they are the victim of
employment discrimination, a person acting on behalf of such an individual or an INS
officer who believes that discrimination has occurred.

Charges of national origin discrimination against employers with 4 to14 employees and
all charges of citizenship status discrimination against employers with 4 or more
employees, should be filed with the Office of Special Counsel for Immigration Related
Unfair Employment Practices (OSC) within the Department of Justice.

Discrimination charges must be filed within 180 days of the discriminatory act. Upon
receipt of the discrimination charge, the OSC will notify the employer within 10 days that
the charges have been filed and an investigation will be conducted. If the OSC has not
filed a complaint with an administrative law judge within 120 days of receiving a charge
of discrimination, it will notify the person making a charge of its determination not to file a
complaint. The person making the charge (other than an INS officer) may file a
complaint with an administrative law judge within 90 days after receiving the notice from
the OSC. In addition, the OSC may still file a complaint within this 90-day period. The
administrative law judge will conduct a hearing and issue a decision.

Reverification

When an employee’s work authorization expires, his or her employment eligibility must
be reverified. Section 3 of the Form -9 may be used or, if Section 3 has already been
used for a previous reverification or update, a new Form |-9 can be used. If a new form
is used, the employee’s name should be written in Section 1, Section 3 should be
completed and the new form should be retained with the original. The employee must
present a document that shows either an extension of the employee’s initial employment
authorization or new work authorization. If the employee cannot provide proof of current
work authorization, an employer can not continue to employ them.

To maintain continuous employment eligibility, an employee with temporary work
authorization should apply for new work authorization at least 90 days before the
current expiration date. If the Service fails to adjudicate the application for employment
authorization within 90 days, then the employee will be authorized for employment on
Form I-688B for a period not to exceed 240 days.

Employers must reverify on the Form I-9 no later than the date the employee’s work
authorization expires.

Remember: Receipts showing that the employee has applied for an extension of an
expired employment authorization document are not acceptable. (See Receipt Rule.)
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Employees are not required to present, for reverification purposes, a new version of the
same document that was presented to satisfy Section 2 but subsequently expired. Any
document or combination of documents that would be acceptable to demonstrate work
eligibility/authorization under Section 2 may be presented for reverification purposes. It is
the employee’s choice as to which document to present.

Permanent Resident Cards (also known as Alien Registration Receipt cards, Forms |-
551, Resident Alien Cards, Permanent Resident Cards or “Green Cards”) are issued to
lawful permanent residents and conditional residents and should not be reverified
when the cards expire. Temporary evidence of permanent resident status in the form of
a temporary 1-551 ADIT stamp in an unexpired foreign passport is subject to
reverification. This is because of the temporary nature of this document. Likewise,
documents from List B need not be reverified when they expire. In fact, documents from
List B are acceptable even if they have already expired at the time that they are initially
shown.

Most employers find it useful to institute a system that reminds them automatically, in
advance, that a given employee’s authorization document will expire. Advance warning
assists both employees and employers, since early notice will usually allow employees
time to renew the authorization prior to the expiration date and avoid penalties for
employers. Enough advance warning is important so that the employee can apply for
and receive replacement documents in time to maintain uninterrupted employment. Note
that U.S. Citizenship and Immigration Services’ processing of applications for work
authorization or evidence of work authorization can take up to 90 days.

Rehires

When you rehire an employee, you must ensure that he or she is still authorized to work.
You may do this by completing a new Form 1-9 or you may reverify or update the original
form by completing Section 3.

If you rehire an employee who had previously completed a Form 1-9, you may reverify on
the employees original Form 1-9 (or on a new Form I-9 if Section 3 of the original has
already been used) if:

* You rehire the employee within 3 years of the initial date of hire.

* The employee’s previous grant of work authorization has expired but he or she is
currently eligible to work on a different basis or under a new grant of work
authorization than when the original Form 1-9 was completed.

To reverify, you must:

* Record the date of rehire.

* Record the document title, number, and expiration date (if any) of any
document(s) presented.

* Sign and date Section 3.

* If you are reverifying on a new form, write the employee’s name in Section 1.

If you rehire an employee who has previously completed a Form 1-9, you may update on
the employee’s original Form I-9 or on a new Form [-9 if:
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* You rehire the employee within 3 years of the initial date of hire.

* The employee is still eligible to work on the same basis as when the original
Form 1-9 was completed.

To update, you must:

¢ Record the date of rehire;
* Sign and date Section 3; and
* If you are updating on a new form, write the employee’s name in Section 1.

In all the situations described above with respect to rehired employees, you always have
the option of completing Sections 1 and 2 of a new Form I-9 instead of completing
Section 3.

Note: Documentation for reverification purposes may be the renewed version of the
originally presented document or any other acceptable document from List A or List C
that demonstrates current work eligibility/authorization. List B documents do not need to
be updated or reverified, even if expired.

Minors

If a minor (person under the age of 18) cannot present a List A document or an identity
document from List B, the Form I-9 should be completed in the following way:

* A parent or legal guardian must complete Section 1 and write “individual under
age 18" in the space for the employee’s signature.

* The parent or legal guardian must complete the “Preparer/Translator
Certification” block.

* You should write “individual under age 18" in Section 2, List B, in the space after
the words “Document #".

* The minor must present a List C document showing his or her employment
eligibility. You should record the required information in the appropriate space in
Section 2.

Missing Form 1-9s

An employer who discovers that the Form -9 is not on file for a given employee should
request that the employee complete section 1 of the Form I-9 immediately and submit
documentation as required in Section 2. The new form should be dated when completed,
never post-dated. Employers may provide an explanatory annotation as to why the Form
I-9 was not completed on a timely basis. When an employee does not provide
acceptable documentation, the employer must terminate employment or risk being
subject to penalties for “knowingly” continuing to employ an unauthorized worker if the
individual is not in fact authorized to work.
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Discovering Unauthorized Employees

It occasionally happens that an employer learns that an employee whose documentation
appeared to be in order for Form I-9 purposes is not actually authorized to work. In such
case, the employer should question the employee and provide another opportunity for
review of proper Form |-9 documentation. If the employee is unable under such
circumstances to provide satisfactory documentation, employment should be
discontinued (alien employees who question the employer’'s determination may be
referred to an Immigration field office for assistance). Employers should be aware that, if
they know or should have known that an employee is unauthorized to work in the United
States, they may be subject to serious penalties for “knowingly continuing to employ” an
unauthorized worker.

Discovering False Documentation

False documentation includes documents that are counterfeit or those that belong to
someone other than the employee who presented them. It occasionally happens that
an employee who initially presented false documentation to gain employment
subsequently obtains proper work authorization and presents documentation of this
work authorization. In such a case, U.S. immigration law does not require the
employer to terminate the employee’s services. However, an employer’s personnel
policies regarding provision of false information to the employer may apply. The
employer should correct the relevant information on the Form [-9.

Photocopies of Documents

There are two separate and unrelated photocopy issues in the employment eligibility
verification process. First is whether an employer may accept photocopies of identity or
employment eligibility documents to fulfill I-9 requirements. The answer is that only
original documents (not necessarily the first document of its kind ever issued to the
employee, but an actual document issued by the issuing authority) are satisfactory, with
the single exception of a certified photocopy of a birth certificate.

Second is whether the employer may or must attach photocopies of documentation
submitted to satisfy Form I-9 requirements to the employee’s Form 1-9. The answer is
that this is permissible, but not required. Where this practice is undertaken by an
employer, it must be consistently applied to every employee, without regard to
citizenship or national origin. If such a copy is made, it must be retained with the Form |-
9. The copying of any such document and the retention of the copy does not relieve the
employer from the requirement to fully complete Section 2 of the Form [-9.

“Green Cards”

The terms Resident Alien Card, Permanent Resident Card, Alien Registration Receipt
Card and Form I-551 all refer to documentation issued to an alien who has been
granted permanent residence in the U.S. Once granted, this status is permanent.
However, the document that an alien carries as proof of this status may expire.
Starting with the “pink” version of the Resident Alien Card (the “white” version does
not bear an expiration date), and including the new technology Permanent Resident
Cards, these documents are valid for either two years (conditional residents) or ten
years (permanent residents). When these cards expire, the alien cardholders must
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obtain new cards. An expired card cannot be used to satisfy Form I-9 requirements for
new employment. Expiration dates do not affect current employment, since employers
are neither required nor permitted to reverify the employment authorization of aliens
who have presented one of these cards to satisfy I-9 requirements (this is true for
conditional residents as well as permanent residents).

Note: Even if unexpired, “green cards” must appear genuine and establish identity of
the cardholder.

Social Security Card Issues

The Social Security Administration (SSA) currently issues SSA numbers and cards to
aliens only if they can present documentation of current employment authorization in
the U.S. Aliens such as lawful permanent residents, refugees and asylees are issued
unrestricted SSA cards that are undistinguishable from those issued to U.S. citizens.
Note on restricted SSA and other cards:

SSA “Valid only with INS (or DHS) Authorization” card — issued to aliens who present
proof of temporary work authorization these cards do not satisfy the Form I-9
requirements.

SSA “Not Valid for Employment” card — issued to aliens who have a valid non-work
reason for needing a social security number (e.g., federal benefits, State public
assistance benefits), but are not authorized to work in the U.S.

Internal Revenue Service (IRS) Individual Taxpayer ldentification Numbers (ITINS) —
issued to aliens dealing with tax issues (e.g., reporting unearned income such as
savings account interest, investment income, royalties, scholarships, etc.). An
Individual Taxpayer Identification Number card is NOT employment eligibility
verification.

Aliens who satisfy 1-9 requirements have been known to present a restricted SSA card
for payroll administration purposes (consistent with advice from SSA and IRS). In
cases like this, the employer needs to encourage the individual to report the change in
status to SSA immediately.

Official Inspection of I-9 Records

Upon request, all Forms -9 subject to the retention requirement must be made
available in their original form or on microfilm or microfiche to an authorized official of
the Bureau of Immigration and Customs Enforcement, Department of Labor and/or the
Justice Department’s Office of Special Counsel for Unfair Immigration-Related
Employment Practices. The official will give employers at least 3 days advance notice
before the inspection. Original documents (as opposed to photocopies) may be
requested.

New Owners of Existing Businesses

In a case where a new owner of a business is a successor in interest, having acquired
an existing business, the new employer may keep the acquired employer’s 1-9 records
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rather than complete new Forms I-9 on employees who were also employees of the
acquired employer. However, since the new employer would be responsible for any
errors, omissions or deficiencies in the acquired records, it may choose to protect
itself by having a new Form I-9 completed for each acquired non-exempt employee
and attached to that employee’s original Form I-9.

Remote Hires

It is not unusual for a U.S. employer to hire a new employee who doesn'’t physically
come to that employer’s offices to complete paperwork. In such cases, employers may
designate agents to carry out their I-9 responsibilities. Agents may include notaries
public, accountant, attorneys, personnel officers, foremen, etc. An employer should
choose an agent cautiously, since it will be held responsible for the actions of that
agent.

Note: Employers should not carry out I-9 responsibilities by means of documents
faxed by a new employee or through identifying numbers appearing on acceptable
documents. The employer must review original documents. Likewise, Forms |-9
should not be mailed to a new employee to complete Section 2 himself or herself.

Service Providers

Some business entities contract with professional employer organizations (PEOS) to
handle the personnel and benefit aspects of the business. This may include
completion and retention of Forms 1-9. Where the business entity and the PEO are "co
employers," one Form I-9 need be completed between the co-employers for each
employee who was simultaneously hired by the co-employers. A business entity and
PEO will be deemed a "co-employer" if, among other things, an employer/employee
relationship is said to exist between the business entity and PEO on the one hand,
and the individual on the other, even though the employee is only performing one set
of services for both co-employers. Therefore, the authority to hire or terminate
employment would have to be in the hands of both the business entity and the PEO.
Since both entities are employing the individual, however, both entities remain equally
responsible for meeting the Form I-9 requirements and equally liable for any failures to
meet those requirements. Accordingly, the employer is fully responsible for errors,
omissions and deficiencies in the PEO's processing.
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Enforcement

The Department of Homeland Security (DHS), U.S. Immigration and Customs
Enforcement (ICE) is authorized to conduct investigations to determine whether
employers have violated the prohibitions against knowingly employing unauthorized
aliens and failing to properly complete, present or retain the Employment Eligibility
Verification form (Form 1-9) for newly hired individuals. If ICE believes that violations
have occurred, ICE may issue a Warning Notice, a Technical or Procedural Failures
Letter notifying the employer of technical or procedural failures in need of correction, or a
Notice of Intent to Fine (NIF).

The Homeland Security Act of 2002 created an executive department combining
numerous federal agencies with a mission dedicated to homeland security. On March 1,
2003, the authorities of the former INS were transferred to three new agencies in the
Department of Homeland Security: U.S. Citizenship and Immigration Services (USCIS),
U.S. Customs and Border Protection (CBP) and U.S. Immigration and Customs
Enforcement (ICE). The two DHS immigration components most involved with the
matters discussed in this guidebook are USCIS and ICE. USCIS is responsible for most
documentation of alien work authorization, for the Form I-9 itself, and for the E-Verify
Employment Eligibility Verification Program. ICE is responsible for enforcement of the
penalty provisions of section 274A of the Act, and for other immigration enforcement
within the United States.

Under the Homeland Security Act, the Department of Justice retained certain important
responsibilities related to the Form 1-9 as well. In particular, the Office of Special
Counsel for Immigration Related Unfair Employment Practices (OSC) in the Civil Rights
Division is responsible for enforcement of the anti-discrimination provisions in section
274B of the Act, while the Executive Office for Immigration Review (EOIR) is responsible
for the administrative adjudication of cases under sections 274A, 274B and 274C (civil
document fraud) of the Act.

The OSC enforces the provisions against discrimination. OSC covers all cases of
discrimination based on citizenship status by employers of four or more employees. It
covers national origin discrimination with employers of four to fourteen employees. The
EEOC has jurisdiction over employers of 15 or more.

Investigation

DHS, OSC and DOL give employers three day’s notice prior to inspecting retained
Forms I-9. The employer must make Forms I-9 available upon request at the location
where DHS, OSC or DOL requests to see them.

If you store Forms 1-9 at an off-site location, inform the inspecting officer of the location
where you store them, and make arrangements for the inspection. The inspecting
officers can perform your inspection at an office of an authorized agency of the United
States if previous arrangements are made. Recruiters or referrers for a fee who
designate an employer to complete employment verification procedures may present a
photocopy or printed electronic image of the Form [-9 at an inspection. If you refuse or
delay an inspection, you will be in violation of DHS retention requirements.

At the time of an inspection, you must:
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1. Retrieve and reproduce only the Forms I-9 electronically retained in the electronic
storage system and supporting documentation specifically requested by the
inspecting officer. This documentation includes associated audit trails that show who
has accessed a computer system and the actions performed within or on the
computer system during a given period of time.

2. Provide the inspecting officer with appropriate hardware and software, personnel,
and documentation necessary to locate, retrieve, read and reproduce any
electronically stored Forms I-9, any supporting documents, and their associated audit
trails, reports and other data used to maintain the authenticity, integrity, and reliability
of the records.

3. Provide the inspecting officer, if requested, any reasonably available or obtainable
electronic summary file(s), such as a spreadsheet, containing all of the information
fields on all of the electronically stored Forms [-9.

Penalties

Civil Penalties

The Department of Homeland Security (DHS) may impose penalties if an investigation
reveals that an employer has knowingly hired or knowingly continued to employ an
unauthorized alien, or has failed to comply with the employment eligibility verification
requirements, with respect to employees hired after November 6, 1986. DHS will issue a
Notice of Intent to Fine (NIF) when it intends to impose penalties. Employers who
receive a NIF may request a hearing before an administrative law judge. If an employer’s
request for a hearing is not received within 30 days, DHS will impose the penalty and
issue a Final Order, which cannot be appealed.

Hiring or continuing to employ unauthorized aliens

An employer found to have knowingly hired, recruited or referred for a fee, or continued
to employ, an unauthorized alien for employment in the United States will be subject to
an order to cease and desist from the unlawful behavior and to pay a civil fine as follows:

1. First Offense: Not less than $275 and not more than $2,200 for each
unauthorized alien.

2. Second offense: Not less than $2,200 and not more than $5,500 for each
unauthorized alien.

3. Subsequent Offenses: Not less than $3,300 and not more than $11,000 for
each unauthorized alien.

These penalties are not limited to employees for whom employers complete and retain I-
9 files, but also cover employers’ use of contract personnel, after November 6, 1986,
known to them to be unauthorized to work in the United States. If an employer can
demonstrate compliance with Form I-9 requirements, a good faith defense with respect
to a charge of knowingly hiring an unauthorized alien will have been established unless
the government can prove otherwise.
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Failing to comply with the Form I-9 requirements

Employers who fail to properly complete, retain and/or make available for inspection
Forms I-9 as required by law, may face civil money penalties in an amount of not less
than $110 and not more than $1,100 for each individual with respect to whom such
violation occurred.

In determining the amount of the penalty, DHS will consider:

1. The size of the business of the employer being charged.
2. The good faith of the employer.

3. The seriousness of the violation.

4. Whether or not the individual was an unauthorized alien.
5. The history of previous violations of the employer.

Enjoining pattern or practice violations

If the Attorney General has reasonable cause to believe that a person or entity is
engaged in a pattern or practice of employment, recruitment or referral in violation of
section 274A(a)(1)(A) or (2) of the Act, the Attorney General may bring civil action in the
appropriate U.S. District Court requesting relief, including a permanent or temporary
injunction, restraining order or other order against the person or entity, as the Attorney
General deems necessary.

Requiring indemnification

Employers found to have required a bond or indemnity from an employee against liability
under the employer sanctions laws may be ordered to pay a civil money penalty of
$1,000 for each violation and to make restitution, either to the person who was required
to pay the indemnity, or, if that person cannot be located, to the U.S. Treasury.

Good faith defense

If the employer can show that he or she has in good faith complied with the Form 1-9
requirements, then the employer has established a “good faith” defense with respect to a
charge of knowingly hiring an unauthorized alien, unless the government can show that
the employer had actual knowledge of the unauthorized status of the employee.

A good faith attempt to comply with the paperwork requirements of Section 274A(b) of
the Act may be adequate notwithstanding a technical or procedural failure to comply,
unless the employer has failed to correct the violation within 10 days after notice from
DHS, or the employer is engaging in a pattern or practice of violations.

Criminal Penalties

Persons or entities who are convicted of having engaged in a pattern or practice of
knowingly hiring unauthorized aliens (or continuing to employ aliens knowing that they
are or have become unauthorized to work in the United States) after November 6, 1986,
may face fines of up to $3,000 per employee and/or six months imprisonment.

Persons who use fraudulent identification or employment eligibility documents or
documents that were lawfully issued to another person, or who make a false statement
or attestation for purposes of satisfying the employment eligibility verification
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requirements, may be fined or imprisoned for up to five years, or both. Other federal
criminal statutes may provide higher penalties in certain fraud cases.

Unlawful Discrimination

If an investigation reveals that an employer has engaged in unfair immigration-related
employment practices under the INA, the Office of Special Counsel for Immigration-
Related Unfair Employment Practices (OSC) may take action. An employer will be
ordered to stop the prohibited practice and may be ordered to take one or more
corrective steps, including:

1. Hire or reinstate, with or without back pay, individuals directly injured by the
discrimination.

2. Post notices to employees about their rights and about employers’ obligations.
3. Educate all personnel involved in hiring and in complying with the employer
sanctions and antidiscrimination laws about the requirements of these laws.

The court may award attorney’s fees to prevailing parties, other than the United States, if
it determines that the losing parties’ argument is without foundation in law and fact.
Employers who commit citizenship status or national origin discrimination in violation of
the anti-discrimination provision of the INA may also be ordered to pay a civil money
penalty as follows:

1. First Offense: Not less than $275 and not more than $2,200 for each individual
discriminated against.

2. Second Offense: Not less than $2,200 and not more than $5,500 for each
individual discriminated against.

3. Subsequent Offenses: Not less than $3,300 and not more than $11,000 for each
individual discriminated against.

Employers who commit document abuse such as requesting more or different
documents than an employee has chosen to present from List A or Lists B and C, in
violation of the anti-discrimination provision of the INA, may similarly be ordered to pay a
civil money penalty as follows:

1. Not less than $110 and not more than $1,100 for each individual discriminated
against.

If an employer is found to have committed national origin discrimination under Title VII of
the Civil Rights Act of 1964 (Title VII), it may be ordered to stop the prohibited practice
and to take one or more corrective steps, including:

1. Hire, reinstate or promote with back pay and retroactive seniority.

2. Post notices to employees about their rights and about the employer’s obligations.
3. Remove incorrect information, such as a false warning, from an employee’s
personnel file.

Under Title VII, compensatory damages may also be available where intentional
discrimination is found. Damages may be available to compensate for actual monetary
losses, for future monetary losses and for mental anguish and inconvenience. Punitive
damages may be available if the employer acted with malice or reckless indifference.
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The employer may also be required to pay attorneys’ fees, expert witness fees and court
costs.

Civil Document Fraud

If a DHS investigation reveals that an individual has knowingly committed or participated
in acts relating to document fraud, DHS may take action. It is unlawful for any person or
entity knowingly to engage in any of the following activities:

» Forge, counterfeit, alter, or falsely make any document for the purpose of
satisfying a requirement of the Immigration and Nationality Act (INA) or to obtain a
benefit under the INA.

« Use, attempt to use, posses, obtain, accept, or receive or to provide any forged,
counterfeit, altered or falsely made document for the purpose of satisfying a
requirement of the INA or to obtain a benefit under the INA.

» Use or attempt to use or to provide or attempt to provide any document lawfully
issued to a person other than the possessor, including a deceased individual for the
purpose of satisfying a requirement of the INA or to obtain a benefit under the INA.

» Accept or receive or to provide any document lawfully issued to or with respect to
a person other than the possessor for the purpose of complying with the employment
eligibility verification requirements or obtaining a benefit under the INA.

» Prepare, file, or assist another in preparing or filing, any application for benefits
under the INA, or any document required under the INA, or any document submitted
in connection with such application or document, with knowledge or in reckless
disregard of the fact that such application or document was falsely made or, in whole
or in part, does not relate to the person on whose behalf it was or is being submitted.

» Present before boarding a common carrier for the purpose of coming to the
United States a document which relates to the alien’s eligibility to enter the United
States, and to fail to present such document to an immigration officer upon arrival at a
United States port of entry.

DHS will issue a Notice of Intent to Fine (NIF) when it intends to impose penalties.
Persons who receive a NIF may request a hearing before an administrative law judge. If
DHS does not receive a request for a hearing within 30 days, it will impose the penalty
and issue a Final Order, which is final and cannot be appealed.

Individuals found by DHS or an administrative law judge to have violated Section 274C
of the Act may be ordered to pay a civil money penalty as follows:

To cease and desist from such behavior
To pay a civil penalty as follows:

a. First offense: Not less than $275 and not more than $2,200 for each fraudulent
document that is the subject of the violation; or

b. Subsequent offenses: Not less than $2,200 and not more than $5,500 for each
fraudulent document that is the subject of the violation.
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Recordkeeping

All of an employer’s current employees (unless exempt) must have Forms I-9 on file. A
retention date can only be determined at the time an employee is terminated. It is
determined by calculating and comparing two dates. To calculate date A, the employer
should add three years to the hire date. To calculate date B, the employer should add
one year to the termination date. Whichever of the two dates is later in time is the date
until which that employee’s Form I-9 must remain in the employer’s employment
eligibility verification files.

An employer may, but is not required to, copy a document (front and back) presented by
an individual solely for the purpose of complying with the Form I-9 verification
requirements. If such a copy is made, it must be retained with the Form I-9. The copying
of any such document and the retention of the copy does not relieve the employer from
the requirement to fully complete Section 2 of the Form I-9. If employers choose to keep
copies of Form I-9 documentation, then the same should be done for all employees, and
the copies should be attached to the related Form I-9. Employers should not copy the
documents only of individuals of certain national origin or citizenship status. To do so
may constitute unlawful discrimination under section 274B of the Immigration and
Nationality Act.

Electronic Signatures and Retention of Form -9

On October 30, 2004, the President signed legislation into law (Public Law 108-390)
authorizing employers to retain Forms I-9 in electronic format, in addition to the current
choices of paper, microfilm or microfiche. The legislation also authorizes attestations on
the Form 1-9 to be manifested by an electronic signature. The legislation prescribed an
effective date of April 28, 2005.

Under this law, employers will have a variety of electronic Form 1-9 options. For
example, employers may interpret the law to mean that they may continue to complete
Forms I-9 on paper but choose to store the forms electronically. Alternatively, employers
may choose to both complete and retain the Form [-9 wholly electronically.

Employers who choose to use the electronic 1-9 storage system must use a system that
includes:

* Reasonable controls to ensure the integrity, accuracy and reliability of the
electronic storage generation or storage system.

* Reasonable controls to prevent and detect unauthorized use or the accidental
deletion or alteration of completed and electronically stored Form |-9s.

* Program to train employees in the minimization of unauthorized or accidental
alteration or erasure of records.

* Timestamp entry to appear every time a Form I-9 is accessed and a particular
action taken.
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* Backup and recovery of records to protect against information loss, such as
power interruptions.

* Inspection and quality assurance program evidenced by regular evaluations of
the electronic generation or storage system, including periodic checks of the
electronically stored Form 1-9, including the electronic signatures.

* Retrieval system that includes an index permitting searches and filtering by any
data element. Also, the employer’s storage system must not limit or restrict
access in any way to an agency of the United States.

* The ability to reproduce legible and easily readable paper copies.

The system used to capture the electronic signature must include a method to
acknowledge that the attestation to be signed has been read by the signatory. The
electronic signature must be attached to, or logically associated with, an electronically
completed Form |-9. In addition, the system must:

* Affix the electronic signature at the time of the transaction.

* Create and preserve a record verifying the identity of the person producing the
signature.

* Provide a printed confirmation of the transaction, at the time of the transaction, to
the person providing the signature.

Currently, electronic signatures are accomplished using various technologies, such as
electronic signature pads, Personal Identification Numbers, biometrics and “click to
accept” dialog boxes.

Employers who choose to go paperless must be able to demonstrate that their system
for electronic storage is:

* Maintained properly
* Protected against tampering
* Signatures (employee or employer) can be authenticated

Employers will also be required upon request to provide the DHS with documentation of
the process that:

1) Produced and stored the 1-9s.
2) Modified and maintained the 1-9s.
3) Established the authenticity and integrity of the 1-9, such as audit trails.

The electronic storage system used by an employer to retain the Form 1-9 may include a
guality assurance program that includes regular evaluations of the system. Such
evaluations could include periodic checks of electronically stored data and methods to
prevent and detect the unauthorized creation of, addition to, alteration of, deletion of, or
deterioration of electronically stored data.
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In the case of a Form I-9 inspection by officers of DHS, OSC and DOL, employers will
still be given a three day notice. Form I-9s must be presented in either paper, microfilm,

microfiche or electronic format. To facilitate inspections, employers may consider an
electronic storage system that includes an indexing system and ability to reproduce
legible and readable hardcopies of electronically stored Forms [-9.

There are a number of real and potential advantages that employers are likely to realize
through use of electronic Forms 1-9:

* Many employers may experience cost savings by storing Forms [-9 electronically
rather than using conventional filing and storage of paper copies or transferring
the forms to microfilm or microfiche.

» Electronic forms will allow employers to better ensure that each Form I-9 is
properly completed and retained. Some employers may find that electronic
completion and storage renders the process less prone to error.

« Electronically retained Forms I-9 are more easily searchable, which is important
for re-verification, quality assurance and inspection purposes. This will be
especially helpful and cost-effective for large employers that have job sites
across the country or that have high employee turnover rates.

Best Practices

* Treat all people the same when announcing a job, taking applications,
interviewing, offering a job, verifying eligibility to work and in hiring and firing.

* Avoid "citizen-only" or "permanent resident-only" hiring policies unless required
by law, regulation or government contract. In most cases, it is illegal to require
job applicants to be U.S. citizens or have a particular immigration status.

* Give out the same job information over the telephone to all callers, and use the
same application form for all applicants.

* Accept documentation presented by an employee if it establishes identity and
employment eligibility, is included in the list of acceptable documents and
reasonably appears to be genuine and to relate to the person.

* Accept documents that appear to be genuine. You are not expected to be a
document expert, and establishing the authenticity of a document is not your
responsibility.

* Base all decisions about firing on job performance and/or behavior, not on the

appearance, accent, name or citizenship status of your employees.

* Complete the I-9 Form and keep it on file for at least 3 years from the date of
employment or for 1 year after the employee leaves the job, whichever is later.
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This means that you must keep 1-9s on file for all current employees. You must
also make the forms available to government inspectors upon request.

On the 1-9 Form, verify that you have seen documents establishing identity and
work authorization for all employees hired after November 6, 1986, including U.S.
citizens.

Remember that many work authorization documents (I-9 Form Lists A and C)
must be renewed. On the expiration date, you must reverify employment
authorization and record the new evidence of continued work authorization on
the 1-9 Form. You must accept any valid document your employee chooses to
present, whether or not it is the same document provided initially. Individuals may
present an unrestricted Social Security card to establish continuing employment
eligibility.

Develop a reverification reminder system to ensure 1-9s are checked in a timely
manner.

Be aware that U.S. citizenship, or nationality, belongs not only to persons born in
the United States but also to all individuals born to a U.S. citizen, and those born
in Puerto Rico, Guam, the Virgin Islands, the Commonwealth of Northern
Mariana Islands, American Samoa and Swains Island. Citizenship is granted to
legal immigrants after they complete the naturalization process.

Establish an internal training program, with annual updates, on how to manage
completion of Form 1-9 (Employee Eligibility Verification Form) and how to detect
fraudulent use of documents in the I-9 process.

Arrange for annual 1-9 audits by an external auditing firm or a trained employee
not otherwise involved in the I-9 and electronic verification process.

Establish a self-reporting procedure for reporting to ICE any violations or
discovered deficiencies.

Create a protocol for responding to no-match letters received from the Social
Security Administration.

Establish a Tip Line for employees to report activity relating to the employment of
unauthorized aliens, and a protocol for responding to employee tips.

Establish a protocol for assessing the adherence to the “best practices”
guidelines by the company’s contractors/subcontractors.

Establish uniform company policies regarding 1-9s that address issues such as
photocopying, interview questions and employment verification.

Establish a backup system to ensure timely compliance with 1-9 rules when a
human resource professional is out of the office.
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[Federal Register: December 17, 2008 (Volume 73,
Number 243)]

[Rules and Regulations]

[Page 76505-76517]

From the Federal Register Online via GPO Access
[wais.access.gpo.gov]

[DOCID:fr17de08-1]

Rules and Regulations

Federal Register

This section of the FEDERAL REGISTER contains
regulatory documents having general applicability and
legal effect, most of which are keyed to and codified in
the Code of Federal Regulations, which is published
under 50 titles pursuant to 44 U.S.C. 1510.
DEPARTMENT OF HOMELAND SECURITY

8 CFR Part 274a

[CIS No. 2441-08; Docket No. USCIS-2008-0001]
RIN 1615-AB69

Documents Acceptable for Employment Eligibility

Verification

AGENCY: U.S. Citizenship and Immigration Services,
DHS.

ACTION: Interim rule with request for comments.

SUMMARY: The Department of Homeland Security
(DHS) is amending its regulations governing the types
of acceptable identity and employment authorization
documents and receipts that employees may present to
their employers for completion of the Form 1-9,
Employment Eligibility Verification. Under this interim
rule, employers will no longer be able to accept expired
documents to verify employment authorization on the
Form I-9. This rule also adds a new document to the list
of acceptable documents that evidence both identity
and employment authorization and makes several
technical corrections and updates. The purpose of this
rule is to improve the integrity of the employment
verification process so that individuals who are
unauthorized to work are prevented from obtaining
employment in the United States. A copy of the
amended Form I-9 reflecting these and other form-
related changes is being published as an attachment to
this rule. \1\

\1\ Note: Form I-9 is published for informational
purposes only and will not be codified in Title 8 of the
Code of Federal Regulations.

DATES: Effective Date. This rule is effective February
2, 20009.

Comment Date: Written comments must be
submitted on or before February 2, 2009.

SUPPLEMENTARY INFORMATION: The
supplementary section is organized as
follows:

Table of Contents

I. Public Participation
1. Background and Purpose
Ill. Changes to the List of Acceptable Documents and
Receipts
A. Requiring Unexpired, Valid Documents
B. Adding Documentation for Citizens of the
Federated States of
Micronesia and the Republic of the Marshall Islands
C. Revising References to Temporary I-551s
D. Eliminating Forms 1-688, 1-688A, and 1-688B
E. Adding References to Form I-94A
F. Revising Reference to Social Security Account
Number Card
IV. Technical Changes
A. Correcting References to Employment Eligibility
B. Replacing References to the Former INS
C. Correcting References to Certificates of Birth
Abroad in List
C
V. Form Changes
VI. Regulatory Requirements
A. Administrative Procedure Act
B. Regulatory Flexibility Act
C. Unfunded Mandates Reform Act of 1995
D. Small Business Regulatory Enforcement Fairness
Act of 1996
E. Executive Order 12866
F. Executive Order 13132
G. Paperwork Reduction Act

Il. Background and Purpose

All employers and agricultural recruiters and referrers
for a fee \2\ (hereinafter collectively referred to as
“employer(s)") are required to verify the identity and
employment authorization of each individual they hire
for employment in the United States, regardless of the
individual's citizenship. See Immigration and Nationality
Act (INA) section 274A(a)(1)(B), 8 U.S.C.
1324a(a)(1)(B). As part of the verification process,
employers must complete the Form 1-9,

“Employment Eligibility Verification," retain the form for
a statutorily-established period of time, and make the
form available for inspection by certain government
officials. See INA sec. 274A(b), 8 U.S.C. 1324a(b); 8
CFR 274a.2. On the Form -9, a newly-hired employee
must attest to being a U.S. citizen or national, a lawful
permanent resident (LPR), or an alien authorized to
work in the United States. The employee then must
present to his or her employer a document or
combination of documents designated by statute and
regulation as acceptable for establishing identity and
employment authorization. The employer must examine
the documents, record the document information on
Form -9, and attest that the documents reasonably
appear both to be genuine and to relate to the individual
presenting the documents.

\2\ Title 8 CFR 274a.2(a)(1) provides that “'[flor
purposes of complying with section 274A(b) of the Act
and this section, all references to recruiters and
referrers for a fee are limited to a person or entity who
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is either an agricultural associations, agricultural
employers, or farm labor contractors (as defined in
section 3 of the Migrant and Seasonal Agricultural
Worker Protection Act, Pub. L. 97-470)." * * * See 8
CFR 274a.2(a)(1).

The Form I-9 has three categories of documents that
may be accepted, alone or in combination, by
employers for employment authorization verification:

(1) List A--documents that establish both identity and
employment authorization \3\ (e.g., U.S. passport; Form
I-551, “Permanent Resident Card;" and Form |-766,
“Employment Authorization Document");

\3\ Current regulations use the term “employment
eligibility" rather than “employment authorization." To
be consistent with the statute, this rulemaking uses the
term “employment authorization." See INA sec.
274A(b)(1)(B) and (C), 8 U.S.C. 1324a(b)(1)(B) and
©).

(2) List B--documents that establish only identity
(e.g., State-issued driver's license or identification
card); and

(3) List C--documents that establish only employment
authorization (e.g., State-issued birth certificate and
social security account number card).

See INA sec. 274A(b)(1)(B), (C) and (D), 8 U.S.C.
1324a(b)(1)(B), (C) and (D); 8 CFR 274a.2(b)(1)(v)(A),
(B) and (C). An individual must present to his or her
employer either one document from List A or one
document each from List B and List C. The employer
may not specify a document or combination of
documents that the employee must present.

INA sec. 274B(a)(6), 8 U.S.C. 1324b(a)(6); 8 CFR
274a.1(1)(2).

If the employee cannot present an acceptable
document from one of the three lists, he or she may
present an acceptable substitute document, referred to
as a “receipt." 8 CFR 274a.2(b)(1)(vi) (commonly
referred to as ““the receipt rule"). The receipt satisfies
the document presentation requirement for a short
period of time, at the end of which the employee must
present the actual document or other document(s)
specified in the regulations as acceptable to present.
An employer may accept a receipt, however, only under
specific circumstances prescribed under 8 CFR
274.a.2(b)(1)(vi). For example, if a document
acceptable under Lists A, B, or C is stolen or lost, the
new hire may provide a receipt for the application for
the replacement document, in lieu of the actual
document, as long as he or she provides the
replacement document within 90 days of hire. If the
individual employee is an alien whose employment
authorization or employment authorization
documentation expires, the employer must reverify the
employee's continued employment authorization by the
expiration date by reviewing any acceptable list A or list
C document.\4\ 8 CFR 274a.2(b)(1)(vii).

\4\ Note that an expiration date on Form I-551 does
not trigger the reverification requirement. See
“Handbook for Employers, Instructions for Completing
the Form 1-9" (M-274) (Rev. 11/01/07),

http://www.uscis.gov, ““Handbook for Employers") page
26.

The former Immigration and Naturalization Service
(INS) issued the first Form 1-9 and list of acceptable
documents in 1987. 52 FR 16216-01 (May 1, 1987)
(regulatory list of acceptable documents); 52 FR 21454-
01 (Jun. 5, 1987) (Notice introducing Form 1-9); see
also 53 FR 8611-01 (Mar. 16, 1988). After reports that
the large number of acceptable Form I-9 documents led
to employer confusion and that a reduction in the
number of documents could lead to less employment
discrimination, INS published rules in 1993 and 1995
proposing reductions in the number of acceptable
documents. See 60 FR 32472-01 (Jun. 22, 1995); 58
FR 61846-01 (Nov. 23, 1993). Thereafter, in response
to legislative action reducing the statutory list of
acceptable documents,\5\ INS published an interim rule
in 1997 and a proposed rule in 1998. 62 FR 51001
(Sept. 30, 1997) (interim rule), modified by 64 FR 6187
(Feb. 9, 1999); 63 FR 5287 (Feb. 2, 1998) (proposed
rule). On November 7, 2007, USCIS issued a press
release notifying the public that the Form 1-9 had been
revised to reflect changes to documents implemented
under the 1997 interim rule. See “USCIS Revises
Employment Eligibility Verification Form"

(Nov. 7, 2007) at
http://www.uscis.qgov/files/pressrelease/
Forml9Update110707.pdf. This press release was
followed by a notice published in the Federal Register
describing the changes made to the Form I-9 and
stating when DHS will begin enforcing the changes. 72
FR 65974-01 (Nov. 26, 2007). Neither the former INS
nor USCIS published a final rule following the 1998
proposed rule. Instead, this rulemaking action
supersedes the 1998 NPRM, although comments
received during that rulemaking action informed the
development of this rulemaking action.

\5\ lllegal Immigration Reform and Immigrant
Responsibility Act (IIRIRA), section 412, Pub. L. No.
104-208, 110 Stat. 3009-666 (1996).

DHS recognizes that the Form 1-9 process plays an
integral role in ensuring a legal workforce in the United
States and is committed to minimizing vulnerabilities in
the Form I-9 process. As is evident from past legislative
action and rulemaking efforts, an overly expansive
Form I-9 document list that includes expired documents
compromises the effectiveness and security of the
Form I-9 process. After reevaluating the statutory
requirements (INA sec. 274A(b)(1), 8 U.S.C.
1324a(b)(1)) and reviewing the regulatory list of
documents currently acceptable for the Form I-9, DHS
has identified several aspects of the list that are in need
of change in order to strengthen the effectiveness of the
Form -9 process. In so doing, this interim rule
introduces a requirement that all documents must be
unexpired for the Form I-9. DHS invites post-
promulgation comments from the public on this interim
rule for consideration in a subsequent final rule.

Ill. Changes to the List of Acceptable Documents and
Receipts

A. Requiring Unexpired, Valid Documents
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Under current regulations, the U.S. passport and all
List B documents are acceptable for the Form 1-9 even
if they are expired. See 8 CFR 274a.2(b)(1)(v)(A)(1)
and (B). Using its authority to place conditions on
acceptable documents for the Form I-9 (see INA sec.
274A(b)(1)(E), 8 U.S.C. 1324a(b)(1)(E)), DHS is
providing in this rule that expired documents are no
longer acceptable for the Form I-9. See revised 8 CFR
274a.2(b)(1)(v). DHS has determined that this action is
necessary to ensure that acceptable documents reliably
establish identity and employment authorization and
that documents that are used fraudulently to an
unacceptable degree are not included on the list of
acceptable documents. Expired documents are prone
to fraudulent use in the Form I-9 process by aliens
seeking unauthorized employment. Being of little use to
their owners, expired documents fall prey to
counterfeiters who, for a small sum, can substitute
unauthorized aliens' photographs and other identifying
information. Unauthorized aliens then use these
documents to obtain employment. Establishing a
requirement that all documents must be unexpired
closes this loophole and sets a bright-line standard for
U.S. employers. Moreover, such a requirement honors
the limits placed by document issuance authorities on
their documents. Finally, by requiring unexpired
documents, there is a greater likelihood that such
documents will contain up-to-date security features that
will make them less vulnerable to counterfeiting and
fraud.

In its 1998 proposed rule, the former INS proposed
precluding expired documents from use for the Form I-
9. 63 FR at 5302. Out of the 73 comments received in
response to the proposed rule, 15 comments
addressed this proposal. Five commenters favored the
change. Ten commenters indicated a clear preference
against the change, focusing primarily on identity
documents with some specifying that their objection
applied to List B documents only. Those who favored
the change stated that expired documents do not
provide a reliable representation of the holder's identity,
such as when the expired document includes an
outdated photograph.

DHS considered the comments from the 1998
proposed rule for this interim rule and has noted them
in this discussion to acknowledge that some members
of the public may face challenges in accessing
unexpired documents for Form 1-9 purposes. As stated
above, DHS believes that precluding the use of expired
documents for the Form 1-9 is essential for improving
the security of the employment verification process. The
U.S. Department of State (DOS), DHS, and many
States have taken and are continuing to take significant
steps to improve the security features of their
documents. See Emergency Supplemental
Appropriations Act for Defense, the Global War on
Terror, and Tsunami Relief, 2005; REAL ID Act of 2005,
div. B, Public Law No. 109-13, 119 Stat. 231, 302
(2005) (codified at 49 U.S.C. 30301 note); Enhanced
Border Security and Visa Entry Reform Act of 2002,
section 303(b), Public Law 107-173, 116 Stat.

543, 553 (2002). In keeping with these efforts, DHS has
determined that it is appropriate to amend the
regulations governing the Form I-9 process to require
that all documents must be unexpired to be acceptable
for the Form 1-9.

To modify the current regulations, this rule removes
the terms “unexpired" and “expired" from those
documents currently listed in the regulations with these
limitations (e.g., “unexpired foreign passport that
contains a temporary 1-551 stamp" and “unexpired
Employment Authorization Document"). Rather than
modify each acceptable document with the term
“unexpired," this rule imposes a general requirement
that all documents must be unexpired to be acceptable
for the Form I-9. See revised 8 CFR 274a.2(b)(1)(v). A
document containing no expiration date, such as the
Social Security account number card, will be deemed
unexpired.

DHS invites comments on whether this rule's
prohibition on the use of expired documents for the
Form -9 should be modified to permit employers to
accept List B identity documents that have expired
within the last 90 days (or other limited time period) of
the date they are presented to the employer for the
Form [-9.

B. Adding Documentation for Citizens of the Federated
States of Micronesia and the Republic of the Marshall
Islands

In 2003, the Compacts of Free Association between
the United States and the Federated States of
Micronesia (FSM) and Republic of the Marshall Islands
(RMI) were amended. See Compact of Free
Association Amendments Act of 2003, Public Law 108-
188 (2003). Under both the preexisting Compacts and
the Compacts as amended, most citizens of the
RMI and the FSM are eligible for admission to the
United States as nonimmigrants, including the privilege
of residing and working in the United States. The
amendments to the Compacts included provisions that
eliminated the need for citizens of the FSM and the RMI
to obtain an Employment Authorization Document
(Form 1-766), although they may still apply for one if
they wish. As provided by the Compact Amendments,
FSM and RMI citizens admitted under the Compacts
may present valid FSM or RMI passports with evidence
of their admission under the Compacts to satisfy Form
1-9 requirements.\6\ To conform the Form I-9
regulations with the requirements of the Compacts,
USCIS is including a List A provision specifically
tailored to these FSM and RMI citizens. See new
8 CFR 274a.2(b)(1)(v)(A)(6).

\6\ There is also a Compact of Free Association with
the Republic of Palau (Compact of Free Association
Approval Act, Pub. L. No. 99-658 (Nov. 14, 1986))
providing similar employment and residency privileges
for citizens of Palau, but the Compact has not been
amended to include a similar Form |-9 documentation
provision. Therefore, the amendment to the regulations
does not include Palau.

C. Revising References to Temporary |-551s

List A refers to temporary I-551 stamps in unexpired
foreign passports as acceptable documents. See 8
CFR 274a.2(b)(1)(v)(A)(3). DHS issues temporary I-551
stamps to LPRs on either unexpired foreign passports
or Forms 1-94, “*Arrival-Departure Record," to serve as
temporary documentation of LPR status while they wait
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for the actual Form |-551. Although the regulations refer
to temporary 1-551 “stamps," DOS has been affixing
machine-readable immigrant visas (MRIVs) that contain
a pre-printed temporary 1-551 notation in the foreign
passports of aliens immigrating to the United States for
several years. The pre-printed temporary 1-551 notation
is triggered after the bearer is admitted to the United
States as an LPR. To update the regulations to reflect
this alternate temporary 1-551 document, this rule
modifies the reference in List A to temporary 1-551
stamps on unexpired foreign passports to include pre-
printed temporary 1-551 notation on MRIVs. 8 CFR
274a.2(b)(1)(v)(A)(3). Because the pre-printed notation
is not included on Forms [-94, this rule does not make
any changes to regulatory references to temporary I-
551 stamps on Forms 1-94. See 8 CFR
274a.2(b)(1)(vi)(B).

D. Eliminating Forms 1-688, I-688A, and 1-688B

DHS notes that Form 1-688, “Temporary Resident
Card," and Forms |-688A and |-688B, “Employment
Authorization Cards," are no longer issued and has
determined that any such documents that were
previously issued have expired. Therefore, this rule
removes these documents from List A and any
references to the documents in the receipt provision at
8 CFR 274a.2(B)(1)(vi)(C). USCIS now issues Forms I-
766 to those who formerly received Forms 1-688, I-
688A, or I-688B. The Form I-766 remains on List A. 8
CFR 274a.2(b)(1)(v)(A)(4).

E. Adding References to Form |-94A

This rule updates the list of acceptable documents
and receipts by including “Form 1-94A" next to each
reference to the Form 1-94, “Arrival-Departure Record."
See revised 8 CFR 274a.2(b)(1)(v)(A)(5) and
(b)(1)(vi)(B) and (C). The Form I-94A is nearly identical
to the Form 1-94 except that all fields are computer-
generated rather than being annotated by hand.

F. Revising Reference to Social Security Account
Number Card (“Social Security Card")

This interim rule replaces the current reference to the
List C document, “Social Security number card," with
the statutory term “Social Security account number
card." Revised 8 CFR 274a.2(b)(1)(v)(C)(1). This
document is commonly referred to as the Social
Security card. The rule also revises the restriction on
the acceptability of Social Security account number
cards. The statute provides that a Social Security
account number card, “other than such a card which
specifies on the face that the issuance of the card does
not authorize employment in the United States" is an
acceptable List C document. See INA sec.
274A(b)(1)(C)(i), 8 U.S.C. 1324a(b)(1)(C)(i). The
current regulations provide that unacceptable cards are
those that include the following legend: “not valid for
employment purposes.” 8 CFR 274a.2(b)(1)(v)(C)(1).
Over the years since Social Security account number
cards have included employment restrictions, the
legend printed on the face of the cards has changed.
Therefore, the restriction stated in the current
regulations is inadequate. This rule revises the
restriction to track the statutory language.

IV. Technical Changes

A. Correcting References to Employment Eligibility

This interim rule replaces the term “employment
eligibility" with “employment authorization" in each
place that “employment eligibility" appears in the
verification provisions of the regulations relevant to the
substantive changes made by this rule, 8 CFR
274a.2(a) and (b)(1). This change is necessary to
conform the regulations to the statute, which uses the
“employment eligibility." See INA sec. 274A(b)(1)(B)
and (C), 8 U.S.C. 1324a(b)(1)(B) and (C).

In addition, DHS revised the section heading to 8
CFR 274a.2 to more accurately reflect the contents of
this section. Currently, the section heading reads,
“Verification of employment eligibility." This rule revises
the section heading to read, “Verification of identity and
employment authorization."

B. Replacing References to the Former INS

This rule deletes references to the former INS or
replaces such references with “DHS" wherever “INS"
appears in the provisions affected by this rule. See
revised 8 CFR 274a.2(b)(1)(v)(A)(4) and (b)(1)(v)(C)(6),
(7), and (8). After a transfer of functions to DHS, the
INS was abolished in March 2003. See 6 U.S.C. 291,
Homeland Security Act of 2002, Public Law No. 107-
296, 116 Stat. 2135 (Nov. 25, 2002).

C. Correcting References to Certificates of Birth Abroad
in List C

Current regulations incorrectly identify the List C
documents, Forms FS-545 and DS-1350 issued by the
Department of State, as “Certification of Birth Abroad."
8 CFR 274a.2(b)(1)(v)(C)(2) and (3). This rule corrects
this error. The Form FS-545 is correctly entitled,
“Certification of Birth," and Form DS-1350 is correctly
entitled, “Certification of Report of Birth."

V. Form Changes

In implementing the regulatory changes being made
by this rule, DHS also is revising the Form 1-9 itself.
Changes to the Form I-9, in addition to revisions to the
list of acceptable documents, include:

In Section 1, making “citizen of the United States"
and “noncitizen national of the United States, as
defined in 8 U.S.C. 1408" two separate categories in
the employee attestation part of the form. Currently, the
first box in that section states: “A citizen or national of
the United States." Separating those two groups will
eliminate one difficulty that currently exists when
prosecuting those who make false claims to U.S.
citizenship. Noncitizen nationals of the United States
are persons born in American Samoa as provided in
section 308 of the INA, 8 U.S.C. 1408; certain former
citizens of the former Trust Territory of the Pacific
Islands who relinquished their U.S. citizenship acquired
under section 301 of Public Law 94-241 (establishing
the Commonwealth of the Northern Mariana Islands) by
executing a declaration before an appropriate court that
they intended to be noncitizen nationals rather than
U.S. citizens; and certain children of noncitizen
nationals born abroad, as provided by section 308 of
the INA, 8 U.S.C. 1408. A definition of noncitizen
national is added to the instructions to the Form [-9.
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In Section 1, replacing “An alien authorized to work
until --/--/-- (Alien or Admission ---------------- " with
“An alien authorized to work (A or Admission ------
------ ) until (expiration date, if applicable--
month/dayl/year) --/--/--".

In the form instructions, including a paragraph that
clarifies when employers need to reverify certain
employees to read as follows:

“Note that some employees may leave the expiration
date blank if they are aliens whose work authorization
does not expire (e.g., asylees, refugees, certain citizens
of the Federated States of Micronesia or the Republic
of the Marshall Islands). For such employees,
reverification does not apply unless they choose to
present in Section 2 evidence of employment
authorization that contains an expiration date (e.g.,
Employment Authorization Document (Form 1-766))."

Form 1-9 will be included as an attachment to this rule.
It will also be made available in Spanish and posted on
the USCIS Web site (http://www.uscis.gov) at a later
date.

VI. Regulatory Requirements
A. Administrative Procedure Act

The Administrative Procedure Act (APA) provides
that an agency may dispense with notice and comment
rulemaking procedures when an agency, for “good
cause," finds that those procedures are “impracticable,
unnecessary, or contrary to the public interest." See 5
U.S.C. 553(b)(B). DHS finds advance notice and
comment for this rule to be impracticable, unnecessary,
and contrary to the public interest.

In its 1998 proposed rule, the former INS proposed
precluding expired documents from use for the Form I-
9. 63 FR at 5302. The INS received 15 comments on
the proposal to remove expired documents as
discussed above. Therefore, although the INS did not
finalize that NPRM, USCIS has considered those public
comments in the development of this interim rule and
DHS has concluded that further public comment on this
issue would be unnecessary under the APA.

DHS understands that this rule is a change in its
longstanding practice of accepting expired documents.
However, advances in technology since the original
issuance of these regulations and Form I-9, especially
in recent years, increase the need for DHS to make
sure that documents accepted for identity and work
authorization purposes have sufficient security features
and continue to ensure the integrity of the employment
verification process.\7\ Employment documentation
requirements must be strengthened as soon as
possible in order for DHS enforcement capabilities to
stay ahead of document counterfeiters; requiring that
documents be unexpired is one way to help ensure this.
Continued delay created by the notice and comment
requirements would result in additional damage to
these important interests.

\7\ DHS Fact Sheet: Combating Fraudulent
Documents. August 1, 2006. Available at
http://www.dhs.gov/xnews/releases/pr
1158347347660.shtm.

Accordingly, DHS finds that good cause exists under
5 U.S.C. 553(b) to issue this rule as an interim rule.
DHS nevertheless invites written comments on this
interim rule and will consider those comments in the
development of a final rule in this action.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA), 5 U.S.C.
605(b), as amended by the Small Business Regulatory
Enforcement and Fairness Act of 1996 (SBREFA),
requires an agency to prepare and make available to
the public a regulatory flexibility analysis that describes
the effect of the rule on small entities (i.e., small
businesses, small organizations, and small
governmental jurisdictions). However, when an agency
invokes the good cause exception under the
Administrative Procedure Act (APA) to make changes
effective through an interim final rule, the RFA does not
require the agency to prepare a regulatory flexibility
analysis. This rule makes changes for which notice and
comment are not necessary and, accordingly, USCIS
has not prepared a regulatory flexibility analysis.

C. Unfunded Mandates Reform Act of 1995

Title Il of the Unfunded Mandates Reform Act of
1995 requires each Federal agency to prepare a written
assessment of the effects of any Federal mandate in a
proposed or final agency rule that may result in the
expenditure by State, local, and tribal governments, in
the aggregate, or by the private sector, of $100 million
or more (adjusted annually for inflation) in any one year.
As outlined in the Executive Order 12866 section of this
rule below, this rule may result in the expenditure in the
aggregate by the private sector of more than $100
million in the first year following its publication.
However, there are no recurring costs and it will not
significantly or uniquely affect small governments or
other small entities. Further, no action on the part of
any state, tribe, or other governmental entity is required
by this rule's changes. Therefore, no actions were
deemed necessary under the provisions of the
Unfunded Mandates Reform Act of 1995.

D. Small Business Regulatory Enforcement Fairness
Act of 1996

This rule is not a major rule as defined by section
804 of the Small Business Regulatory Enforcement Act
of 1996. 5 U.S.C. 804.

E. Executive Order 12866

This rule is considered by DHS to be an
“economically significant regulatory action" under
Executive Order 12866, section 3(f), Regulatory
Planning and Review. Accordingly, this interim rule has
been reviewed by the Office of Management and
Budget.

Employees are already completing, and employers
are already retaining, Forms 1-9. Employers are also
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conducting re-verifications when employment
authorization expires. Likewise, U.S. Immigration and
Customs Enforcement (ICE) agents already conduct
Form I-9 enforcement actions. Therefore, this interim
rule is not expected to impose significant new or
recurring costs on employers, new employees, or the
government.

Costs for employers. After publication of this rule,
there will be some costs associated with becoming
familiar with the new requirements, switching to the new
forms, and retraining personnel who are familiar with
the existing requirements. All employers and
agricultural recruiters and referrers for a fee are
required to verify the identity and employment
authorization of each individual they hire for
employment in the United States, regardless of the
individual's citizenship. The number of employees hired
each year varies greatly among firms as does the
number of employees that each firm has devoted to the
hiring process. Based on an analysis of data from the
U.S. Department of Agriculture, National Agricultural
Census \8\, and, U.S. Department of Labor, Bureau of
Labor Statistics, Business Employment Dynamics,\9\
DHS has determined that there are approximately
554,000 farms, around 90,000 local government
jurisdictions, and approximately 4.9 million firms in the
private sector of the U.S. economy that could possibly
hire an employee in the year after this rule takes effect.
While many farms and companies hire no employees in
a given year requiring submission of no Forms I-9, DHS
assumed that the largest possible universe of
employers would be affected by the rule in its first year
in effect, or all entities. That means there are a total of
about 5.54 million farms, businesses, and governmental
entities in the U.S. that must obtain a Form [-9 from
their new hires. DHS also assumed that each of the
affected firms will incur a small cost to learn about the
new form and regulations. The Office of Management
and Budget (OMB) approved information collection
reporting burden for Form I-9 is an average of 12
minutes per response for learning about the form,
completing the form, and assembling and filing the
form. Because this training facet would add a few
minutes to that time burden to read this rule and
compare the new and old Form I-9 lists, DHS estimates
that each employer will each need approximately 30
minutes to research the changes made by this rule and
learn what an acceptable Form I-9 supporting
document is after this rule takes effect. According to the
U.S. Department of Labor, Bureau of Labor Statistics
quarterly report, “Employer Costs for Employee
Compensation," employer compensation costs for all
civilian occupations averages $28.11 per hour worked.
Therefore, based on 30 minutes per employer for 5.54
million employers, this rule will cost all employers
nationwide a total of $77,864,700 to familiarize
themselves with the new requirements, switch to the
new forms, and retrain personnel. This is, however, a
one-time and not a repeating or annual cost. Once the
transition to this interim rule and new Form I-9 is
complete, DHS anticipates that the costs incurred by
employers will be lower than under the existing rule
because the modified lists of acceptable forms is
expected to reduce confusion. DHS believes that the
reduced number of documents that may be presented
for verification, simplified design of the Form 1-9, and
more comprehensive instructions provided with the

form, will make the verification process for employers
easier than it is now.

\8\ Economic Class of Farms by Market Value of
Agricultural Products Sold and Government Payments:
2002
http://www.nass.usda.gov/census/census02/volumel/u
s/st99 1 003_003.pdf.

\9\ New Quarterly Data from BLS on Business
Employment Dynamics by Size of Firm, 2005
http://www.bls.gov/news.release/pdf/cewfs.pdf.

Costs for employees. By reducing the number of
documents that are acceptable, this rule will require a
newly hired employee to expend some time, effort, and
expense in order to obtain an acceptable, unexpired
document. For example, a new hire who was able to
use an expired passport or U.S. military identification
card before this rule rendered those documents
unacceptable will now need to obtain a current,
unexpired document. Those individuals who could have
used an expired document will incur a cost to obtain an
alternative document, such as a State-issued driver's
license or identification card, which can be presented
with their social security card or birth certificate, or a
passport card or passport. In order to provide an
example that will illustrate this potential impact, DHS
has examined what that cost may be. DHS obtained a
list of the amounts charged for State-issued driver's
licenses or identification cards in every state in the U.S.
and the District of Columbia from the American
Association of Motor Vehicle Administrators (AAMVA).
The average cost to obtain a state-issued photo
identification card was found to be $14.40. The U.S.
Department of State charges $100 for a passport for
someone age 16 and over, and a passport card costs
$20. Thus, it assumed for this example, logically, that
those individuals who could have used an expired
document before this rule will choose the lower-cost
option and obtain a state identification card.

According to the U.S. Department of Transportation,
Federal Highway Administration, of the 233 million
people in the United States who are in the driving age
population (age 16 and over), 209 million, or 87
percent, have a State-issued driver's license.\10\ Also,
as of 2006, almost 33 million State-issued identification
cards were in effect. Therefore, there are approximately
242 million driver's licenses and identification cards
held by persons age 16 and over, while the U.S.
population of people who are of driving age is 233
million. The issuance of 9 million more State-issued
driver's licenses and State-issued identification cards
than the driving age population suggests that a very
small portion of the working-age population would have
neither a State-issued driver's license nor a State-
issued identification card. Therefore, it is likely that very
few people will be required to obtain a license in order
to comply with the new requirements of this rule. On the
other hand, a sample of 2000 registered voters in three
states performed for a study being conducted by
American University (AU) found that roughly 1.2
percent of the people surveyed did not have acceptable
photo identification cards for voting purposes.\11\
Assuming that the result from those three states would
hold true nationwide, that percentage, while small, is
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not trivial due to the annual volume of new hires who
must present Form 1-9. If only 1.2 percent of the
estimated 58 million annual new hires in the United
States must obtain a new document, 696,000 people
are affected.\12\ As stated above, states charge an
average of $14.40 for an identification card. In addition,
DHS estimates that expenses for each affected person
would also include spending about 4 hours of their
personal time to obtain the card and that the worker
gives up this amount of time engaging in a leisure
activity. According to guidelines used by the U.S.
Department of Transportation on the values of travel
time, the opportunity cost of leisure time forgone for
travel is calculated as 50 percent of wages. Using the
employer compensation costs per hour for all civilian
occupations of $28.11, the value of leisure per hour is
about $14.06. Thus, a person could be required to
expend up to $14.40 in cash and $56.20 in opportunity
costs, or total costs of $70.60, to obtain a State-issued
identification card because of the changes made by this
rule. Using the 1.2 percent figure from the AU study,
this example results in an aggregate nationwide
employee expense for obtaining an acceptable
document of $49,137,600.

\10\ United States Department of Transportation,
Federal Highway Administration, Highway Statistics
2006, Licensed drivers--Ratio of licensed drivers to
population. Available at:
http://www.fhwa.dot.gov/policy/ohim/hs06/driver_licensi

ng.htm.

\11\ Robert Pastor, et al., Voter IDs Are Not the
Problem: A Survey of Three States, (Center for
Democracy and Election Management, American
University, Washington, DC , Jan. 9, 2008).
http://www.american.edul/ia/cdem/pdfs/VoterIDFinalRep

ort1-9-08.pdf.

\12\ U.S. Department of Labor, U.S. Bureau of Labor
Statistics, Job Openings and Labor Turnover Survey
Available at:
http://data.bls.gov/PDQ/outside.jsp?survey=it.

The cost associated with the information collection
burden of the Form [-9 and its instructions is discussed
below in the Paperwork Reduction Act section of this
rule.

F. Executive Order 13132

This rule would have no substantial direct effects on
the States, on the relationship between the National
Government and the States, or on the distribution of
power and responsibilities among the various levels of
government. Therefore, this rule does not have
sufficient federalism implications to warrant the
preparation of a federalism summary impact statement.

G. Paperwork Reduction Act

This interim rule requires a revision to the Form -9
(OMB Control Number 1615-0047).

Since this is an interim rule, this information
collection has been submitted and approved by OMB

for 180 days under the emergency review and
clearance procedures covered under the PRA. During
the first 60 days, USCIS is requesting comments on this
information collection until February 17, 2009. When
submitting comments on this information collection,
your comments should address one or more of the
following four points:

(1) Evaluate whether the collection of information is
necessary for the proper performance of the agency,
including whether the information will have practical
utility;

(2) Evaluate the accuracy of the agency's estimate of
the burden of the collection of information, including the
validity of the methodology and assumptions used;

(3) Enhance the quality, utility, and clarity of the
information to be collected; and

(4) Minimize the burden of the collection of the
information on those who a