/* The church of Scientology has a long history in the courts.
Here is the latest in that continuing series. This opinion

di scusses the case and controversy requirenent of the U S.
constitution. The case al so provides an interesting | ook into the
attorney-client privilege. */
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NOTE: Where it is feasible, a syllabus (headnote) will be

rel eased, as is being done in connection with this case, at the
tinme the opinion is issued. The syllabus constitutes no part of

t he opinion of the Court but has been prepared by the Reporter of
Deci sions for the convenience of the reader. See United States v.
Detroit Lunber Co., 200 U. S. 321, 337.
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Pursuant to its jurisdiction under 26 U S.C. 402(b) and 7604(a),
the District Court ordered a state-court Clerk to conply with a
sunmons i ssued by the Internal Revenue Service (IRS) for the
production of, inter alia, two tapes in the Cerk's custody
recordi ng conversations between officials of petitioner Church of
Sci entol ogy (Church) and their attorneys. Although the Church
filed a tinmely notice of appeal, its request for a stay of the
sunmons enforcenent order was unsuccessful, and copies of the
tapes were delivered to the IRS while the appeal was pendi ng. The
Court of Appeals dism ssed the appeal as noot, ruling that no
controversy exi sted because the tapes had al ready been turned
over to the IRS. Held: Conpliance with the sumobns enforcenent

order did not noot the Church's appeal. Delivery of the tapes to
the IRS did not mandate dism ssal by naking it inpossible for the
Court of Appeals to grant the Church "any effectual relief.” See

MIls v. Geen, 159 U S. 651, 653. Although it is nowtoo |late
to prevent, or to provide a fully satisfactory renedy for, the

I nvasi on of privacy that occurred when the I RS obtained the

i nformati on on the tapes, the Court of Appeals does have power to
effectuate a partial renmedy by ordering the Governnent to return
or destroy any copies of the tapes that it may possess. Even if
the Governnment is right that under 7402(b) and 7604(a) the
jurisdiction of the district court is limted to those matters
directly related to whether or not the sumons shoul d be
enforced, the question presented here is whether there was
jurisdiction in the appellate court to review the allegedly

unl awf ul sunmons enforcenent order. There is nothing in the

I nternal Revenue Code to suggest that Congress sought to preclude
such review, and, indeed, this Court has expressly held that |IRS
sunmons enforcenent orders are subject to appellate review. See
Rei sman v. Caplin, 375 U S. 440, 449. Al though several Courts of
Appeal s have accepted the Governnent's argunent in I RS

enf or cenent proceedings, the force of that line of authority is



mat ched by a simlar array of decisions reaching a contrary
concl usion in proceedi ngs enforcing Federal Trade Conmmi ssion

di scovery requests. There is no significant difference between
t he governing statutes that can explain the divergent

i nterpretations, nor any reason to conclude that production of
records relevant to a tax investigation should have nootness
consequences that production of other business records does not
have. Pp.3-9. Vacated and renanded.

Stevens, J., delivered the opinion for a unani nous Court.
[ Novenber 16, 1992]
Justice Stevens delivered the opinion of the Court.

Two tapes recordi ng conversations between officials of the Church
of Scientology (Church) and their attorneys in July 1980 have
been the principal bone of contention in this, and two earlier,

| egal proceedings.

In an action filed in the Los Angel es County Superior Court, the
Church contended that the defendant had unlawful |y acquired
possessi on of the tapes. Pending resolution of that action, the
state court ordered its Clerk to take custody of the tapes and
certain other docunents.

In 1984, in connection with an investigation of the tax returns
of L. Ron Hubbard, founder of the Church of Scientology, the

| nternal Revenue Service (IRS) sought access to the Church
docunents in the state-court Cerk's possession. After the derk
was served with an I RS sumons, he permitted IRS agents to
exam ne and make copies of the tapes. Thereafter, in a federal
action initiated by the Church in the Central District of
California, the District Court entered a tenporary restraining
order directing the IRSto file its copies of the tapes, and al
rel ated notes, with the federal court. Those copies were
subsequently returned to the Clerk of the state court.

On January 18, 1985, the I RS comrenced this proceeding by filing
a petition to enforce the sumons that had previously been served
on the state-court Cerk. The Church intervened and opposed
production of the tapes on the ground that they were protected by
the attorney-client privilege. After protracted proceedi ngs,
including review in this Court, see United States v. Zolin, 491
U S. 554 (1989), on April 15, 1991, the District Court entered
an order enforcing conpliance with the summons. The Church filed
a tinmely notice of appeal and unsuccessfully sought a stay of
that order. Wile the appeal was pending, copies of the tapes
were delivered to the IRS. Thereafter, the Court of Appeals
ordered the Church to show cause why its appeal should not be

di sm ssed as noot. After briefing on the nootness issue, the
Court dism ssed the appeal. It explained:

Because it is undisputed that the tapes have been turned over to
the IRS in conpliance with the summons enforcenent order, no



controversy exists presently and this appeal is noot. United
States v. Zolin, No. CV 85-0440 (CA9, Sept. 10, 1991). W granted
the Church's petition for certiorari to consider the narrow
question whether the appeal was properly dism ssed as noot. 503
U S (1992).

It has long been settled that a federal court has no authority

to give opinions upon nobot questions or abstract propositions, or
to declare principles or rules of |aw which cannot affect the
matter in issue in the case before it. MIlls v. Geen, 159 U S
651, 653 (1895). See also Preiser v. Newkirk, 422 U S. 395, 401
(1975); North Carolina v. Rice, 404 U S. 244, 246 (1971). For
that reason, if an event occurs while a case is pending on appeal
that makes it inpossible for the court to grant any effectual
relief whatever to a prevailing party, the appeal nust be
dismssed. MIlls, 159 U S., at 653. 1In this case, after the
Church took its appeal fromthe April 15 order, in conpliance

Wi th that order copies of the tapes were delivered to the IRS
The Government contends that it was thereafter inpossible for the
Court of Appeals to grant the Church any effectual relief. W

di sagr ee.

While a court may not be able to return the parties to the status
quo ante " here is nothing a court can do to withdraw all

know edge or information that I RS agents may have acquired by
exam nation of the tapes"” a court can fashion sone form of

meani ngful relief in circunstances such as these.

/* That may not necessarily be true. The Court could order all of
t hose persons who heard the tape be barred from working on the
case. Like the exclusionary rule in crimnal matters, the Court
could also limt the use of information received by neans of the
"fruit of the poisonous tree. *.

Taxpayers have an obvi ous possessory interest in their records.
When t he Government has obtained such materials as a result of an
unl awf ul summons, that interest is violated and a court can
effectuate relief by ordering the Governnent to return the
records. Mreover, even if the Governnent retains only copies of
the disputed materials, a taxpayer still suffers injury by the
Governnment's conti nued possession of those materials, nanely, the
affront to the taxpayer's privacy. A person's interest in

mai ntai ning the privacy of his papers and effects is of
sufficient inportance to nmerit constitutional protection.

| ndeed, that the Church considers the information contained on
the disputed tapes inportant is denonstrated by the | ong,
contentious history of this litigation. Even though it is now
too late to prevent, or to provide a fully satisfactory renedy
for, the invasion of privacy that occurred when the I RS obtained
the information on the tapes, a court does have power to
effectuate a partial renmedy by ordering the Government to destroy
or return any and all copies it may have in its possession. The
availability of this possible remedy is sufficient to prevent



this case from bei ng noot.

The Governnment argues, however, that these basic principles are
i napplicable in I RS sunmons enforcenent proceedi ngs because of
the particular nature of the statute governing such proceedi ngs.
Reasoning fromthe prem se that federal courts are enpowered to
consider only those matters within their jurisdiction, the
Government argues that in I RS summons enforcenment proceedi ngs the
subject-matter jurisdiction of the District Court is limted to
determ ning only whether the court should conpel "

production of the information requested by the sunmmons. 26 U
S. C. 7402(b), 7604(a). See n. 4, supra. Once the court has
answered that question and conpliance has occurred, there is

not hing nore for the District Court to decide and the
jurisdiction of the District Court evaporates.

We think the Government m sconceives the inquiry in this case.
The Government may or may not be right that under 7402(b) and
7604(a) the jurisdiction of the District Court is limted to

t hose

matters directly related to whether or not the summons shoul d be
enforced. I ndeed, the scope of the District Court's jurisdiction
under those provisions was the issue over which this Court

deadl ocked in United States v. Zolin, 491 U S. 554 (1989). The
question presented in the current incarnation of this case is
whet her there was jurisdiction in the appellate court to review
the all egedly unlawful sumons enforcenent order. On that
question, the Governnent's el aborate statutory argunent is
largely irrelevant. There is nothing in the statute to suggest

t hat Congress sought to preclude appellate review of district
court enforcenent orders. To the contrary, we have expressly
hel d that I RS sumons enforcenment orders are subject to appellate
review. See Reisman v. Caplin, 375 U S. 440, 449 (1964). Thus,
whet her or not there is jurisdiction in the appellate court to
review the District Court's order turns not on the subject matter
of Congress' jurisdictional grant to the district courts, but on
traditional principles of justiciability, nanely, whether an

i nterveni ng event has rendered the controversy noot. And, as we
have al ready explained, this case is not noot because if the
sunmons were inproperly issued or enforced a court could order
that the RS copies of the tapes be either returned or
dest r oyed.

[* Since "sone relief" could be granted, the court unani nously
finds that the case renmains a "case or controversy" subject to
deci sion. */

|1
W& recogni ze that several Courts of Appeals have accepted the
Governnment's argunment in I RS enforcenent proceedings, but the
force of that line of authority is matched by a simlar array of
deci sions reaching a contrary conclusion in proceedi ngs enforcing
Federal Trade Comm ssion discovery requests. There is no
significant difference between the governing statutes that can



explain the divergent interpretations. Nor is there any reason
to conclude that production of records relevant to a tax

i nvestigati on shoul d have npot ness consequences that production
of ot her business records does not have. Moreover, in construing
t hese provisions of the Internal Revenue Code, the Court has
considered it appropriate to rely on its earlier cases involving
ot her statutes, including the Federal Trade Conm ssion Act. See
United States v. Powell, 379 U S. 48, 57 (1964) (citing United
States v. Mdrton Salt Co., 338 U S. 632, 642!643 (1950)).

We therefore conclude that the appeal was inproperly dismssed as
noot. In so concluding we express no opinion on the nerits of
the Church's argunment that the Governnment did not establish an
adequat e evidentiary basis to support the District Court's
determ nation that the tapes fell within the crinme-fraud
exception to the attorney-client privilege. Nor do we express
any opi nion about the res judicata contention advanced in the
Governnment's brief in opposition to the petition for certiorari.
Brief for United States in Opposition 13-14. W sinply hold that
conpliance with the summons enforcenent order did not noot the
Church's appeal . The judgnent of the Court of Appeals is
vacated, and the case is remanded for further proceedi ngs
consistent with this opinion.

It is so ordered.



