In Akron |, 462 U S. 416 (1983), we invalidated an
ordi nance which required that a woman seeki ng an abortion be
provi ded by her physician with specific information designed to
I nfl uence the woman's i nfornmed choi ce between abortion or
childbirth. 1d., at 444. As we |ater described the Akron
hol di ng i n Thornburgh v. Anmerican College of Cbstetricians and
Gynecol ogi sts, 476 U. S., at 762, there were two purported fl aws
in the Akron ordinance: the information was designed to di ssuade
t he woman from having an abortion and the ordi nance inposed a
rigid requirenent that a specific body of information be givenin
all cases, irrespective of the particular needs of the patient

Ibid. To the extent Akron | and Thornburgh find a

constitutional violation when the governnment requires, as it does
here, the giving of truthful, nonm sl eading information about the
nature of the procedure, the attendant health risks and those of
childbirth, and the probabl e gestational age of the fetus, those
cases go too far, are inconsistent with Roe's acknow edgnent of
an inportant interest in potential |life, and are overruled. This
is clear even on the very ternms of Akron | and Thornburgh. Those
deci sions, along with Danforth, recognize a substanti al
governnment interest justifying a requirenment that a woman be
apprised of the health risks of abortion and childbirth. E. g.,
Danforth, supra, at 66-67. It cannot be questioned that
psychol ogi cal well-being is a facet of health. Nor can it be
doubt ed that nobst wonen considering an abortion would deemthe
i npact on the fetus relevant, if not dispositive, to the
decision. In attenpting to ensure that a wonan apprehend the
full consequences of her decision, the State furthers the
| egitimate purpose of reducing the risk that a woman nmay el ect an
abortion, only to discover later, with devastating psychol ogi cal
consequences, that her decision was not fully informed. |If the
information the State requires to be nade available to the woman
is truthful and not m sl eading, the requirenment nay be
per m ssi bl e.

[* Ordinarily "the marketplace of ideas"” would be allowed to
determine what is truth. Here the Court presunes that the state
wi Il know to confine itself to the "truth" a reahter elusive
standard and one which invites litigation. */

W al so see no reason why the State may not require doctors
to informa worman seeking an abortion of the availability of
materials relating to the consequences to the fetus, even when
t hose consequences have no direct relation to
her health. An exanple illustrates the point. W would think it
constitutional for the State to require that in order for there
to be inforned consent to a kidney transpl ant operation the
reci pient must be supplied with information about risks to the
donor as well as risks to hinmself or herself. A requirenent that
t he physician make available information simlar to that nandated
by the statute here was described in Thornburgh as an outright
attenpt to wedge the Commopnweal th's nmessage di scouragi ng abortion
into the privacy of the inforned-consent dial ogue between the
wonman and her physician. 476 U. S., at 762. W concl ude,
however, that inforned choice need not be defined in such narrow



terms that all considerations of the effect on the fetus are nmade
irrelevant. As we have nade clear, we depart fromthe hol di ngs
of Akron | and Thornburgh to the extent that we permt a State to
further its legitimte goal of protecting the |ife of the unborn
by enacting legislation ained at ensuring a decision that is

mat ure and i nformed, even when in so doing the State expresses a
preference for childbirth over abortion. In short, requiring

t hat the wonman be informed of the availability of information
relating to fetal devel opnment and the assistance avail able shoul d
she decide to carry the pregnancy to full termis a reasonable
measure to insure an infornmed choi ce, one which m ght cause the
wonman t o choose childbirth over abortion. This requirenent
cannot be considered a substantial obstacle to obtaining an
abortion, and, it follows, there is no undue burden.

Qur prior cases al so suggest that the strait- jacket,
Thor nbur gh, supra, at 762 (quoting Danforth, supra, at 67, n. 8)
, of particular information which nmust be given in each case
interferes with a constitutional right of privacy between a
pregnant wonman and her physician. As a prelimnary matter, it is
worth noting that the statute now before us does not require a
physician to conply with the informed consent provisions if he or
she can denonstrate by a preponderance of the evidence, that he
or she reasonably believed that furnishing the information would
have resulted in a severely adverse effect on the physical or
mental health of the patient. 18 Pa. Cons. Stat. 3205 (1990).
In this respect, the statute does not prevent the physician from
exercising his or her nedical judgnent.

What ever constitutional status the doctor- patient relation
may have as a general matter, in the present context it is
derivative of the wonman's position. The doctor-patient relation
does not underlie or override the two nore general rights under
whi ch the abortion right is justified: the right to nake famly
deci sions and the right to physical autonony. On its own, the
doctor-patient relation here is entitled to the sanme solicitude
it receives in other contexts. Thus, a requirenent that a doctor
give a wonan certain information as part of obtaining her consent
to an abortion is, for constitutional purposes, no different from
a requirenent that a doctor give certain specific information
about any nedi cal procedure.

Al that is left of petitioners' argunent is an asserted
First Amendnent right of a physician not to provide information
about the risks of abortion, and childbirth, in a manner mandated
by the State. To be sure, the physician's First Amendnment rights
not to speak are inplicated, see Woley v. Maynard, 430 U. S. 705
(1977), but only as part of the practice of nedicine, subject to
reasonabl e |icensing and regulation by the State. Cf. \Walen v.
Roe, 429 U. S. 589, 603 (1977). W see no constitutional
infirmty in the requirenent that the physician provide the
i nformati on mandated by the State here.

The Pennsyl vania statute al so requires us to reconsider the
holding in Akron | that the State may not require that a



physi ci an, as opposed to a qualified assistant, provide
information relevant to a wonman's infornmed consent. 462 U S.,

at 448. Since there is no evidence on this record that requiring
a doctor to give the information as provided by the statute would
amount in practical ternms to a substantial obstacle to a wonan
seeki ng an abortion, we conclude that it is not an undue burden.
Qur cases reflect the fact that the Constitution gives the States
broad | atitude to decide that particular functions may be
performed only by licensed professionals, even if an objective
assessnment m ght suggest that those sane tasks could be perforned
by others. See WIlIlianson v. Lee Optical of Cklahoma, Inc., 348
U S. 483 (1955). Thus, we uphold the provision as a reasonabl e
means to insure that the woman's consent is inforned.

Qur anal ysis of Pennsylvania's 24-hour waiting period
bet ween the provision of the informati on deened necessary to
i nformed consent and the performance of an abortion under the
undue burden standard requires us to reconsider the preni se
behi nd the decision in Akron | invalidating a parall el
requirenent. In Akron | we said: Nor are we convinced that the
State's legitimte concern that the woman's deci sion be inforned
I's reasonably served by requiring a 24-hour delay as a matter of
course. 462 U. S., at 450. W consider that conclusion to be
wrong. The idea that inportant decisions will be nore infornmed
and deliberate if they foll ow sonme period of reflection does not
stri ke us as unreasonable, particularly where the statute directs
that inportant information becone part of the background of the
decision. The statute, as construed by the Court of Appeals,
perm ts avoi dance of the waiting period in the event of a nedi cal
emergency and the record evidence shows that in the vast ngjority
of cases, a 24-hour delay does not create any appreciable health
risk. In theory, at least, the waiting period is a reasonable
measure to inplement the State's interest in protecting the life
of the unborn, a nmeasure that does not anobunt to an undue burden.

Whet her the mandatory 24-hour waiting period is nonethel ess
invalid because in practice it is a substantial obstacle to a
wonman' s choice to term nate her pregnancy is a closer question.
The findings of fact by the District Court indicate that because
of the distances many wonen nmust travel to reach an abortion
provider, the practical effect will often be a delay of much nore
than a day because the waiting period requires that a woman
seeki ng an abortion nake at |east two visits to the doctor. The
District Court also found that in many instances this wll
i ncrease the exposure of wonmen seeking abortions to the
harassnment and hostility of anti-abortion protestors
denonstrating outside a clinic. 744 F. Supp., at 1351. As a
result, the District Court found that for those wonmen who have
the fewest financial resources, those who nust travel |ong
di stances, and those who have difficulty explaining their
wher eabout s to husbands, enployers, or others, the 24-hour
wai ting period will be particularly burdensone. 1d., at 1352.

These findings are troubling in sonme respects, but they do
not denonstrate that the waiting period constitutes an undue



burden. W do not doubt that, as the District Court held, the
wai ti ng period has the effect of increasing the cost and risk of
del ay of abortions, id., at 1378, but the District Court did not
conclude that the increased costs and potential delays anmount to
substanti al obstacles. Rather, applying the trinester
framework's strict prohibition of all regulation designed to
pronote the State's interest in potential |ife before viability,
see id., at 1374, the District Court concluded that the waiting
period does not further the state interest in naternal health and
I nfringes the physician's discretion to exercise sound nedi cal

j udgnent. Id., at 1378. Yet, as we have stated, under the undue
burden standard a State is permtted to enact persuasive neasures
whi ch favor childbirth over abortion, even if those neasures do
not further a health interest. And while the waiting period does
limt a physician's discretion, that is not, standing alone, a
reason to invalidate it. 1In light of the construction given the
statute's definition of nedical energency by the Court of

Appeal s, and the District Court's findings, we cannot say that
the waiting period inposes a real health risk.

[* It is unfair to rely on factual findings nade under one view
of what the |aw considers the relevant facts to be and then find
that other facts were not found, proving the point under the new
law. If the |ower Court had known that the case was to be studied
on an "undue burden" standard it m ght have found other facts.
The | ower Court had no way to know that the tri-nester framework
was goi ng out the door, and stopped there. */

We al so disagree with the District Court's conclusion that
the particularly burdensone effects of the waiting period on sone
wonen require its invalidation. A particular burden is not of
necessity a substantial obstacle. Wether a burden falls on a
particular group is a distinct inquiry fromwhether it is a
substanti al obstacle even as to the wonen in that group. And the
District Court did not conclude that the waiting period is such
an obstacle even for the wonmen who are nost burdened by it.

Hence, on the record before us, and in the context of this facial
chal | enge, we are not convinced that the 24-hour waiting period
constitutes an undue burden.

W are left with the argunent that the various aspects of
the infornmed consent requirenment are unconstitutional because
they place barriers in the way of abortion on denmand. Even the
br oadest readi ng of Roe, however, has not suggested that there is
a constitutional right to abortion on demand. See, e.g., Doe v.
Bolton, 410 U. S., at 189. Rather, the right protected by Roe is
aright to decide to termnate a pregnancy free of undue
interference by the State. Because the infornmed consent
requirenent facilitates the wise exercise of that right it cannot
be classified as an interference with the right Roe protects. The
i nformed consent requirenent is not an undue burden on
that right.

C



Section 3209 of Pennsylvania's abortion | aw provides, except
i n cases of nedical energency, that no physician shall perform an
abortion on a married wonan wi thout receiving a signed statenent
fromthe wonman that she has notified her spouse that she is about
to undergo an abortion. The wonman has the option of providing an
alternative signed statenent certifying that her husband is not
t he man who i npregnated her; that her husband could not be
| ocated; that the pregnancy is the result of spousal sexual
assault which she has reported; or that the wonan believes that
notifying her husband will cause himor soneone else to inflict
bodily injury upon her. A physician who perfornms an abortion on
a married woman wi thout receiving the appropriate signed
statenent will have his or her license revoked, and is liable to
t he husband for damages.

The District Court heard the testinony of numerous expert
W t nesses, and nade detailed findings of fact regarding the
effect of this statute. These included:

273. The vast majority of wonen consult their husbands
prior to deciding to termnate their pregnancy.

"279. The " bodily injury' exception could not be invoked by
a marri ed woman whose husband, if notified, would, in her
reasonabl e belief, threaten to (a) publicize her intent to have
an abortion to famly, friends or acquaintances; (b) retaliate
agai nst her in future child custody or divorce proceedings; (c)
inflict psychological intimdation or enotional harm upon her,
her children or other persons; (d) inflict bodily harm on other
persons such as children, famly nenbers or other |oved ones; or
(e) use his control over finances to deprive of necessary nonies
for herself or her children. :

"281. Studies reveal that famly violence occurs in two
mllion famlies in the United States. This figure, however, is
a conservative one that substantially understates (because
battering is usually not reported until it reaches life-

t hreat eni ng proportions) the actual nunber of famlies affected
by donmestic violence. 1In fact, researchers estinmate that one of
every two wonen will be battered at sonme tinme in their life.

"282. A wife may not elect to notify her husband of her
intention to have an abortion for a variety of reasons, including
the husband's ill ness, concernabout her own health, the inmm nent
failure of the marriage, or the husband's absol ute opposition to
the abortion.

"283. The required filing of the spousal consent form would
require plaintiff-clinics to change their counseling procedures
and force wonen to reveal their nost intimate decision-nmaking on
pain of crimnal sanctions. The confidentiality of these



revel ati ons could not be guaranteed, since the woman's records
are not i mmune from subpoena.

"284. Wonen of all class |levels, educational backgrounds,
and racial, ethnic and religious groups are battered.

"285. Wfe-battering or abuse can take on many physical and
psychol ogi cal fornms. The nature and scope of the battering can
cover a broad range of actions and be gruesone and torturous.

"286. Married wonen, victins of battering, have been killed
i n Pennsyl vani a and t hrough- out the United States.

"287. Battering can often involve a substantial anmount of
sexual abuse, including marital rape and sexual nutilation.

" 288. In a donestic abuse situation, it is commopn for the
batteri ng husband to al so abuse the children in an attenpt to
coerce the wfe.

"289. Mere notification of pregnancy is frequently a
fl ashpoint for battering and violence within the famly. The
nunber of battering incidents is high during the pregnancy and
often the worst abuse can be associated with pregnancy. . . . The
batteri ng husband may deny parentage and use the pregnancy as an
excuse for abuse. :

"290. Secrecy typically shrouds abusive famlies. Famly
menbers are instructed not to tell anyone, especially police or
doctors, about the abuse and viol ence. Battering husbands often
threaten their wives or her children with further abuse if she
tells an outsider of the violence and tells her that nobody will
believe her. A battered woman, therefore, is highly unlikely to
di scl ose the violence against her for fear of retaliation by the
abuser.

"291. Even when confronted directly by medi cal personnel or
ot her hel pi ng professionals, battered wonen often will not admt
to the battering because they have not admitted to thensel ves
that they are battered.

"294. A worman in a shelter or a safe house unknown to her
husband is not "reasonably likely' to have bodily harminflicted
upon her by her batterer, however her attenpt to notify her
husband pursuant to section 3209 could accidentally disclose her
wher eabouts to her husband. Her fear of future ram fications
woul d be realistic under the circunstances.

"295. Marital rape is rarely discussed with others or
reported to | aw enforcenent authorities, and of those reported
only few are prosecuted.



"296. It is common for battered wonen to have sexua
i ntercourse with their husbands to avoid being battered. While
this type of coercive sexual activity would be spousal sexual
assault as defined by the Act, nmany wonen nmay not consider it to
be so and others would fear disbelief. :

"297. The marital rape exception to section 3209 cannot be
cl ai red by wonen who are victins of coercive sexual behavior
ot her than penetration. The 90-day reporting requirenent of the
spousal sexual assault statute, 18 Pa. Con. Stat. Ann. 3218(c),
further narrows the class of sexually abused wi ves who can claim
t he exception, since many of these wonen may be psychol ogically
unabl e to discuss or report the rape for several years after the
i nci dent .

"298. Because of the nature of the battering relationship,
battered wonen are unlikely to avail thenselves of the exceptions
to section 3209 of the Act, regardl ess of whether the section
applies to them" 744 F. Supp., at 1360-1362.

These findings are supported by studies of donestic
vi ol ence. The Anmerican Medical Association (AMA) has published a
sunmary of the recent research in this field, which indicates
that in an average 12-nonth period in this country, approximtely
two mllion wonen are the victins of severe assaults by their
mal e partners. In a 1985 survey, wonmen reported that nearly one
of every ei ght husbands had assaulted their w ves during the past
year. The AMA views these figures as

mar ked underesti mates, because the nature of these
i nci dents di scourages wonen fromreporting them and
because surveys typically exclude the very poor, those
who do not speak English well, and wonen who are
homel ess or in institutions or hospitals when the
survey is conducted. Accord- ing to the AVA, [r]
esearchers on famly violence agree that the true
i nci dence of partner violence is probably double the

above estimates; or four mllion severely assaulted
wonen per year. Studies suggest that fromone-fifth to
one-third of all wonmen will be physically assaulted by

a partner or ex-partner during their lifetinme. AMA
Council on Scientific Affairs, Violence Agai nst Wnen 7
(1991) (enphasis in original).

Thus on an average day in the United States, nearly 11,000 wonen
are severely assaulted by their male partners. Many of these

i nci dents invol ve sexual assault. I1d., at 3-4; Shields &
Hanneke, Battered Wves' Reactions to Marital Rape, in The Dark
Side of Famlies: Current Famly Violence Research 131, 144 (D

Fi nkel hor, R Celles, G Hataling, & M Straus eds. 1983). 1In
fam | ies where w fe-beating takes place, noreover, child abuse is
often present as well. Violence Agai nst Wonen, supra, at 12.

O her studies fill in the rest of this troubling picture.
Physi cal violence is only the nost visible formof abuse.



Psychol ogi cal abuse, particularly forced social and econonic

i sol ation of wonmen, is also common. L. \Walker, The Battered
Wonan Syndronme 27-28 (1984). Many victins of donestic violence
remain with their abusers, perhaps because they perceive no
superior alternative. Herbert, Silver, & Ellard, Coping with an
Abusi ve Rel ationship: |I. How and Why do Wwnen Stay?, 53 J.
Marriage & the Famly 311 (1991). Many abused wonen who find
tenporary refuge in shelters return to their husbands, in |arge
part because they have no other source of incone. Aguirre, Wiy
Do They Return? Abused Wves in Shelters, 30 J. Nat. Assn. of
Soci al Wbrkers 350, 352 (1985). Returning to one's abuser can be
dangerous. Recent Federal Bureau of Investigation statistics

di scl ose that 8.8%of all homcide victins in the United States
are killed by their spouse. Mercy & Saltzman, Fatal Violence
Anmong Spouses in the United States, 1976-85, 79 Am J. Public
Heal th 595 (1989). Thirty percent of female homcide victins are
killed by their male partners. Donestic Violence: Terrorismin

t he Home, Hearing before the Subcommttee on Children, Famly,
Drugs and Al coholismof the Senate Conmittee on Labor and Human
Resources, 101st Cong., 2d Sess., 3 (1990).

The limted research that has been conducted with respect to
notifying one's husband about an abortion, although involving
sanples too snmall to be representative, also supports the
District Court's findings of fact. The vast majority of wonen
notify their nale partners of their decision to obtain an
abortion. In many cases in which married wonen do not notify
t heir husbands, the pregnancy is the result of an extranarital
affair. Were the husband is the father, the primary reason
wonen do not notify their husbands is that the husband and w fe
are experiencing marital difficulties, often acconpani ed by
i ncidents of violence. Ryan & Plutzer, Wen Married Wnen Have
Abortions: Spousal Notification and Marital Interaction, 51 J.
Marriage & the Famly 41, 44 (1989).

This information and the District Court's findings reinforce

what common sense woul d suggest. In well-functioning marriages,
spouses di scuss inportant intimate decisions such as whether to
bear a child. But there are mllions of wonmen in this country

who are the victins of regular physical and psychol ogi cal abuse
at the hands of their husbands. Should these wonen becone
pregnant, they nmay have very good reasons for not wishing to

I nform their husbands of their decision to obtain an abortion.
Many may have justifiable fears of physical abuse, but nay be no
| ess fearful of the consequences of reporting prior abuse to the
Conmonweal t h of Pennsyl vania. Many may have a reasonabl e fear
that notifying their husbands will provoke further instances of
child abuse; these wonmen are not exenpt from 3209's notification
requi renent. Many may fear devastating fornms of psychol ogi cal
abuse fromtheir husbands, including verbal harassnent, threats
of future violence, the destruction of possessions, physical
confinenment to the honme, the wi thdrawal of financial support, or
the disclosure of the abortion to famly and friends. These

nmet hods of psychol ogi cal abuse may act as even nore of a
deterrent to notification than the possibility of physical



vi ol ence, but wonmen who are the victinms of the abuse are not
exenpt from 3209's notification requirement. And many wonen who
are pregnant as a result of sexual assaults by their husbands

Wi || be unable to avail thenselves of the exception for spousa
sexual assault, 3209(b)(3), because the exception requires that
t he woman have notified | aw enforcenent authorities within 90
days of the assault, and her husband will be notified of her
report once an investigation begins. 3128(c). If anything in
this field is certain, it is that victins of spousal sexua
assault are extrenmely reluctant to report the abuse to the
governnent; hence, a great many spousal rape victinms will not be
exenpt fromthe notification requirenent inposed by 3209.

The spousal notification requirenent is thus likely to
prevent a significant nunber of wonen from obtaining an aborti on.
It does not merely nake abortions a little nore difficult or
expensive to obtain; for many wonen, it will inpose a substanti al
obstacle. W nust not blind ourselves to the fact that the
si gni fi cant nunber of wonen who fear for their safety and the
safety of their children are likely to be deterred from procuring
an abortion as surely as if the Commonweal th had outl awed
abortion in all cases.

Respondents attenpt to avoid the conclusion that 3209 is
invalid by pointing out that it inposes al nbst no burden at al
for the vast mgjority of wonen seeking abortions. They begin by
noting that only about 20 percent of the wonmen who obtain
abortions are married. They then note that of these wonen about
95 percent notify their husbands of their own volition. Thus,
respondents argue, the effects of 3209 are felt by only one
percent of the wonmen who obtain abortions. Respondents argue
t hat since sone of these wonmen will be able to notify their
husbands wi t hout adverse consequences or will qualify for one of
t he exceptions, the statute affects fewer than one percent of
wonen seeki ng abortions. For this reason, it is asserted, the
statute cannot be invalid on its face. See Brief for Respondents
83- 86. We di sagree with respondents' basic nmethod of anal ysis.

The anal ysis does not end with the one percent of wonen upon
whom t he statute operates; it begins there. Legislation is
measured for consistency with the Constitution by its inpact on
t hose whose conduct it affects. For exanple, we would not say
that a | aw which requires a newspaper to print a candidate's
reply to an unfavorable editorial is valid on its face because
nost newspapers woul d adopt the policy even absent the |aw. See
M am Herald Publishing Co. v. Tornillo, 418 U S. 241 (1974). The
proper focus of constitutional inquiry is the group for whomthe
law is a restriction, not the group for whomthe lawis
irrel evant.

Respondents' argunment itself gives inplicit recognition to
this principle, at one of its critical points. Respondents speak
of the one percent of wonen seeking abortions who are married and
woul d choose not to notify their husbands of



their plans. By selecting as the controlling class wonen who

Wi sh to obtain abortions, rather than all wonen or all pregnant
wonen, respondents in effect concede that 3209 nust be judged by
reference to those for whomit is an actual rather than
irrelevant restriction. O course, as we have said, 3209's real
target is narrower even than the class of wonen seeking abortions
identified by the State: it is married wonen seeki ng abortions
who do not wish to notify their husbands of their intentions and
who do not qualify for one of the statutory exceptions to the
notice requirenment. The unfortunate yet persisting conditions we

docunent above will nean that in a large fraction of the cases in
which 3209 is relevant, it will operate as a substantial obstacle
to a wonman's choice to undergo an abortion. It is an undue

burden, and therefore invalid.

This conclusion is in no way inconsistent with our decisions
uphol di ng parental notification or consent requirenents. See, e.
g., Akron IIl, 497 U S., at ---; Bellotti v. Baird, 443 U S. 622
(1979) (Bellotti I11); Planned Parent hood of Central M. v.
Danforth, 428 U S., at 74. Those enactnents, and our judgnent
that they are constitutional, are based on the quite reasonable
assunption that mnors will benefit fromconsultation with their
parents and that children will often not realize that their
parents have their best interests at heart. W cannot adopt a
paral | el assunption about adult wonen.

We recogni ze that a husband has a deep and proper concern
and interest . . . in his wife's pregnancy and in the growh and
devel opnent of the fetus she is carrying. Danforth, supra, at 69.
Wth regard to the children he has fathered and rai sed, the Court
has recogni zed his cogni zabl e and substantial interest in their
custody. Stanley v. Illinois, 405 U S. 645, 651-652 (1972); see
also Quilloin v. Walcott, 434 U S. 246 (1978); Caban v.
Mohanmed, 441 U. S. 380 (1979); Lehr v. Robertson, 463 U S. 248
(1983). |If this case concerned a State's ability to require the
not her to notify the father before taking sone action with
respect to a living child raised by both, therefore, it would be
reasonabl e to conclude as a general matter that the father's
interest in the welfare of the child and the nother's interest
are equal .

Before birth, however, the issue takes on a very different
cast. It is an inescapable biological fact that state regul ation
Wi th respect to the child a woman is carrying will have a far
greater inpact on the nother's liberty than on the father- 's.
The effect of state regulation on a woman's protected liberty is
doubly deserving of scrutiny in such a case, as the State has
touched not only upon the private sphere of the fam |y but upon
the very bodily integrity of the pregnant wonan. Cf. Cruzan v.
Director, Mssouri Dept. of Health, 497 U S., at 281. The Court
has held that when the wife and the husband di sagree on this
deci sion, the view of only one of the two marri age partners can
prevail. Ilnasnmuch as it is the woman who physically bears the
child and who is the nore directly and i mredi ately affected by
t he pregnancy, as between the two, the bal ance weighs in her



favor. Danforth, supra, at 71. This conclusion rests upon the
basic nature of marriage and the nature of our Constitution: [T]
he marital couple is not an independent entity with a m nd and
heart of its own, but an association of two individuals each with
a separate intellectual and enotional makeup. [|f the right of
privacy means anything, it is the right of the individual,
married or single, to be free from unwarranted governnenta
intrusion into matters so fundanental ly affecting a person as the
deci sion whether to bear or beget a child. Eisenstadt v. Baird,
405 U. S., at 453 (enphasis in original). The Constitution
protects individuals, nen and wonren ali ke, fromunjustified state
I nterference, even when that interference is enacted into |aw for
the benefit of their spouses.

There was a time, not so | ong ago, when a different
under st andi ng of the famly and of the Constitution prevailed. In
Bradwell v. Illinois, 16 Wall. 130 (1873), three Menbers of this
Court reaffirnmed the comon-Iaw principle that a woman had no
| egal existence separate from her husband, who was regarded as
her head and representative in the social state; and,
not wi t hst andi ng sone recent nodifications of this civil status,
many of the special rules of law flowi ng fromand dependent upon
this cardinal principle still exist in full force in nost States.
Id., at 141 (Bradley J., joined by Swayne and Field, JJ.,
concurring in judgnment). Only one generation has passed since
this Court observed that woman is still regarded as the center of
hone and famly life, with attendant special responsibilities
t hat precluded full and independent |egal status under the
Constitution. Hoyt v. Florida, 368 U S. 57, 62 (1961). These
views, of course, are no |longer consistent with our understanding
of the famly, the individual, or the Constitution.

In keeping with our rejection of the conmon-I| aw
under st andi ng of a woman's role within the famly, the Court held
in Danforth that the Constitution does not permt a State to
require a married wonman to obtain her husband's consent before
undergoi ng an abortion. 428 U S., at 69. The principles that
gui ded the Court in Danforth should be our guides today. For the
great many wonen who are victins of abuse inflicted by their
husbands, or whose children are the victins of such abuse, a
spousal notice requirenent enables the husband to wield an
effective veto over his wife's decision. Wether the prospect of
notification itself deters such wonmen from seeki ng abortions, or
whet her the husband, through physical force or psychol ogi cal
pressure or econom c coercion, prevents his wife from obtaining
an abortion until it is too late, the notice require- ment wll
often be tantanount to the veto found unconstitutional in
Danforth. The wonmen nost affected by this |aw "t hose who nost
reasonably fear the consequences of notifying their husbands that
they are pregnant™ are in the gravest danger.

The husband's interest in the life of the child his wife is
carrying does not permt the State to enmpower himw th this
troubling degree of authority over his wiwfe. The contrary view
| eads t o consequences rem niscent of the common |aw. A husband



has no enforceable right to require a wife to advise himbefore
she exerci ses her personal choices. |If a husband' s interest in
the potential life of the child outweighs a wife's liberty, the
State could require a married woman to notify her husband before
she uses a postfertilization contraceptive. Perhaps next in |line
woul d be a statute requiring pregnant married wonen to notify

t heir husbands before engaging in conduct causing risks to the
fetus. After all, if the husband's interest in the fetus' safety
is a sufficient predicate for state regulation, the State could
reasonably concl ude that pregnant w ves should notify their
husbands before drinking al cohol or snoking. Perhaps married
wonen should notify their husbands before using contraceptives or
bef ore undergoing any type of surgery that may have conplications
affecting the husband's interest in his wife's reproductive
organs. And if a husband's interest justifies notice in any of

t hese cases, one mght reasonably argue that it justifies exactly
what the Danforth Court held it did not justify "a requirenent of
t he husband's consent as well. A State may not give to a man the
ki nd of dom nion over his wife that parents exercise over their
children. Section 3209 enbodies a view of nmarriage consonant with
t he common-| aw status of married wonen but repugnant to our
present understanding of marriage and of the nature of the rights
secured by the Constitution. Wnen do not |ose their
constitutionally protected liberty when they marry. The
Constitution protects all individuals, male or female, nmarried or
unmarried, fromthe abuse of governnental power, even where that
power is enployed for the supposed benefit of a nmenber of the
Individual's fam|ly. These considerations confirm our concl usion
that 3209 is invalid.

D

We next consider the parental consent provision. Except in
a nedi cal energency, an unemanci pated young wonan under 18 may
not obtain an abortion unless she and one of her parents (or
guardi an) provides inforned consent as defined above. |If neither
a parent nor a guardi an provides consent, a court may authorize
t he performance of an abortion upon a determ nation that the
young woman is nmature and capable of giving informed consent and
has in fact given her infornmed consent, or that an abortion would
be in her best interests.

We have been over nost of this ground before. Qur cases
establish, and we reaffirmtoday, that a State may require a
m nor seeking an abortion to obtain the consent of a parent or
guardi an, provided that there is an adequate judicial bypass
procedure. See, e.g., Akron Il, 497 U S., at ---; Hodgson, 497
U S., at ---; Akron |, supra, at 440; Bellotti Il, supra, at
643- 644 (plurality opinion). Under these precedents, in our
vi ew, the one-parent consent requirenment and judicial bypass
procedure are constitutional.

The only argunment nmade by petitioners respecting this
provi sion and to which our prior decisions do not speak is the
contention that the parental consent requirenent is invalid



because it requires informed parental consent. For the nost
part, petitioners' argunment is a reprise of their argument with
respect to the inforned consent requirenent in general, and we
reject it for the reasons given above. |Indeed, sone of the
provi sions regardi ng i nforned consent have particular force with
respect to mnors: the waiting period, for exanple, may provide
the parent or parents of a pregnant young wonan the opportunity
to consult with her in private, and to di scuss the consequences
of her decision in the context of the values and noral or
religious principles of their famly. See Hodgson, supra, at --

E

Under the recordkeeping and reporting require- nments of the
statute, every facility which perfornms abortions is required to
file a report stating its nane and address as well as the nane
and address of any related entity, such as a controlling or
subsi diary organization. In the case of state-funded
institutions, the information becones public.

For each abortion perforned, a report nust be filed
i dentifying: the physician (and the second physician where
required); the facility; the referring physician or agency; the
wonman' s age; the number of prior pregnancies and prior abortions
she has had; gestational age; the type of abortion procedure; the
date of the abortion; whether there were any pre-existing nedical
condi ti ons whi ch woul d conplicate pregnancy; nedi cal
conplications with the abortion; where applicable, the basis for
the determ nation that the abortion was nedically necessary; the
wei ght of the aborted fetus; and whether the woman was narri ed,
and if so, whether notice was provided or the basis for the
failure to give notice. Every abortion facility nmust also file
quarterly reports show ng the nunber of abortions perforned
broken down by trinmester. See 18 Pa. Cons. Stat. 3207, 3214
(1990). In all events, the identity of each woman who has had an
abortion remains confidential.

In Danforth, 428 U. S., at 80, we held that recordkeeping
and reporting provisions that are reasonably directed to the
preservation of maternal health and that properly respect a
patient's confidentiality and privacy are perm ssible. W think
t hat under this standard, all the provisions at issue here except
that relating to spousal notice are constitutional. Al though
they do not relate to the State's interest in informng the
wonman' s choice, they do relate to health. The collection of
information with respect to actual patients is a vital elenent of
medi cal research, and so it cannot be said that the requirenents
serve no purpose other than to nmake abortions nore difficult. Nor
do we find that the requirenents inpose a substantial obstacle to
a wonman's choice. At nost they mght increase the cost of sone
abortions by a slight amount. Wile at sone point increased cost
coul d becone a substantial obstacle, there is no such show ng on
the record before us.



Subsection (12) of the reporting provision requires the
reporting of, anong other things, a married wonan's reason for
failure to provide notice to her husband. 3214(a)(12). This
provision in effect requires wonen, as a condition of obtaining
an abortion, to provide the Coomonwealth with the precise
i nformati on we have al ready recogni zed that nany wonen have
pressing reasons not to reveal. Like the spousal notice
requirenent itself, this provision places an undue burden on a
woman' s choi ce, and nust be invalidated for that reason.

\

Qur Constitution is a covenant running fromthe first
generation of Americans to us and then to future generations. It
I s a coherent succession. Each generation must |earn anew t hat
the Constitution's witten terns enbody i deas and aspirations
t hat must survive nore ages than one. W accept our
responsibility not to retreat frominterpreting the full neaning
of the covenant in light of all of our precedents. W invoke it
once again to define the freedom guaranteed by the Constitution's
own prom se, the prom se of liberty.

* * *

The judgnent in No. 91-902 is affirmed. The judgnment in No.
91-744 is affirmed in part and reversed in part,and the case is
remanded for proceedi ngs consistent with this opinion, including
consi deration of the question of severability.

It is so ordered.
APPENDI X TO OPI NI ON

Sel ected Provisions of the 1988 and 1989 Anendnents to the
Pennsyl vani a Abortion Control Act of 1982

18 PA. CONS. STAT. ANN. (1990). "3203. Definitions.

“Medi cal energency.' That condition which, on the basis of
t he physician's good faith clinical judgnent, so conplicates the
medi cal condition of a pregnant woman as to necessitate the
i edi at e abortion of her pregnancy to avert her death or for
which a delay will create serious risk of substantial and
i rreversible inpairment of major bodily function.”

"3205. Inforned Consent.

"(a) General Rule. " No abortion shall be perfornmed or
i nduced except with the voluntary and informed consent of the
wonman upon whom the abortion is to be perforned or induced.
Except in the case of a nedical energency, consent to an abortion
is voluntary and inforned if and only if: "(1) At |least 24 hours
prior to the abortion, the physician who is to performthe
abortion or the referring physician has orally informed the wonman



of: "(i) The nature of the proposed procedure or treatnment and of
those risks and alternatives to the procedure or treatnent that a
reasonabl e patient would consider material to the decision of
whet her or not to undergo the abortion.

(i) The probabl e gestational age of the unborn child at the
time the abortion is to be perforned.

(i) The nedical risks associated with carrying her child to
term

"(2) At least 24 hours prior to the abortion, the physician who
is to performthe abortion or the referring physician, or a
qual i fi ed physician assistant, health care practitioner,
technician or social worker to whomthe responsibility has been
del egat ed by either physician, has inforned the pregnant wonman
that: " (i) The departnent publishes printed materials which
descri be the unborn child and Iist agencies which offer
alternatives to abortion and that she has a right to review the
printed materials and that a copy will be provided to her free of
charge if she chooses to reviewit.

"(i1) Medical assistance benefits may be avail able for prenatal
care, childbirth and neonatal care, and that nore detailed
information on the availability of such assistance is contained
in the printed materials published by the departnent.

"(ii1i) The father of the unborn child is liable to assist in the
support of her child, even in instances where he has offered to
pay for the abortion. 1In the case of rape, this information may
be omtted.

/* Does the statute also point out that child support is not
collected in many cases? */

"(3) A copy of the printed materials has been provided to the
wonan i f she chooses to view these material s.

"(4) The pregnant wonman certifies in witing, prior to the
abortion, that the information required to be provi ded under
para- graphs (1), (2) and (3) has been provided. "(b) Emergency.
" Where a nedi cal energency conpels the performance of an
abortion, the physician shall informthe woman, prior to the
abortion if possible, of the nedical indications supporting his

j udgnent that an abortion is necessary to avert her death or to
avert substantial and irreversible inpairnment of major bodily
functi on.

"(c) Penalty. " Any physician who violates the provisions of
this section is guilty of “unprofessional conduct' and his
| icense for the practice of medicine and surgery shall be subject
to suspension or revocation in accordance wi th procedures
provi ded under the act of October 5, 1978 (P.L. 1109, No. 261),
known as the Osteopathic Medical Practice Act, the act of
Decenber 20, 1985 (P.L. 457, No. 112), known as the Medi cal



Practice Act of 1985, or their successor acts. Any physician who
perfornms or induces an abortion w thout first obtaining the
certification required by subsection (a)(4) or with know edge or
reason to know that the informed consent of the woman has not
been obtained shall for the first offense be guilty of a summary
of fense and for each subsequent offense be guilty of a

m sdenmeanor of the third degree. No physician shall be guilty of
violating this section for failure to furnish the information
requi red by subsection (a) if he or she can denonstrate, by a
preponderance of the evidence, that he or she reasonably believed
that furnishing the informati on would have resulted in a severely
adverse effect on the physical or nmental health of the patient.

"(d) Limtation on Gvil Liability. " Any physician who
conplies with the provisions of this section may not be held
civilly liable to his patient for failure to obtain inforned
consent to the abortion within the neaning of that term as
defined by the act of Cctober 15, 1975 (P.L. 390, No. 111), known
as the Health Care Services Ml practice Act." "3206. Parental
Consent .

"(a) General rule. " Except in the case of a nedica
emer gency or except as provided in this section, if a pregnant
wonan is | ess than 18 years of age and not enmanci pated, or if she
has been adj udged an i nconpetent under 20 Pa. C. S. 5511 (relating
to petition and hearing; exam nation by court-appointed
physi ci an), a physician shall not performan abortion upon her
unl ess, in the case of a woman who is |less than 18 years of age,
he first obtains the inforned consent both of the pregnant wonman
and of one of her parents; or, in the case of a wonman who is
i nconpetent, he first obtains the informed consent of her

guardi an. In deciding whether to grant such consent, a preg-
nant woman's parent or guardian shall consider only their child's
or ward's best interests. |In the case of a pregnancy that is the

result of incest, where the father is a party to the incestuous
act, the pregnant wonman need only obtain the consent of her
nmot her .

"(b) Unavailability of parent or guardian. " If both parents
have died or are otherw se unavail able to the physician within a
reasonable tinme and in a reasonabl e manner, consent of the
pregnant wonman's guardi an or guardi ans shall be sufficient. |If
t he pregnant wonman's parents are divorced, consent of the parent
havi ng custody shall be sufficient. |If neither any parent nor a
| egal guardian is available to the physician within a reasonabl e
tinme and in a reasonabl e manner, consent of any adult person
standing in |loco parentis shall be sufficient.

"(c) Petition to the court for consent. " If both of the
parents or guardi ans of the pregnant woman refuse to consent to
t he performance of an abortion or if she elects not to seek the
consent of either of her parents or of her guardian, the court of
conmon pleas of the judicial district in which the applicant
resides or in which the abortion is sought shall, upon petition
or notion, after an appropriate hearing, authorize a physician to



performthe abortion if the court determ nes that the pregnant
wonan i s mature and capable of giving informed consent to the
pro- posed abortion, and has, in fact, given such consent.

"(d) Court order. " If the court determ nes that the
pregnant wonman i s not mature and capabl e of giving infornmed
consent or if the pregnant woman does not claimto be mature and
capabl e of giving infornmed consent, the court shall determ ne
whet her the performance of an abortion upon her would be in her
best interests. |If the court determ nes that the performance of
an abortion would be in the best interests of the woman, it shal
aut hori ze a physician to performthe abortion.

"(e) Representation in proceedings. " The pregnant woman may
participate in proceedings in the court on her own behal f and the
court may appoint a guardian ad litemto assist her. The court
shal |, however, advise her that she has a right to court
appoi nted counsel, and shall provide her with such counsel unless
she wi shes to appear with private counsel or has know ngly and
intelligently waived representation by counsel."

"3207. Abortion Facilities.

"(b) Reports. " Wthin 30 days after the effective date of
this chapter, every facility at which abortions are perforned
shall file, and update inmedi ately upon any change, a report with
t he departnment, containing the followi ng information: " (1)Nane
and address of the facility.

"(2) Name and address of any parent, subsidiary or affiliated
organi zati ons, corporations or associations.

"(3)Name and address of any parent, subsidiary or affiliated
organi zati ons, corporations or associations havi ng cont enpo-
raneous commonal ity of ownership, beneficial interest,
directorship or officership with any other facility.

The information contained in those reports which are filed
pursuant to this subsection by facilities which receive State-
appropriated funds during the 12-cal endar-nonth period

i medi ately preceding a request to inspect or copy such reports
shal | be deenmed public information. Reports filed by facilities
whi ch do not receive State-appropriated funds shall only be
available to | aw enforcenment officials, the State Board of

Medi cine and the State Board of Osteopathic Medicine for use in
the performance of their official duties. Any facility failing
to conply with the provisions of this subsection shall be
assessed by the departnment a fine of $500 for each day it is in
vi ol ati on hereof."

"3208. Printed | nformati on.

"(a) General Rule. " The department shall cause to be
publ i shed in English, Spanish and Vi etnanese, within 60 days
after this chapter becones |law, and shall update on an annua
basis, the follow ng easily conprehensible printed materi al s:
(1) Geographically indexed naterials designed to informthe wonman
of public and private agencies and services available to assist a



wonman t hrough pregnancy, upon child- birth and while the child is
dependent, including adoption agencies, which shall include a
conprehensive list of the agencies avail able, a description of
the services they offer and a description of the manner,

i ncl udi ng tel ephone nunbers, in which they m ght be contacted,

or, at the option of the departnent, printed materials including
a toll-free 24-hour a day tel ephone nunber which may be called to
obtain, orally, such a list and description of agencies in the

| ocality of the caller and of the services they offer. The
materials shall provide information on the availability of

medi cal assi stance benefits for prenatal care, childbirth and
neonatal care, and state that it is unlawful for any individual
to coerce a woman to undergo abortion, that any physician who
perfornms an abortion upon a woman w t hout obtai ning her inforned
consent or w thout according her a private medical consultation
may be liable to her for damages in a civil action at |aw, that
the father of a child is liable to assist in the support of that
child, even in instances where the father has offered to pay for
an abortion and that the |law permts adoptive parents to pay
costs of prenatal care, childbirth and neonatal care.

"(2) Materials designed to informthe wonman of the probable
anat om cal and physi ol ogi cal characteristics of the unborn child
at two-week gestational increments fromfertilization to ful
term including pictures representing the devel opnment of unborn
children at two-week gestational increnments, and any rel evant

i nformation on the possibility of the unborn child's survival;
provi ded that any such pictures or draw ngs nust contain the

di nensi ons of the fetus and nmust be realistic and appropriate for
t he woman' s stage of pregnancy. The nmaterials shall be

obj ective, non-judgnmental and designed to convey only accurate
scientific information about the unborn child at the various
gestational ages. The material shall also contain objective

i nformati on describing the nmethods of abortion procedures
conmonly enpl oyed, the nedical risks commonly associated with
each such procedure, and the nedical risks comobnly associ ated
With carrying a child to term

"(b) Format. " The materials shall be printed in a typeface |arge
enough to be clearly |egible.

"(c)Free distribution. " The materials required under this
section shall be available at no cost fromthe departnent upon
request and in appropriate nunber to any person, facility or
hospital ."

"3209. Spousal Notice.
"(a) Spousal notice required. " In order to further the
Conmonweal th's interest in pronoting the integrity of the marital
rel ationship and to protect a spouse's interests in having
children within marriage and in protecting the prenatal life of
t hat spouse's child, no physician shall performan abortion on a
marri ed woman, except as provided in subsections (b) and (c),
unl ess he or she has received a signed statenent, which need not



be notarized, fromthe woman upon whomthe abortion is to be
performed, that she has notified her spouse that she is about to
undergo an abortion. The statenent shall bear a notice that any
fal se statenent made therein is punishable by |aw.

"(b) Exceptions. " The statenent certifying that the notice
requi red by subsection (a) has been given need not be furnished
where the worman provi des the physician a signed statenent certi-
fying at | east one of the foll ow ng:

"(1) Her spouse is not the father of the child. "(2)Her spouse,
after diligent effort, could not be | ocated.

"(3) The pregnancy is a result of spousal sexual assault as
described in section 3128 (relating to spousal sexual assault),
whi ch has been reported to a | aw enforcenent agency having the
requi site jurisdiction.

"(4) The woman has reason to believe that the furnishing of notice
to her spouse is likely to result in the infliction of bodily

i njury upon her by her spouse or by another individual.

Such statenment need not be notarized, but shall bear a notice
that any fal se statenents nade therein are punishable by | aw.

"(c) Medical energency. " The requirenents of subsection (a)
shall not apply in case of a nedical energency.

"(d) Forms. " The departnent shall cause to be published, forns
whi ch may be utilized for purposes of providing the signed
statenments required by subsections (a) and (b). The departnent
shal | distribute an adequate supply of such fornms to all abortion
facilities in this Commonweal t h.

"(e) Penalty; civil action. " Any physician who violates the
provisions of this section is guilty of " unprofessional conduct,
' and his or her license for the practice of nedicine and surgery
shal | be subject to suspension or revocation in accordance with
procedures provided under the act of October 5, 1978 (P.L. 1109,
No. 261), known as the Osteopathic Medical Practice Act, the act
of Decenber 20, 1985 (P.L. 457, No. 112), known as the Medi cal
Practice Act of 1985, or their successor acts. In addition, any
physi ci an who knowi ngly violates the provisions of this section
shall be civilly liable to the spouse who is the father of the
aborted child for any danages caused thereby and for punitive
damages in the anpbunt of $5,000, and the court shall award a
prevailing plaintiff a reasonable attorney fee as part of costs.

"3214. Reporting.
"(a) Ceneral rule. " For the purpose of pronotion of maternal
health and |ife by adding to the sumof nedical and public health
know edge through the conpilation of relevant data, and to
pronote the Commonweal th's interest in protection of the unborn
child, a report of each abortion performed shall be nmade to the
department on fornms prescribed by it. The report forns shall not



identify the individual patient by nanme and shall include the
follow ng information:

"(1) ldentification of the physician who perfornmed the abortion,
t he concurring physician as required by section 3211(c-)

(2) (relating to abortion on unborn child of 24 or nore weeks
gestational age), the second physician as required by section
3211(c)(5) and the facility where the abortion was perforned and
of the referring physician, agency or service, if any.

"(2) The county and state in which the woman resi des.
"(3) The worman' s age.

"(4) The nunber of prior pregnancies and prior abortions of the
woman.

"(5) The gestational age of the unborn child at the tinme of the
aborti on.

"(6) The type of procedure performed or prescribed and the date of
the abortion.

"(7)Pre-existing medical conditions of the woman whi ch woul d
conplicate pregnancy, if any, and if known, any nedi cal
conplication which resulted fromthe abortion itself.

"(8) The basis for the nedical judgnment of the physician who
performed the abortion that the abortion was necessary to prevent
either the death of the pregnant wonan or the substantial and
irreversible inpairnment of a major bodily function of the wonman,
where an abortion has been perforned pursuant to section 3211(b)

(1).

"(9) The wei ght of the aborted child for any abortion perforned
pursuant to section 3211(b)(1).

"(10)Basis for any nedical judgnent that a nedical energency
exi sted whi ch excused the physician fromconpliance with any
provi sion of this chapter.

"(11) The information required to be reported under section 3210
(a) (relating to determ nation of gestational age).

"(12) Whet her the abortion was performed upon a married wonan and,
if so, whether notice to her spouse was given. |If no notice to
her spouse was given, the report shall also indicate the reason
for failure to provide noti ce.

"(f) Report by facility. " Every facility in which an abortion is
performed within this Conmonweal th during any quarter year shal
file with the departnent a report showing the total nunber of
abortions performed within the hospital or other facility during



that quarter year. This report shall also showthe tota
abortions performed in each trinester of pregnancy. Any report
shal | be available for public inspection and copying only if the
facility receives State-appropriated funds within the 12-

cal endar-nonth period i medi ately preceding the filing of the
report. These reports shall be submtted on a form prescribed by
t he department which will enable a facility to indicate whether
or not it is receiving State-appropriated funds. |If the facility
i ndicates on the formthat it is not receivingState-appropriated
funds, the departnment shall regard its report as confidential

unl ess it receives other evidence which causes it to concl ude
that the facility receives State-appropriated funds."



