[* The full text of the US Suprenme Court Opinion in Cty of
Cincinatti vs. Discovery Network follows. This case considers the
|l egality of the prohibition of free standi ng newsracks for
"shoppers"” (newspapers consisting of ads) on public property. */
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Bl ackmun, J., filed a concurring opinion. Rehnquist, C J.,
filed a dissenting opinion, in which Wite and Thonas, JJ.,

| oi ned.

Justice Stevens delivered the opinion of the Court.

Motivated by its interest in the safety and attractive appearance
of its streets and sidewal ks, the city of G ncinnati has refused
to allow respondents to distribute their commercial publications
t hrough freestandi ng newsracks | ocated on public property. The
question presented is whether this refusal is consistent with the
First Amendnent. In agreenent with the District Court and the
Court of Appeals, we hold that it is not.

Respondent, Discovery Network, Inc., is engaged in the business
of providing adult educational, recreational, and social prograns
to individuals in the Cncinnati area. |t advertises those

prograns in a free nmagazine that it publishes nine tines a year.
Al t hough these nagazi nes consist primarily of pronotional
material pertaining to Discovery's courses, they also include
sone informati on about current events of general interest.
Approxi mately one third of these nagazines are distributed

t hrough the 38 newsracks that the city authorized D scovery to
pl ace on public property in 1989.

/* Note that the Court will go to great lengths to point out the
facts in these cases. The point that the Court is making here is
that fully a third of this publication is distributed on city
property and that since the "relative worth" of news paper or
other literary material (other than that which is judged
pornographic) is not for the state to judge. */

Respondent, Harnon Publi shing Conmpany, Inc., publishes and
di stributes a free nmagazi ne that advertises real estate for sale



at various |ocations throughout the United States. The magazi ne
contains |istings and photographs of avail able residenti al
properties in the greater Cincinnati area, and al so includes sone
I nformati on about interest rates, market trends, and other real
estate matters. In 1989 Harnon received the city's permssion to
install 24 newsracks at approved |ocations. About 15%of its
distribution in the Cncinnati area is through those devices.

/* Again, although the publication is predom nated by "ads" these
publications are entitled to the sane protection as nore
conventional nedia. One of the things which the Court does not
state (perhaps it is not part of the record) is that conmon
experience shows that "free" classified ad newspapers and "free"
real estate listings are extrenmely popular reading. In fact,
"Shoppers" whi ch have huge classified advertising sections for
which there is a charge are best sellers and serve a vita
service. People are very interested in buying, selling and
swappi ng. Such publications are clearly as inportant "news" as
any other publication to an interested reader. The fact that the
New York Tines or the Wall Street Journal carry ads is no nore

i nportant to determning if they are subject to being part of the
"press” and the protections of the first anendnent than these
magazi nes incidentally carrying news. Even the |onely phanpl et eer
or someone naki ng newsl etters on carbon paper is part of the
"mar ket pl ace of ideas"” and entitled to First Amendnent

protection. */

In March 1990, the city's Director of Public Wrks

notified each of the respondents that its permt to use

di spensi ng devices on public property was revoked, and ordered

t he newsracks renmoved within 30 days. Each notice explained that
respondent’'s publication was a "commercial handbill” within the
meani ng of 714-1-C of the Municipal Code and therefore 714-23 of
t he Code prohibited its distribution on public property.
Respondents were granted adm nistrative hearings and revi ew by
the Sidewal k Appeals Cormittee. Although the Conmittee did not
nodify the city's position, it agreed to allow the dispensing
devices to remain in place pending a judicial determ nation of
the constitutionality of its prohibition. Respondents then
conmenced this litigation in the United States District Court for
the Southern District of Chio.

After an evidentiary hearing the District Court concluded that
"the regul atory schene advanced by the Cty of G ncinnati
conpletely prohibiting the distribution of commercial handbills
on the public right of way violates the First Amendnent."” The
court found that both publications were -comercial speech-
entitled to First Amendnent protection because they concerned
| awf ul activity and were not msleading. Wile it recognized
that a city "may regul ate publication dispensing devices pursuant
to its substantial interest in pronoting safety and esthetics on
or about the public right of way," the District Court held,
rel ying on Board of Trustees of State Univ. of New York v. Fox,
492 U. S. 469 (1989), that the city had the burden of
establishing "a reasonable "fit' between the |egislature' s ends



and the means chosen to acconplish those ends."” App. to Pet. for
Cert. 23a. (quoting Fox, 492 U S., at 480). It explained that
the -fit- in this case was unreasonabl e because the nunber of
newsr acks di spensi ng commerci al handbills was -m nute- conpared
with the total nunmber (1,500-2,000) on the public right of way,
and because they affected publlc safety in only a mnimal way.
Mor eover, the practices in other conmunities indicated that the
City's safety and esthetic interests could be adequately
protected "by regulating the size, shape, nunber or placenent of
such devices." App. to Pet. for Cert. 24a.

/* An outright ban is very rarely going to be accepted as a
reasonabl e, tinme, place or manner restriction, if ever. */

On appeal, the city argued that since a nunber of courts had
hel d that a conplete ban on the use of newsracks dispensing
traditional newspapers woul d be unconstitutional, and that the
"Constitution . . . accords a |lesser protection to comrerci al
speech than to other constitutionally guaranteed expression,"”
Central Hudson Gas & Electric Corp. v. Public Service Comm n of
New York, 447 U. S. 557, 563 (1980), its preferential treatnent
of newspapers over commerci al publlcatlons was a perm ssible
met hod of serving its legitimate interest in ensuring safe
streets and regul ating visual blight. The Court of Appeals
di sagreed, holding that the | esser status of comercial speech is
rel evant only when its regul ati on was designed either to prevent
fal se or m sl eading advertising, or to alleviate distinctive
adverse effects of the specific speech at issue. Because
Cincinnati sought to regulate only the -manner- in which
respondents' publications were distributed, as opposed to their
content or any harm caused by their content, the court reasoned
t hat respondents’ publications had -high val ue- for purposes of
the Fox -reasonable fit-test. 946 F. 2d, at 471 (italics
omtted). Applying that test, the Court of Appeals agreed with
the District Court that the burden placed on speech "cannot be
justified by the paltry gains in safety and beauty achi eved by
the ordinance.” Ibid. The inportance of the Court of Appeals
deci sion, together with the dramatic growh in the use of
newsr acks throughout the country, pronpted our grant of
certiorari. 503 U S (1992).

There is no claimin this case that there is anything unlaw ul

or m sl eadi ng about the contents of respondents' publications.

Mor eover, respondents do not challenge their characterization as
-comer ci al speech.- Nor do respondents question the
substantiality of the city's interest in safety and esthetics. It
was, therefore, proper for the District Court and the Court of
Appeal s to judge the validity of the city's prohibition under the
standard we set forth in Central Hudson and Fox. It was the
city's burden to establish a -reasonable fit- between its
legitimate interests in safety and esthetics and its choice of a
limted and sel ective prohibition of newsracks as the neans
chosen to serve those interests.



There is anple support in the record for the conclusion that the
city did not -establish the reasonable fit we require.- Fox, 492
U S, at 480. The ordinance on which it relied was an outdated
prohi bition against the distribution of any conmerci al handbills
on public property. It was enacted |ong before any concern about
newsracks devel oped. |Its apparent purpose was to prevent the
ki nd of visual blight caused by littering, rather than any harm
associ ated with permanent, freestandi ng di spensing devices. The
fact that the city failed to address its recently devel oped
concern about newsracks by regulating their size, shape,
appearance, or nunber indicates that it has not -carefully
cal cul ated- the costs and benefits associated with the burden on
speech inposed by its prohibition. The benefit to be derived
fromthe renmoval of 62 newsracks while about 1,500-2,000 remain
in place was considered -mnute- by the District Court and -
paltry- by the Court of Appeals. W share their eval uation of
the -fit- between the city's goal and its nethod of achieving it.

In seeking reversal, the city argues that it is wong to focus
attention on the relatively small nunber of newsracks affected by
its prohibition, because the city's central concern is with the
overal | nunmber of newsracks on its sidewal ks, rather than with
the unattractive appearance of a handful of dispensing devices.

It contends, first, that a categorical prohibition on the use of
newsracks to di ssem nate comrerci al nessages burdens no nore
speech than is necessary to further its interest inlimting the
nunber of newsracks; and, second, that the prohibitionis a valid
"time, place, and manner" regul ati on because it is content-
neutral and | eaves open anple alternative channels of

conmuni cation. W consider these argunents in turn

The city argues that there is a close fit between its ban on
newsr acks di spensing -conmercial handbills- and its interest in
saf ety and esthetics because every decrease in the nunber of such
di spensi ng devi ces necessarily effects an increase in safety and
an i nprovenment in the attractiveness of the cityscape. 1In the
city's view, the prohibition is thus entirely related to its
legitimate interests in safety and esthetics.

We accept the validity of the city's proposition, but consider
it an insufficient justification for the discrimnation against
respondents' use of newsracks that are no nore harnful than the
perm tted newsracks, and have only a mnimal inpact on the
overal | number of news- racks on the city's sidewal ks. The major
prem se supporting the city's argunent is the proposition that
conmerci al speech has only a | ow value. Based on that prem se,
the city contends that the fact that assertedly nore val uabl e
publications are all owed to use newsracks does not undermne its
| udgnent that its esthetic and safety interests are stronger than
the interest in allow ng comrercial speakers to have simlar
access to the reading public.



/* The Court need not have accepted the city's proffer of proof
that a city devoid of newspaper racks is a prettier city than one
t hat has newsracks. Perhaps since the majority felt that this was
a case in which the city was so far out of line that it did not
matter is not good as a precedent for the future since a future
court may find that cities have a legitimte esthetic interest in
preventing the distribution of printed material. (Quch.) */

We cannot agree. In our view, the city's argunent attaches nore
i nportance to the distinction between

conmer ci al and noncommerci al speech than our cases warrant and
seriously underestimates the val ue of conmmercial speech.

This very case illustrates the difficulty of drawi ng bright
lines that will clearly cabin commercial speech in a distinct
category. For respondents' publications share inportant
characteristics with the publications that the city classifies as
-newspapers.- Particularly, they are -comrercial handbills-
Wi t hin the neaning of 714-1-C of the city's Code because they
contain advertising, a feature that apparently al so pl aces
ordi nary newspapers within the sane category. Separate
provisions in the code specifically authorize the distribution of
-newspapers- on the public right of way, but that termis not
defined. Presunably, respondents' publications do not qualify as
newspapers because an exam nation of their content discloses a
hi gher ratio of advertising to other text, such as news and
feature stories, than is found in the exenpted publications.
| ndeed, Cincinnati's Cty Manager has determ ned that
publications that qualify as newspapers and therefore can be
di stributed by newsrack are those that are published daily and or
weekly and -primarily presen[t] coverage of, and comrentary on,
current events.- App. 230 (enphasis added).

The absence of a categorical definition of the difference

bet ween - newspapers' and -commercial handbills- in the city's
Code is also a characteristic of our opinions considering the
constitutionality of regulations of comrercial speech. Fifty
years ago, we concluded that the distribution of a comrerci al
handbi Il was unprotected by the First Amendnent, even though half
of its content consisted of political protest. Valentine v.
Chrestensen, 316 U. S. 52 (1942). A few years later, over
Justice Black's dissent, we held that the -commercial feature- of
door-to-door solicitation of nmagazi ne subscriptions was a
sufficient reason for denying First Amendment protection to that
activity. Breard v. Alexandria, 341 U S. 622 (1951). Subsequent
opi ni ons, however, recognized that inportant comerci al
attributes of various forms of conmunication do not qualify their
entitlenment to constitutional protection. Thus, in Virginia
Pharmacy Bd. v. Virginia Ctizens Consunmer Council, Inc., 425 U
S. 748 (1976), we expl ai ned:

We begin with several propositions that already are settled
or beyond serious dispute. It is clear, for exanple, that

speech does not lose its First Anendnent protection because
noney is spent to project it, as in a paid advertisenent of



one formor another. Buckley v. Valeo, 424 U S. 1, 35-59
(1976); Pittsburgh Press Co. v. Human Rel ations Commin, 413
U S., at 384; New York Tinmes Co. v. Sullivan, 376 U.S., at
266. Speech likewise is protected even though it is carried
inaformthat is “sold for profit, Smith v. California,
361 U. S. 147, 150 (1959) (books); Joseph Burstyn, Inc. v.
Wl son, 343 U. S. 495, 501 (1952) (notion pictures); Mirdock
v. Pennsylvania, 319 U S., at 111 (religious literature),
and even though it may involve a solicitation to purchase or
ot herwi se pay or contribute noney. New York Tines Co. V.

Sul l'ivan, supra; NAACP v. Button, 371 U. S. 415, 429 (1963)

; Jami son v. Texas, 318 U S., at 417; Cantwell wv.
Connecticut, 310 U. S. 296, 306-307 (1940).

-If there is a kind of conmercial speech that |acks all First
Amendment protection, therefore it nust be distinguished by its
content. Yet the speech whose content deprives it of protection
cannot sinply be speech on a comercial subject. No one would
contend that our pharmaci st may be prevented from bei ng heard on
t he subject of whether, in general, pharmaceutical prices should
be regul ated, or their advertisenment forbidden. Nor can it be
di spositive that a commercial advertisenment is noneditorial, and
nerely reports a fact. Purely factual matter of public interest
may claimprotection. Bigelowv. Virginia, 421 U S., at 822;
Thornhill v. Alabama, 310 U. S. 88, 102 (1940).- 1d., at 761-
762. W then held that even speech that does no nore than propose
a commercial transaction is protected by the First Amendnent. 1d.
, at 762.

In | ater opinions we have stated that speech proposing a
commercial transaction is entitled to | esser protection than
ot her constitutionally guaranteed expression, see GCiralik v. Ohio
State Bar Assn., 436 U. S. 447, 455-456 (1978). W have al so
suggested that such | esser protection was appropriate for a
sonewhat | arger category of commercial speech--that is,
expression related solely to the economic interests of the
speaker and its audience.- Central Hudson Gas & Elec. Corp. v.
Public Service Commin of New York, 447 U S., at 561. W did
not, however, use that definition in either Bolger v. Youngs Drug
Products, 463 U S. 60 (1983), or in Board of Trustees of State
Univ. of New York v. Fox, 492 U S. 469 (1989).

In the Bolger case we held that a federal statute prohibiting
the mailing of unsolicited advertisenents for contraceptives
could not be applied to the appellee's pronotional materials.
Most of the appellee's mailings consisted primarily of price and
quantity information, and thus fell "within the core notion of
conmer ci al speech- " speech which does no nore than propose a
commerci al transaction.”' Bolger, 463 U S., at 66 (quoting
Virginia Pharmacy, 425 U. S., at 762, in turn quoting Pittsburgh
Press Co. v. Pittsburgh Conmin on Hurman Rel ations, 413 U. S. 376,
385 (1973)). Relying in part on the appellee's economc
notivation, the Court also answered the "cl oser question- about
the proper |abel for informational panphlets that were concededly
advertisenents referring to a specific product, and concl uded



that they also were -comercial speech.” 463 U S., at 66-67. It
is noteworthy that in reaching that conclusion we did not sinply
apply the broader definition of commercial speech advanced in
Central Hudson- a definition that obviously would have
enconpassed the mailings- but rather "exam ned [them carefully
to ensure that speech deserving of greater constitutional
protection is not inadvertently suppressed.” 463 U S., at 66. In
Fox, we described the category even nore narrowy, by
characterizing the proposal of a conmercial transaction as "the
test for identifying commercial speech."™ 492 U. S., at 473-474
(enphasi s added).

Under the Fox test it is clear that much of the material in
ordi nary newspapers is comrercial speech and, conversely, that
the editorial content in respondents' pronotional publications is
not what we have descri bed as core conmerci al speech. There is
no doubt a -comon sense- basis for distinguishing between the
two, but under both the city's Code and our cases the difference
Is a matter of degree.

Nevert hel ess, for the purpose of deciding this case, we assune
that all of the speech barred from C ncinnati's sidewal ks i s what
we have | abel ed "core" comercial speech and that no such speech
is found in publications that are allowed to use newsracks. W
nonet hel ess agree with the Court of Appeals that G ncinnati's
actions in this case run afoul of the First Amendnent. Not only
does Cincinnati's categorical ban on commerci al newsracks pl ace
too nmuch inportance on the distinction between comrercial and
noncomrer ci al speech, but in this case, the distinction bears no
rel ati onshi p what soever to the particular interests that the city
has asserted. It is therefore an inperm ssible neans of
responding to the city's admttedly legitimate interests.
Simon & Schuster, Inc., v. Menbers of New York State Crine
Victims Bd., 502 U. S. _ ,  (1991) (distinction drawn by Son
of Sam | aw between i ncone derived fromcrimnal's descriptions of
his crinme and other sources -has nothing to do with- State's
interest in transferring proceeds of crime fromcrimnals to
victinms); Carey v. Brown, 447 U. S. 455, 465 (1980) (State's
interest in residential privacy cannot sustain statute permtting
| abor picketing, but prohibiting nonlabor picketing when -
not hing in the content-based | abor-nonl abor distinction has any
beari ng what soever on privacy-).

The city has asserted an interest in esthetics, but respondent
publ i shers' newsracks are no greater an eyesore than the
newsracks pernmitted to remain on Cincinnati's sidewal ks. Each
newsr ack, whet her containing -newspapers- or -conmerci al
handbills,- is equally unattractive. Wile there was sone
testinmony in the District Court that commercial publications are
di stinct from noncommercial publications in their capacity to
proliferate, the evidence of such was exceedi ngly weak, the Court
of Appeals discounted it, 946 F. 2d, at 466-467, and n. 3, and
Cincinnati does not reassert that particular argunent in this
Court. As we have explained, the city's primary concern, as
argued to us, is with the aggregate nunber of newsracks on its



streets. On that score, however, all newsracks, regardl ess of
whet her they contain commercial or noncomrercial publications,
are equally at fault. 1In fact, the newspapers are arguably the
greater cul prit because of their superior nunber.

C ncinnati has not asserted an interest in preventing comrerci al
harnms by regulating the information distributed by respondent
publ i shers' newsracks, which is, of course, the typical reason
why commerci al speech can be subject to greater governnenta
regul ati on than noncommerci al speech. See, e.g., Bolger, 463 U
S., at 81 (Stevens, J., concurring in judgnent) ("[T]he
conmerci al aspects of a nessage may provide a justification for
regul ation that is not present when the comrunication has no
conmmercial character"); GChralik v. Chio State Bar Assn., 436 U
S. 447, 455-456 (1978) (conmercial speech, unlike other varieties
of speech, "occurs in an area traditionally subject to governnent
regul ation").

A cl oser exam nation of one of the cases we have nentioned,

Bol ger v. Youngs Drug Products, denonstrates the fallacy of the
city's argunent that a reasonable fit is established by the nere
fact that the entire burden inposed on commercial speech by its
newsrack policy may in sonme small way limt the total nunber of
newsracks on Cincinnati's sidewal ks. Here, the city contends

t hat safety concerns and visual blight nay be addressed by a
prohi bition that distinguishes between commercial and
noncomrer ci al publications that are equally responsible for those
problens. In Bolger, however, in rejecting the Government's
reliance on its interest in protecting the public from -

of f ensi ve- speech, "[we] specifically declined to recognize a

di stinction between commercial and noncomrerci al speech that
woul d render this interest a sufficient justification for a

prohi bition of commercial speech.” 436 U. S., at 71-72 (citing
Carey v. Popul ation Services International, 431 U S. 678, 701,

n. 28 (1977)). Moreover, the fact that the regulation "provide
[d] only the nbst limted increnental support for the interest
asserted,” 436 U.S., at 73 that it achieved only a "margi nal
degree of protection,” ibid., for that interest- supported our
hol di ng that the prohibition was invalid. Finally, in Bolger, as
in this case, the burden on commercial speech was inposed by
denyi ng the speaker access to one nethod of distribution "there
the United States mails, and here the placenment of newsracks on
public property” without interfering with alternative neans of
access to the audience. As then Justice Rehnqui st explained in
his separate opinion, that fact did not mnimze the significance
of the burden:

[ T] he Postal Service argues that Youngs can conmunicate with
the public otherwi se than through the mail. [This argunent
falls] wide of the mark. A prohibition on the use of the
mails is a significant restriction of First Anmendnent

rights. W have noted that "-[t]he United States may give
up the Post Ofice when it sees fit, but while it carries it
on the use of the mails is as nmuch a part of free speech as



the right to use our tongues.-' Blount v. R zzi, 400 U S.,
at 416, quoting M I waukee Social Denocratic Publishing Co.
v. Burleson, 255 U. S. 407, 437 (1921) (Hol nmes, J.,
di ssenting). 463 U S., at 79-80 (footnote omtted).

In a simlar vein, even if we assunme, arguendo, that the city

m ght entirely prohibit the use of newsracks on public property,
as long as this avenue of communi cation renmai ns open, these
devices continue to play a significant role in the dissem nation
of protected speech.

In the absence of sonme basis for distinguishing between -
newspapers- and -commercial handbills- that is relevant to an
i nterest asserted by the city, we are unwilling to recognize
Cncinnati's bare assertion that the -Iow val ue- of conmerci al
speech is a sufficient justification for its selective and
cat egori cal ban on newsracks dispensing -comercial handbills. -
Qur hol di ng, however, is narrow. As should be clear fromthe
above di scussion, we do not reach the question whether, given
certain facts and under certain circunstances, a community m ght
be able to justify differential treatnment of comrercial and
noncomrer ci al newsracks. W sinply hold that on this record
Cincinnati has failed to make such a showi ng. Because the
di stinction G ncinnati has drawn has absolutely no bearing on the
interests it has asserted, we have no difficulty concluding, as
did the two courts below, that the city has not established the -
fit- between its goals and its chosen neans that is required by
our opinion in Fox. It remains to consider the city's argunent
that its prohibition is a permssible tinme, place, and nmanner
regul ati on.

|V

The Court has held that governnent may inpose reasonabl e
restrictions on the tine, place or nmanner of engaging in
protected speech provided that they are adequately justified -
"without reference to the content of the regul ated speech.'- Ward
v. Rock Against Racism 491 U. S. 781, 791 (1989), quoting O ark
v. Community for Creative Non-Violence, 468 U S. 288, 293 (1984)
. Thus, a prohibition against the use of sound trucks emtting -
| oud and raucous- noise in residential neighborhoods is
permssible if it applies equally to nmusic, political speech, and
advertising. See generally Kovacs v. Cooper, 336 U S. 77 (1949)

The city contends that its regulation of newsracks qualifies
as such a restriction because the interests in safety and
esthetics that it serves are entirely unrelated to the content of
respondents' publications. Thus, the argunent goes, the
justification for the regulation is content neutral.

The argunent is unpersuasive because the very basis for the
regulation is the difference in content between ordinary
newspapers and commerci al speech. True, there is no evidence
that the city has acted with aninus toward the ideas contained
Wi t hin respondents’ publications, but just |last Termwe expressly



rejected the argunment that "discrimnatory . . . treatnment is
suspect under the First Amendnent only when the |egislature

i ntends to suppress certain ideas.” Sinmon & Schuster v. Menbers
of New York State Crine Victins Bd., 502 U S., at ___ (slip op.

, at 10). Regardless of the nens rea of the city, it has enacted
a sweepi ng ban on the use of newsracks that distribute -
commerci al handbills,- but not -newspapers.- Under the city's
newsrack policy, whether any particular newsrack falls within the
ban is determ ned by the content of the publication resting

i nside that newsrack. Thus, by any commonsense under st andi ng of
the term the ban in this case is -content-based. -

Nor are we persuaded that our statenents that the test for
whet her a regulation is content-based turns on the -
justification- for the regulation, see, e.g., Ward, 491 U S., at
791; dark, 468 U S., at 293, conpel a different conclusion. W
agree with the city that its desire to limt the total nunber of
newsracks is -justified- by its interest in safety and estheti cs.
The city has not, however, limted the nunber of newsracks; it
has [imted (to zero) the nunber of newsracks distributing
conmerci al publications. As we have expl ained, there is no
justification for that particular regulation other than the
city's naked assertion that commercial speech has -low value.- It
is the absence of a neutral justification for its selective ban
on newsracks that prevents the city fromdefending its newsrack
policy as content-neutral.

By the sane reasoning, the city's heavy reliance on Renton v.
Playtime Theatres, Inc., 475 U S. 41 (1986), is msplaced. 1In
Renton, a city ordinance inposed particul ar zoning regul ati ons on
novi e theaters showi ng adult filnms. The Court recogni zed that
the ordinance did not fall neatly into the -content-based- or -
content-neutral - category in that -the ordinance treats theaters
that specialize in adult films differently from other kinds of
theaters.- Id., at 47. W upheld the regul ati on, however,
| argely because it was justified not by an interest in
suppressing adult filnms, but by the city's concern for the -
secondary effects- of such theaters on the surrounding
nei ghborhoods. 1d., at 47-49. 1In contrast to the speech at
i ssue in Renton, there are no secondary effects attributable to
respondent publishers' newsracks that distinguish themfromthe
newsracks Cincinnati permts to remain on its sidewal ks.

In sum the city's newsrack policy is neither content- neutral
nor, as denonstrated in Part I1l, supra, -narrowWy tailored.-
Thus, regardless of whether or not it |eaves open anple
al ternative channel s of communication, it cannot be justified as
alegitimate tinme, place, or manner restriction on protected
speech.

C ncinnati has enacted a sweeping ban that bars fromits
si dewal ks a whol e class of constitutionally protected speech. As
did the District Court and the Court of Appeals, we conclude that
Cincinnati has failed to justify that policy. The regulation is
not a perm ssible regulation of commercial speech, for on this



record it is clear that the interests that C ncinnati has
asserted are unrelated to any distinction between -conmrerci al
handbi I | s- and - newspapers.- Moreover, because the ban is

predi cated on the content of the publications distributed by the
subj ect newsracks, it is not a valid tinme, place, or manner
restriction on protected speech. For these reasons, G ncinnati's
categorical ban on the distribution, via newsrack, of -

conmerci al handbills- cannot be squared with the dictates of the
First Anmendnent.

The judgnent of the Court of Appeals is Affirned.
Justice Bl acknun, concurring.

| agree that Cincinnati's ban on conmmercial newsracks cannot
Wi t hstand scrutiny under Central Hudson Gas & Electric Corp. V.
Public Service Commin of New York, 447 U. S. 557 (1980), and Board
of Trustees of State University of N Y. v. Fox, 492 U S. 469
(1989), and | therefore join the Court's opinion. | wite
separately because | continue to believe that the anal ysis set
forth in Central Hudson and refined in Fox affords insufficient
protection for truthful, noncoercive commercial speech concerning
| awful activities. In Central Hudson, | expressed the view that
"intermedi ate scrutiny is appropriate for a restraint on
conmer ci al speech designed to protect consumers from m sl eadi ng
or coercive speech, or a regulation related to the tine, place,
or manner of commercial speech,” but not for a regul ation that
suppresses truthful conmercial speech to serve sone ot her
gover nment purpose. 447 U.S., at 573 (opinion concurring in
j udgnent). The present case denonstrates that there is no reason
to treat truthful comrercial speech as a class that is |ess -
val uabl e- than nonconmmerci al speech. Respondents' publications,
whi ch respectively advertise the availability of residential
properties and educati onal opportunities, are unquestionably -
val uabl e- to those who choose to read them and G ncinnati's ban
on comrerci al newsracks should be subject to the same scrutiny we
woul d apply to a regul ati on burdeni ng noncommerci al speech. In

Virginia Pharmacy Bd. v. Virginia Ctizens Consuner Council, Inc.
, 425 U. S. 748 (1976), this Court held that commercial speech -
whi ch does "no nore than propose a conmercial transaction - is

protected by the First Amendnment, id., at 762, quoting Pittsburgh
Press Co. v. Human Rel ations Commn, 413 U S. 376, 385 (1973).
In so holding, the Court focused principally on the First
Amendnent interests of the listener. The Court noted that "the
particular consunmer's interest in the free flow of comrerci al
Information . . . may be as keen, if not keener by far, than his
interest in the day's nost urgent political debate," 425 U. S.,
at 763, and that "the free flow of comercial information is

i ndi spensable . . . to the proper allocation of resources in a
free enterprise system. . . [and] to the formation of
intelligent opinions as to how that system ought to be regul at ed
or altered.” 1d., at 765.

/* A stronger argunent then the one advanced by the mgjority. The
price of aspirin may be nore inportant to the actual readers than



t he abstruse prose found in some parts of nore traditional
"newspapers."” For soneone who needs new tires on his or her car,
the price of tires is of nore immediate nonent at tines than
Congressi onal votes on anti-trust |laws. */

See al so Bates v. State Bar of Arizona, 433 U S. 350, 364 (1977)

The Court recogni zed, however, that governnment may regul ate
conmerci al speech in ways that it may not regul ate protected
noncomrer ci al speech. See generally Virginia Pharmacy Bd., 425
U S., at 770-772. Governnent may regul ate conmerci al speech to
ensure that it is not fal se, deceptive, or msleading, id., at
771-772, and to ensure that it is not coercive. Chralik v. OChio
State Bar Assn., 436 U. S. 447, 457 (1978). Covernnent al so may
prohi bit conmercial speech proposing unlawful activities.
Pittsburgh Press Co. v. Human Rel ations Commn, 413 U. S., at
388. See Bates v. State Bar of Arizona, 433 U S., at 384. To
permt governnent regulation on these grounds is consistent with
this Court's enphasis on the First Amendnent interests of the
listener in the comrercial speech context. A listener has little
interest in receiving fal se, msleading, or deceptive comerci al
information. See id., at 383 ([T]he public and private benefits
from comrerci al speech derive fromconfidence in its accuracy and
reliability). A listener also has little interest in being
coerced into a purchasing decision. See GChralik v. Ohio State
Bar Assn., 436 U. S., at 457 ([I]n-person solicitation nay exert
pressure and often demands an i mredi ate response, w thout
providing the opportunity for conparison or reflection).

Furthernore, to the extent it exists at all, a listener has only
a weak interest in |earning about comercial opportunities that
the crimnal law forbids. In sum the commercial speech that

this Court had permtted governnent to regul ate or proscribe was
conmerci al speech that did not "serv[e] individual and societal
interests in assuring informed and reliabl e decisionmaking. "
Bates v. State Bar of Arizona, 433 U S., at 364.

So the law stood in 1980 when this Court decided Central Hudson
and held that all comrercial speech was entitled only to an
intermedi ate | evel of constitutional protection. The majority in
Central Hudson reviewed the Court's earlier conmercial speech
cases and concl uded that the Constitution "accords a |esser
protection to comrercial speech than to other constitutionally
guar ant eed expression.” 447 U. S., at 563. As a descriptive
matter, this statenment was correct, since our cases had
recogni zed that comrercial speech could be regul ated on grounds
t hat protected noncommercial speech could not. See n. 1, supra.
This -lesser protection- did not rest, however, on the fact that
conmerci al speech -is of less constitutional nonment than other
forms of speech,- as the Central Hudson majority asserted. |bid.
, at n. 5. Rather, it reflected the fact that the listener's
First Amendnent interests, fromwhich the protection of
conmerci al speech largely derives, allow for certain specific
ki nds of governnent regul ation that would not be permtted
out si de the context of comercial speech.



The Central Hudson nmajority went on to develop a four- part
anal ysis conmensurate with the supposed internedi ate status of
conmerci al speech. Under that test, a court review ng
restrictions on comrercial speech nust first determ ne whet her

t he speech concerns a |awful activity and is not msleading. |If
t he speech does not pass this prelimnary threshold, then it is
not protected by the First Arendnent at all. 1d., at 566. |If it

does pass the prelimnary threshold, then the governnent is
required to show (1) that the asserted governnment interest is -

substantial,- (2) that the regulation at issue -directly
advances- that interest, and (3) that the regulation -is not nore
extensive than is necessary to serve that interest.- Ibid. The

Court refined this test in Board of Trustees of State University
of NNY. v. Fox, 492 U S., at 480, to clarify that a regul ation
limting conmercial speech can, in fact, be nore extensive than
IS necessary to serve the governnment's interest as long as it is
not unreasonably so. This internediate |evel of scrutiny is a
far cry fromstrict scrutiny, under which the governnment interest
nmust be -conpelling- and the regulation -narrowy tailored- to
serve that interest. See, e.g., Austin v. Mchigan Chanber of
Commerce, 494 U. S. 652, 657 (1990).

In Central Hudson, | concurred only in the Court's judgnment
because | felt the mpjority's four-part anal ysis was -not
consistent with our prior cases and [did] not provide adequate
protection for truthful, nonm sl eadi ng, noncoercive comerci al
speech.- 447 U. S., at 573. | noted: "Perm ssible restraints on
conmer ci al speech have been Iimted to nmeasures designed to
protect consuners from fraudul ent, m sleading, or coercive sales
techniques.” Id., at 574. Under the analysis adopted by the
Central Hudson mgjority, msleading and coercive comrerci al

speech and conmerci al speech proposing illegal activities are
addressed in the first prong of the four-part test. Yet
conmerci al speech that survives the first prong - i.e., that is

not m sl eadi ng or coercive and that concerns lawful activities -
is entitled only to an intermedi ate | evel of protection.
Furthernore, the -substantial- governnent interest that Central
Hudson requires to justify restrictions on commercial speech does
not have to be related to protecting agai nst deception or
coercion, for Central Hudson itself left open the possibility
that the governnent's substantial interest in energy conservation
m ght justify a nmore narrowmy drawn restriction on truthfu
advertising that pronotes energy consunption. See id., at 569-
572.

Thus, it is little wonder that when the city of G ncinnati
wanted to renove sone newsracks fromits streets, it chose to
elimnate all the comrercial newsracks first although its reasons
had nothing to do with either the deceptiveness of particular
conmerci al publications or the particular characteristics of
conmer ci al newsracks thenselves. First, Cncinnati could rely on
this Court's broad statenents that commercial speech -is of |ess
constitutional noment than other forms of speech,- id., at 563,

n. 5, and occupies a "subordinate position in the scale of First



Amendnent val ues," GChralik, 436 U S., at 456. Second, it knew
t hat under Central Hudson its restrictions on conmercial speech
woul d be examined with |l ess enthusiasmand with | ess exacting
scrutiny than any restrictions it mght inpose on other speech.
| ndeed, it appears that G ncinnati felt it had no choi ce under
this Court's decisions but to burden comerci al newsracks nore
heavily. See Brief for Petitioner 28 ("G ncinnati . . . could
run afoul of First Anmendnent protections afforded noncomrerci al
speech by affordi ng newsrack-type di spensers cont ai ni ng
conmerci al speech like treatnment with newsracks containing
noncomrer ci al speech").

In this case, Central Hudson's chi ckens have cone hone to roost.

The Court wisely rejects Cincinnati's argunent that it may
singl e out conmercial speech sinply because it is "low val ue"
speech, see ante, at 17, and on the facts of this case it is
unnecessary to do nore. The Court expressly reserves the
question whether regul ations not directed at the content of
conmerci al speech or adverse effects stemring fromthat content
shoul d be eval uated under the standards applicable to regul ations
of fully protected speech. Ante, at 5-6, n. 11. | believe the
Court shoul d answer that question in the affirmative and hol d
that truthful, noncoercive comrercial speech concerning |awf ul
activities is entitled to full First Amendnent protection. As |
wrote in Central Hudson, "internediate scrutiny is appropriate
for a restraint on commercial speech designed to protect
consunmers from m sl eadi ng or coercive speech, or a regul ation
related to the time, place, or manner of commercial speech." 447
U S., at 573. But none of the "commonsense differences,"
Virginia Pharmacy Bd., 425 U. S., at 771, n. 24, between
conmerci al and ot her speech "justify relaxed scrutiny of
restraints that suppress truthful, nondeceptive, noncoercive
conmerci al speech.” Central Hudson, 447 U. S., at 578 (opinion
concurring in the judgnent).

The commercial publications at issue in this case illustrate the
absurdity of treating all commercial speech as |ess val uabl e than
al | noncommerci al speech. Respondent Harnon Publishi ng Conpany,
Inc., publishes and distributes a free nagazi ne containing
| i stings and photographs of residential properties. Like the -
For Sale- signs this Court, in Linmark Associates, Inc. v.

W lingboro, 431 U.S. 85 (1977), held could not be banned, the

i nformati on contained in Harnon's publication "bear[s] on one of
t he nost inportant decisions [individuals] have a right to nmake:
where to live and raise their famlies."” Id., at 96. Respondent
Di scovery Network, Inc., advertises the availability of adult
educational, recreational, and social prograns. Qur cases have
consi stently recogni zed the inportance of education to the

pr of essi onal and personal devel opnent of the individual. See, e.
g., Brown v. Board of Education, 347 U S. 483, 493 (1954). The -
val ue- of respondents’ comercial speech, at |east to those who
receive it, certainly exceeds the value of the offensive, though
political, slogan displayed on the petitioner's jacket in Cohen
v. California, 403 U S. 15 (1971).



| think it highly unlikely that accordi ng truthful
noncoer ci ve comerci al speech the full protection of the First

Amendrment will erode the level of that protection. See post, at
2 (dissenting opinion); GChralik v. Chio State Bar Assn., 436 U
S., at 456. | have predicted that "the Court will never provide

child pornography or cigarette advertising the |evel of
protection customarily granted political speech.” See R A V. v.

St. Paul, 505 U S. _ (1992) (opinion concurring in the
j udgnent). Yet | do not believe that protecting truthful
advertising will test this Nation's commtnent to the First

Amendrment to any greater extent than protecting of fensive
political speech. See, e.g., Texas v. Johnson, 491 U S. 397
(1989) (flag burning); National Socialist Party of America v.
Skoki e, 432 U. S. 43 (1977) (Nazi march through Jew sh nei ghbor -
hood); Cohen v. California, 403 U S. 15 (profane antiwar sl ogan)
. The very fact that governnent remains free, in ny view, to
ensure that commercial speech is not deceptive or coercive, to
prohi bit conmercial speech proposing illegal activities, and to
| npose reasonable tine, place, or manner restrictions on
conmerci al speech greatly reduces the risk that protecting
truthful commrercial speech will dilute the | evel of First
Amendment protection for speech generally.

| am heartened by the Court's decision today to reject the
extreme extension of Central Hudson's logic, and | hope the Court
ultimately will conme to abandon Central Hudson's anal ysis
entirely in favor of one that affords full protection for
truthful, noncoercive conmmercial speech about |awful activities.



