/* When is a nmail order conpany required to collect sales tax
fromout of state orders? The final word is the Quill vs. North
Dakota case of the U. S. Suprene Court, which follows in full text
wi th our comments. */

NOTE: Where it is feasible, a syllabus (headnote) will be

rel eased, as is being done in connection with this case, at the
time the opinion is issued. The syllabus constitutes no part of
t he opinion of the Court but has been prepared by the Reporter of
Deci sions for the convenience of the reader. See United States
v. Detroit Lunmber Co., 200 U. S. 321, 337.
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Respondent North Dakota filed an action in state court to require
petitioner Quill Corporation "an out-of-state nmail-order house

Wi th neither outlets nor sales representatives in the State" to
coll ect and pay a use tax on goods purchased for use in the

State. The trial court ruled in Quill's favor. It found the
case indistinguishable from National Bellas Hess, Inc. v.
Department of Revenue of IIll., 386 U S. 753, which, in holding
that a simlar Illinois statute violated the Fourteenth

Amendnent's Due Process Cl ause and created an unconstituti onal
burden on interstate comerce, concluded that a "seller whose
only connection with custoners in the State is by common carrier
or the . . . mail" lacked the requisite m ninmumcontacts with
the State. 1d., at 758. The State Suprenme Court reversed,
concluding, inter alia, that, pursuant to Conplete Auto Transit,
Inc. v. Brady, 430 U S. 274, and its progeny, the Comrerce

Cl ause no | onger mandated the sort of physical-presence nexus
suggested in Bellas Hess; and that, with respect to the Due
Process Cl ause, cases follow ng Bellas Hess had not construed

m ni nrum contacts to require physical presence within a State as a
prerequisite to the legitinmate exercise of state power.

Hel d:

1. The Due Process Cl ause does not bar enforcenent of the State's
use tax against Quill. This Court's due process jurisprudence
has evol ved substantially since Bellas Hess, abandoning
formalistic tests focused on a defendant's presence within a
State in favor of a nore flexible inquiry into whether a

def endant's contacts with the forummmade it reasonable, in the
context of the federal system of government, to require it to
defend the suit in that State. See, Shaffer v. Heitner, 433

U S. 186, 212. Thus, to the extent that this Court's decisions
have indicated that the clause requires a physical presence in a
State, they are overruled. 1In this case, Quill has purposefully
directed its activities at North Dakota residents, the nagnitude
of those contacts are nore than sufficient for due process

pur poses, and the tax is related to the benefits Quill receives
fromaccess to the State.

2. The State's enforcenent of the use tax against Quill places an
unconstitutional burden on interstate comrerce. Pp.919. (a)
Bel | as Hess was not rendered obsolete by this Court's subsequent



deci sion in Conplete Auto, supra, which set forth the four-part
test that continues to govern the validity of state taxes under
the Commerce Clause. Although Conplete Auto renounced an

anal yti cal approach that |ooked to a statute's fornmal |anguage
rather than its practical effect in determning a state tax
statute's validity, the Bellas Hess decision did not rely on such
formalism Nor is Bellas Hess inconsistent with Conpl ete Auto.
It concerns the first part of the Conplete Auto test and stands
for the proposition that a vendor whose only contacts with the
taxing State are by mail or common carrier |acks the "substanti al
nexus" required by the Comrerce C ause.

(b) Contrary to the State's argunment, a mail-order house nmay have
the "m nimumcontacts” with a taxing State as required by the Due
Process Cl ause, and yet |ack the "substantial nexus" with the
State required by the Conmerce C ause. These requirenents are
not identical and are animated by different constitutional
concerns and policies. Due process concerns the fundanent al

fai rness of governnental activity, and the touchstone of due
process nexus analysis is often identified as "notice" or "fair
war ni ng." In contrast, the Comrerce C ause and its nexus

requi renment are informed by structural concerns about the effects
of state regulation on the national econony.

(c) The evolution of this Court's Comerce C ause jurisprudence
does not indicate repudiation of the Bellas Hess rule. Wile
cases subsequent to Bellas Hess and concerni ng ot her types of

t axes have not adopted a bright-line, physical presence
requirenent simlar to that in Bellas Hess, see, e. g., Standard
Pressed Steel Co. v. Depart nent of Revenue of Wash., 419 U. S.
560, their reasoning does not conpel rejection of the Bellas Hess
rul e regardi ng sal es and use taxes. To the contrary, the
continuing value of a bright-line rule in this area and the
doctrine and principles of stare decisis indicate that the rule
remai ns good | aw.

(d) The underlying issue here is one that Congress may be better
qualified to resolve and one that it has the ultimte power to
resol ve

470 N.W 2d 203, reversed and remanded.

Stevens, J., delivered the opinion for a unani nous Court with
respect to Parts I, Il, and Ill, and the opinion of the Court

Wi th respect to Part 1V, in which Rehnquist, C. J., and Bl acknun,
O Connor, and Souter, JJ., joined. Scalia, J., filed an opinion
concurring in part and concurring in the judgnment, in which
Kennedy and Thonmas, JJ., joined. Wite, J., filed an opinion
concurring in part and dissenting in part.
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Justice Stevens delivered the opinion of the Court. This case,
| i ke National Bellas Hess, Inc. v. Departnment of Revenue of II1.

386 U. S. 753 (1967), involves a State's attenpt to require an



out-of-state nail-order house that has neither outlets nor sales
representatives in the State to collect and pay a use tax on
goods purchased for use within the State. |In Bellas Hess we held
that a simlar Illinois statute violated the Due Process C ause
of the Fourteenth Amendnent and created an unconstitutional
burden on interstate commerce. |In particular, we ruled that a
"sell er whose only connection with custonmers in the State is by
conmon carrier or the United States mail" |acked the requisite

m ni nrum contacts with the State. 1d., at 758.

In this case the Supreme Court of North Dakota declined to follow
Bel | as Hess because "the trenendous social, econom c, conmercial,
and | egal innovations" of the past quarter-century have rendered
its holding "obsole[te]." 470 NNW 2d 203, 208 (1991). Having
granted certiorari, 502 U S. _ , we nust either reverse the

St ate Suprene Court or overrule Bellas Hess. Wile we agree with
much of the State Court's reasoning, we take the former course.

/* Fascinating point for the constitutional scholar. The Court
seens to say that they have to rule squarely on an issue. That
has never stopped the court before frommarginalizing its changes
in the law. or using semantic tests which defy intellectual
rationale to avoid ruling. */

I
Quill is a Delaware corporation with offices and warehouses in
II'linois, California, and Georgia. None of its enployees work or
eside in North Dakota and its ownership of tangible property in
that State is either insignificant or nonexistent. Quill sells
of fice equi pnment and supplies; it solicits business through
catal ogs and flyers, advertisenments in national periodicals, and
tel ephone calls. |Its annual national sales exceed $200, 000, 000,
of whi ch al nost $1, 000,000 are nmade to about 3,000 custoners in
North Dakota. It is the sixth |argest vendor of office supplies
in the State. It delivers all of its nmerchandise to its North
Dakota custoners by mail or common carrier fromout-of- state
| ocati ons.

/* An interesting bit of factual statenment. Although it will not
be inportant given the ruling, the fact that |ess than 1/ 2% of
Quill's sales are in North Dakota makes North Dakota's claimto
tax Quill much less than that of a state where it m ght have a
hi gh nunber of sales, |like California. */

As a corollary to its sales tax, North Dakota inposes a use tax
upon property purchased for storage, use or consunption within
the State. North Dakota requires every "retailer naintaining a
pl ace of business in" the State to collect the tax fromthe
consuner and remt it to the State. N.D. Cent. Code 5740. 207
(Supp. 1991). 1In 1987 North Dakota anmended the statutory
definition of the term"retailer” to include "every person who
engages in regular or systematic solicitation of a consumner
market in th[e] state.” 5740.201(6). State regulations in turn
define "regular or systematic solicitation" to nmean three or nore
advertisenents within a 12-nmonth period. N D. Admn. Code
8104.10103.1 (1988). Thus, since 1987, nuail-order conpanies that
engage in such solicitation have been subject to the tax even if
they maintain no property or personnel in North Dakot a.

/[* This is one of the nbst expansive rules of any state. It is
however not going to win the day. One wonders since the Court has
taken so nuch time with the peculiar facts (a very small state



Wi th a very broad definition of taxable conpanies) if it is
reservering the right to change at sone tine in the future, or,
if it is trying to guide the federal Congress. */

Quill has taken the position that North Dakota does not have the
power to conpel it to collect a use tax fromits North Dakota
custoners. Consequently, the State, through its Tax

Conmi ssioner, filed this action to require Quill to pay taxes (as
wel | as interest and penalties) on all such sales nmade after July
1, 1987. The trial court ruled in Quill's favor, finding the
case indistinguishable fromBellas Hess; specifically, it found

t hat because the State had not shown that it had spent tax
revenues for the benefit of the mail-order business, there was no
"nexus to allow the state to define retailer in the manner it
chose."™ App. to Pet. for Cert. A4l.

The North Dakota Suprene Court reversed, concluding that

"whol esal e changes” in both the econony and the | aw nmade it

i nappropriate to follow Bellas Hess today. 470 NW 2d, at 213.
The princi pal econom ¢ change noted by the court was the

remar kabl e growmh of the mail-order business "froma relatively
i nconsequential market niche" in 1967 to a "goliath" w th annual
sal es that reached "the staggering figure of $183.3 billion in
1989." Id., at 208, 209. Mreover, the court observed, advances
in conmputer technology greatly eased the burden of conpliance
wWith a " welter of conplicated obligations"' inposed by state and
| ocal taxing authorities. 1d., at 215 (quoting Bellas Hess, 386
U S., at 759760).

Equal ly inportant, in the court's view, were the changes in the
"l egal | andscape.”™ Wth respect to the Cormerce Cl ause, the court
enphasi zed that Conplete Auto Transit, Inc. v. Brady, 430 U S.
274 (1977), rejected the line of cases holding that the direct
taxation of interstate comerce was inperm ssible and adopted

i nstead a "consistent and rational nethod of inquiry [that
focused on] the practical effect of [the] challenged tax." Mobil
G| Corp. v. Conm ssioner of Taxes of Vt., 445 U S. 425, 443
(1980). This and subsequent rulings, the court naintained,

i ndi cated that the Commerce Cl ause no | onger mandated the sort of
physi cal - presence nexus suggested in Bellas Hess.

Simlarly, with respect to the Due Process Cl ause, the North
Dakota court observed that cases follow ng Bellas Hess had not
construed "m ni num contacts” to require physical presence within
a State as a prerequisite to the legitimate exercise of state
power. The State Court then concluded that "the Due Process
requi renent of a ~mninmal connection' to establish nexus is
enconpassed within the Conplete Auto test” and that the rel evant

i nquiry under the latter test was whether "the state has provided
sone protection, opportunities, or benefit for which it can
expect a return.” 470 N. W 2d, at 216.

Turning to the case at hand, the State Court enphasized that
North Dakota had created "an economic clinmate that fosters denand

for" Quill's products, maintained a |legal infrastructure that
protected that nmarket, and di sposed of 24 tons of catal ogs and
flyers mailed by Quill into the State every year. 1Id., at

218219. Based on these facts, the court concluded that Quill's
"econom ¢ presence” in North Dakota depended on services and
benefits provided by the State and therefore generated "a
constitutionally sufficient nexus to justify inposition of the
purely adm nistrative duty of collecting and remtting the use
tax." 1d., at 219.



As in a nunmber of other cases involving the application of state
taxing statutes to out-of-state sellers, our holding in Bellas
Hess relied on both the Due Process C ause and the Comerce

Cl ause. Although the "two clains are closely related,” Bell as
Hess, 386 U. S., at 756, the clauses pose distinct limts on the
taxing powers of the States. Accordingly, while a State nay,
consistent with the Due Process O ause, have the authority to tax
a particul ar taxpayer, inposition of the tax may nonet hel ess
violate the Commerce Clause. See, e. g., Tyler Pipe Industries,
Inc. v. Washington State Dept. of Revenue, 483 U S. 232 (1987).

The two constitutional requirenments differ fundamentally, in
several ways. As discussed at greater |ength below, see infra,
at Part 1V, the Due Process C ause and the Commerce C ause
reflect different constitutional concerns. Mreover, while
Congress has plenary power to regulate commerce anong the States
and thus may authorize state actions that burden interstate
conmerce, see International Shoe Co. v. Washington, 326 U S.
310, 315 (1945), it does not simlarly have the power to

aut hori ze violations of the Due Process C ause.

Thus, al though we have not al ways been precise in distinguishing
bet ween the two, the Due Process C ause and the Commerce C ause
are anal ytically distinct.

"“Due process' and ~conmerce clause' conceptions are not always
sharply separable in dealing with these problens. . . . To sone
extent they overlap. |If there is a want of due process to
sustain the tax, by that fact al one any burden the tax inposes on
t he commerce anong the states becomes "undue.' But, though
over | appi ng, the two conceptions are not identical. There nay be
nore than sufficient factual connections, with econom c and | egal
effects, between the transaction and the taxing state to sustain
the tax as agai nst due process objections. Yet it may fal
because of its burdening effect upon the commerce. And, although
the two notions cannot always be separated, clarity of

consi derati on and of decision would be pronoted if the two issues
are approached, where they are pre- sented, at |east tentatively
as if they were separate and distinct, not interm ngled ones.™

I nternational Harvester Co. v. Departnent of Treasury, 322 U. S.
340, 353 (1944) (Rutledge, J., concurring in part and dissenting
in part). Heeding Justice Rutledge's counsel, we consider each
constitutional limt in turn

The Due Process C ause "requires sone definite link, sone m ninmm
connection, between a state and the person, property or
transaction it seeks to tax,"™ MIler Bros. Co. v. Maryland, 347
U S. 340, 344345 (1954), and that the "incone attributed to the
State for tax purposes nust be rationally related to "val ues
connected with the taxing State."' Morman Mg. Co. v. Bair, 437
U S 267, 273 (1978) (citation omtted). Here, we are concerned
primarily with the first of these requirenments. Prior to Bellas
Hess, we had held that that requirenent was satisfied in a

vari ety of circunmstances involving use taxes. For exanple, the
presence of sales personnel in the State, or the maintenance of

| ocal retail stores in the State, justified the exercise of that
power because the seller's local activities were "plainly
accorded the protection and services of the taxing State."” Bellas



Hess, 386 U. S., at 757. The furthest extension of that power
was recognized in Scripto, Inc. v. Carson, 362 U S. 207 (1960)

in which the Court upheld a use tax despite the fact that all of
the seller's in-state solicitation was performed by independent
contractors. These cases all involved sone sort of physical
presence within the State, and in Bellas Hess the Court suggested
t hat such presence was not only sufficient for jurisdiction under
the Due Process O ause, but al so necessary. W expressly
declined to obliterate the "sharp distinction . . . between nai
order sellers with retail outlets, solicitors, or property within
a State, and those who do no nore than comuni cate with custoners
in the State by mail or conmon carrier as a part of a general
interstate business.” 386 U S., at 758.

Qur due process jurisprudence has evol ved substantially in the 25
years since Bellas Hess, particularly in the area of judicial
jurisdiction. Building on the sem nal case of International Shoe
Co. v. Washington, 326 U S. 310 (1945), we have franed the

rel evant inquiry as whether a defendant had m ni mum contacts with
the jurisdiction "such that the mai ntenance of the suit does not
offend "traditional notions of fair play and substanti al
justice." Id., at 316 (quoting MIIliken v. Myer, 311 U S. 457,
463 (1940)). In that spirit, we have abandoned nore formalistic
tests that focused on a defendant's "presence” within a State in
favor of a nore flexible inquiry into whether a defendant's
contacts with the forumnmade it reasonable, in the context of our
f ederal system of governnent, to require it to defend the suit in
that State. In Shaffer v. Heitner, 433 U S. 186, 212 (1977),
the Court extended the flexible approach that International Shoe
had prescribed for purposes of in personamjurisdiction to in rem
j urisdiction, concluding that "all assertions of state-court

j urisdiction nust be eval uated according to the standards set
forth in International Shoe and its progeny."”

Appl ying these principles, we have held that if a foreign
corporation purposefully avails itself of the benefits of an
econom ¢ market in the forumState, it may subject itself to the
State's in personamjurisdiction even if it has no physical
presence in the State. As we explained in Burger King Corp. V.
Rudzewi cz, 471 U. S. 462 (1985):

"Jurisdiction in these circunstances nay not be avoi ded nerely
because the defendant did not physical- |y enter the forum State.
Al t hough territorial presence frequently will enhance a potenti al
defendant's affilia- tion with a State and reinforce the
reasonabl e foresee- ability of suit there, it is an inescapable
fact of nmodern commercial |ife that a substantial anmount of
business is transacted solely by nmail and wire comruni cations
across state lines, thus obviating the need for physical presence
Within a State in which business is conducted. So long as a
conmercial actor's efforts are "purposefully directed toward
residents of another State, we have consistently rejected the
notion that an absence of physical contacts can defeat personal
jurisdiction there."” Id., at 476 (enphasis in original).

Conpar abl e reasoning justifies the inposition of the collection
duty on a mail-order house that is engaged in continuous and

Wi despread solicitation of business within a State. Such a
corporation clearly has "fair warning that [its] activity may
subject [it] to the jurisdiction of a foreign sovereign." Shaffer
v. Heitner, 433 U S., at 218 (Stevens, J., concurring in

j udgnent). In "nmodern comercial life" it matters little that
such solicitation is acconplished by a deluge of catal ogs rather



t han a phal anx of drummers: the requirenents of due process are
met irrespective of a corporation's |ack of physical presence in
the taxing State. Thus, to the extent that our decisions have

i ndi cated that the Due Process C ause requires physical presence
in a State for the inposition of duty to collect a use tax, we
overrul e those hol di ngs as superseded by devel opnents in the | aw
of due process.

In this case, there is no question that Quill has purposefully
directed its activities at North Dakota residents, that the
magni t ude of those contacts are nore than sufficient for due
process purposes, and that the use tax is related to the benefits
Quill receives fromaccess to the State. W therefore agree with
the North Dakota Suprene Court's conclusion that the Due Process
Cl ause does not bar enforcenent of that State's use tax against

Quil I

IV

Article I, 8, cl. 3 of the Constitution expressly authorizes
Congress to "regulate Conmerce with foreign Nations, and anong
the several States."” It says nothing about the protection of

interstate conmerce in the absence of any action by Congress.
Nevert hel ess, as Justice Johnson suggested in his concurring

opi nion in G bbons v. Ogden, 9 Wueat. 1, 231232, 239 (1824), the
Conmerce Clause is nore than an affirmative grant of power; it
has a negative sweep as well. The clause, in Justice Stone's
phrasing, "by its own force" prohibits certain state actions that
Interfere with interstate commerce. South Carolina State H ghway
Dept. v. Barnwell Bros., Inc., 303 U S. 177, 185 (1938).

Qur interpretation of the "negative" or "dormant” Commerce Cl ause
has evol ved substantially over the years, particularly as that

cl ause concerns limtations on state taxation powers. See
generally, P. Hartman, Federal Limtations on State and Local
Taxation 2:92:17 (1981). Qur early cases, beginning with Brown
v. Maryland, 12 Wheat. 419 (1827), swept broadly, and in Lel oup
v. Port of Mdbile, 127 U S. 640, 648 (1888), we declared that
"no State has the right to lay a tax on interstate conmerce in
any form" W later narrowed that rule and distingui shed between
direct burdens on interstate conmerce, which were prohibited, and
i ndi rect burdens, which generally were not. See, e. g., Sanford
v. Poe, 69 F. 546 (CA6 1895), aff'd sub nom Adans Express Co. V.
Chio State Auditor, 165 U. S. 194, 220 (1897). Western Live
Stock v. Bureau of Revenue, 303 U. S. 250, 256258 (1938), and
subsequent decisions rejected this formal, categorical analysis
and adopted a "nultiple-taxation doctrine” that focused not on
whet her a tax was "direct” or "indirect" but rather on whether a
tax subjected interstate comrerce to a risk of nultiple taxation
However, in Freeman v. Hewit, 329 U S. 249, 256 (1946), we
enbraced again the formal distinction between direct and indirect
taxation, invalidating Indiana s inposition of a gross receipts
tax on a particular transaction because that application would
"inpos[e] a direct tax on interstate sales.” Mst recently, in
Conplete Auto Transit, Inc. v. Brady, 430 U S. 274, 285 (1977),
we renounced the Freeman approach as "attaching constitutional
significance to a semantic difference.”" W expressly overrul ed
one of Freeman's progeny, Spector Mtor Service, Inc. v.

O Connor, 340 U S. 602 (1951), which held that a tax on "the
privilege of doing interstate business" was unconstitutional,
whil e recognizing that a differently denom nated tax with the
sane econom c effect would not be unconstitutional. Spector, as
we observed in Railway Express Agency, Inc. v. Virginia, 358



U S. 434, 441 (1959), created a situation in which "magi c words
or |abels" could "disable an otherw se constitutional |evy."
Conpl et e Aut o enphasi zed the inportance of | ooking past "the
formal | anguage of the tax statute [to] its practical effect,”
Conplete Auto, 430 U. S., at 279, and set forth a four-part test
that continues to govern the validity of state taxes under the
Commrer ce O ause.

Bel | as Hess was decided in 1967, in the mddle of this |atest
rally between formalismand pragmatism Contrary to the
suggestion of the North Dakota Suprene Court, this timng does
not nmean that Conplete Auto rendered Bell as Hess "obsol ete.™
Conpl ete Auto rejected Freeman and Spector's formal distinction
between "direct” and "indirect" taxes on interstate conmerce
because that formalismallowed the validity of statutes to hinge
on "legal term nology," "draftsmanshi p and phraseol ogy."” 430 U
S., at 281. Bellas Hess did not rely on any such | abeling of
taxes and therefore did not automatically fall with Freeman and
its progeny.

Whi | e contenporary Commerce Cl ause jurisprudence m ght not
dictate the sane result were the issue to arise for the first
time today, Bellas Hess is not inconsistent with Conplete Auto
and our recent cases. Under Conplete Auto's four-part test, we
Wi || sustain a tax against a Comrerce C ause chall enge so |ong as
the "tax [1] is applied to an activity with a substantial nexus
Wi th the taxing State, [2] is fairly apportioned, [3] does not

di scrim nate against interstate cormmerce, and [4] is fairly
related to the services provided by the State.” 430 U. S., at
279. Bellas Hess concerns the first of these tests and stands
for the proposition that a vendor whose only contacts with the
taxing State are by mail or common carrier |acks the "substanti al
nexus" required by the Comrerce C ause.

Thus, three weeks after Conplete Auto was handed down, we cited
Bel l as Hess for this proposition and di scussed the case at sone
| ength. In National CGeographic Society v. California Bd. of
Equal i zation, 430 U S. 551, 559 (1977), we affirned the
continuing vitality of Bellas Hess' "sharp distinction

between mai |l -order sellers with [a physical presence in the
taxing] State and those . . . who do no nore than comuni cate

Wi th custonmers in the State by mail or common carrier as part of
a general interstate business.” W have continued to cite Bellas
Hess with approval ever since. For exanple, in Gol dberg v.
Sweet, 488 U. S. 252, 263 (1989), we expressed "doubt that

term nation of an interstate tel ephone call, by itself, provides
a substantial enough nexus for a State to tax a call. See
National Bellas Hess . . . (receipt of mail provides insufficient

nexus)." See also D. H Holnmes Co. v. McNanmara, 486 U. S. 24, 33
(1988); Commonweal th Edi son Co. v. Mntana, 453 U. S. 609, 626
(1981); Mobil G Corp. v. Comm ssioner of Taxes, 445 U. S., at
437; National Ceographic Society, 430 U S., at 559. For these
reasons, we disagree with the State Supreme Court's concl usion

t hat our decision in Conplete Auto undercut the Bellas Hess rule.

The State of North Dakota relies | ess on Conplete Auto and nore
on the evolution of our due process jurisprudence. The State
contends that the nexus requirenents inposed by the Due Process
and Commerce Cl auses are equivalent and that if, as we concl uded
above, a mail-order house that |acks a physical presence in the
taxi ng State nonethel ess satisfies the due process "m ni mum
contacts"” test, then that corporation also neets the Conmerce

Cl ause "substantial nexus" test. W disagree. Despite the



simlarity in phrasing, the nexus requirenments of the Due Process
and Commerce C auses are not identical. The two standards are
ani mated by different constitutional concerns and policies.

Due process centrally concerns the fundanental fairness of
governnmental activity. Thus, at the nost general |evel, the due
process nexus analysis requires that we ask whether an

I ndi vidual's connections with a State are substantial enough to
legitimate the State's exercise of power over him W have,
therefore, often identified "notice" or "fair warning" as the
anal yti c touchstone of due process nexus analysis. |n contrast,
the Commerce Clause, and its nexus requirenent, are inforned not
so much by concerns about fairness for the individual defendant
as by structural concerns about the effects of state regul ation
on the national economy. Under the Articles of Confederation,
State taxes and duties hindered and suppressed interstate
comerce; the Framers intended the Comerce C ause as a cure for
these structural ills. See generally The Federalist Nos. 7, 11
(A HamIton). It is in this light that we have interpreted the
negative inplication of the Coomerce Cl ause. Accordingly, we
have rul ed that that C ause prohibits discrimnation agai nst

i nterstate conmerce, see, e.g., Philadel phia v. New Jersey, 437
U S 617 (1978), and bars state regulations that unduly burden
i nterstate conmerce, see, e. ¢g., Kassel v. Consolidated

Frei ghtways Corp. of Del., 450 U S. 662 (1981).

The Conplete Auto analysis reflects these concerns about the

nati onal econony. The second and third parts of that analysis,
whi ch require fair apportionment and non-di scrimnation, prohibit
taxes that pass an unfair share of the tax burden onto interstate
conmmerce. The first and fourth prongs, which require a
substantial nexus and a relationship between the tax and State-
provi ded services, limt the reach of State taxing authority so
as to ensure that State taxation does not unduly burden
interstate conmerce. Thus, the "substantial -nexus" requirenent
is not, |ike due process' "m ninumcontacts” requirenment, a proxy
for notice, but rather a nmeans for limting state burdens on
interstate conmerce. Accordingly, contrary to the State's
suggestion, a corporation nmay have the "m ni numcontacts” with a
taxing State as required by the Due Process C ause, and yet |ack
the "substantial nexus"” with that State as required by the
Commrer ce O ause.

The State Suprenme Court reviewed our recent Conmerce Cl ause
deci si ons and concl uded that those rulings signalled a "retreat
fromthe formalistic constrictions of a stringent physical
presence test in favor of a nore flexible substantive approach”
and thus supported its decision not to apply Bellas Hess. 470 N
W 2d, at 214 (citing Standard Pressed Steel Co. v. Departnent of
Revenue of Wash., 419 U S. 560 (1975), and Tyler Pipe

| ndustries, Inc. v. Washington State Dept. of Revenue, 483 U. S.
232 (1987)). Although we agree with the State Court's assessnent
of the evolution of our cases, we do not share its concl usion
that this evolution indicates that the Cormerce C ause ruling of
Bell as Hess is no | onger good | aw.

First, as the State Court itself noted, 470 NN W 2d, at 214, al

of these cases involved taxpayers who had a physical presence in
the taxing State and therefore do not directly conflict with the
rule of Bellas Hess or conpel that it be overruled. Second, and
nore inportantly, although our Commrerce C ause jurisprudence now
favors nore flexible bal ancing anal yses, we have never intinated
a desire to reject all established "bright-line" tests. Although



we have not, in our review of other types of taxes, articul ated
t he same physical - presence requirenent that Bellas Hess

est abli shed for sales and use taxes, that silence does not inply
repudi ati on of the Bellas Hess rule.

Conplete Auto, it is true, renounced Freeman and its progeny as
"formalistic.” But not all formalismis alike. Spector's fornal
di stinction between taxes on the "privilege of doing business”
and all other taxes served no purpose within our Comrerce C ause
j uri sprudence, but stood "only as a trap for the unwary
draftsman. " Conplete Auto, 430 U S., at 279. 1In contrast, the
bright-line rule of Bellas Hess furthers the ends of the dormant
Conmerce C ause. Undue burdens on interstate conmerce nay be
avoi ded not only by a case-by-case eval uation of the actual
burdens i nposed by particular regulations or taxes, but also, in
sone situations, by the demarcation of a discrete real mof
commercial activity that is free frominterstate taxation

Bel l as Hess followed the latter approach and created a safe

har bor for vendors "whose only connection with custonmers in the
[taxing] State is by common carrier or the United States mail ."
Under Bell as Hess, such vendors are free from state-inposed
duties to collect sales and use taxes.

Li ke other bright-line tests, the Bellas Hess rul e appears
artificial at its edges: whether or not a State may conpel a
vendor to collect a sales or use tax nmay turn on the presence in
the taxing State of a small sales force, plant, or office. Cf
Nat i onal Geographic Society v. California Bd. of Equalization,
430 U. S. 551 (1977); Scripto, Inc. v. Carson, 362 U S. 207
(1960). This artificiality, however, is nore than offset by the
benefits of a clear rule. Such a rule firmy establishes the
boundaries of legitimte state authority to inpose a duty to
col l ect sales and use taxes and reduces litigation concerning
those taxes. This benefit is inportant, for as we have so
frequently noted, our law in this area is sonething of a

"quagm re" and the "application of constitutional principles to
specific state statutes | eaves nuch room for controversy and
confusion and little in the way of precise guides to the States
in the exercise of their indispensable power of taxation.”

Nort hwestern States Portland Cenent Co. v. Mnnesota, 358 U S
450, 457458 (1959).

Moreover, a bright-line rule in the area of sales and use taxes
al so encourages settl ed expectations and, in doing so, fosters

i nvest ment by businesses and individuals. Indeed, it is not
unlikely that the mail-order industry's dramatic grow h over the
| ast quarter-century is due in part to the bright-line exenption
fromstate taxation created in Bellas Hess.

Not wi t hst andi ng the benefits of bright-line tests, we have, in
sone situations, decided to replace such tests with nore
contextual balancing inquiries. For exanple, in Arkansas

El ectric Cooperative Corp. v. Arkansas Pub. Serv. Conmn, 461 U
S. 375 (1983), we reconsidered a bright-line test set forth in
Public Uilities Conmin of R |I. v. Attleboro Steam & El ectric
Co., 273 U S. 83 (1927). Attleboro distinguished between state
regul ati on of whol esale sales of electricity, which was
constitutional as an "indirect” regulation of interstate
conmerce, and state regulation of retail sales of electricity,
whi ch was unconstitutional as a "direct regulation” of conmerce.
I n Arkansas El ectric, we considered whether to "follow the
mechani cal test set out in Attleboro, or the bal ance-of -

i nterests



test applied in our Conmerce C ause cases." Arkansas Electric
Cooperative Corp., 461 U S., at 390391. W first observed that
"the principle of stare decisis counsels us, here as el sewhere,
not lightly to set aside specific guidance of the sort we find in
Attleboro.” Id., at 391. 1In deciding to reject the Attl eboro
anal ysis, we were influenced by the fact that the "nmechani cal
test” was "anachronistic,” that the Court had rarely relied on
the test, and that we could "see no strong reliance interests”

t hat woul d be upset by the rejection of that test. 1d., at
391392. None of those factors obtains in this case. First, the
Attl eboro rule was "anachronistic" because it relied on fornal

di stinctions between "direct” and "indirect" regulation (and on
the regul atory counterparts of our Freeman |line of cases); as

di scussed above, Bellas Hess turned on a different |ogic and thus
remai ned sound after the Court repudi ated an anal ogous

di stinction in Conplete Auto. Second, unlike the Attl eboro rule,
we have, in our decisions, frequently relied on the Bellas Hess
rule in the last 25 years, see supra, at 11, and we have never
intimated in our review of sales or use taxes that Bellas Hess
was unsound. Finally, again unlike the Attleboro rule, the
Bel | as Hess rul e has engendered substantial reliance and has
becone part of the basic framework of a sizeable industry. The
"interest in stability and orderly devel opnent of the |aw' that
undergirds the doctrine of stare decisis, see Runyon v. MCrary,
427 U.S. 160, (1976) (Stevens, J., concurring), therefore
counsel s adherence to settled precedent.

In sum although in our cases subsequent to Bellas Hess and
concerni ng other types of taxes we have not adopted a simlar

bri ght-1ine, physical-presence requirenent, our reasoning in

t hose cases does not conpel that we now reject the rule that
Bel | as Hess established in the area of sales and use taxes. To
the contrary, the continuing value of a bright-line rule in this
area and the doctrine and principles of stare decisis indicate
that the Bellas Hess rule remains good | aw. For these reasons,
we di sagree with the North Dakota Supreme Court's conclusion that
the time has cone to renounce the bright-line test of Bellas
Hess.

This aspect of our decision is nade easier by the fact that the
underlying issue is not only one that Congress may be better
qualified to resolve, but also one that Congress has the ultinate
power to resolve. No matter how we eval uate the burdens that use
t axes i npose on interstate comrerce, Congress renmains free to

di sagree with our conclusions. See Prudential I|nsurance Co. V.
Benjam n, 328 U. S. 408 (1946). Indeed, in recent years Congress
has consi dered | egislation that would "overrul e" the Bellas Hess
rule. |Its decision not to take action in this direction nmay, of
course, have been dictated by respect for our holding in Bellas
Hess that the Due Process Cl ause prohibits States frominposing
such taxes, but today we have put that problemto rest.

/* The Court admits to being able to read the handwiting on the
wal | . Since the Congress COULD overrul e a decision of the US
Supreme Court to allow such taxes, it is clear that the Court
does not want to lead. */

Accordi ngly, Congress is now free to deci de whether, when, and to
what extent the States may burden interstate mail-order concerns
Wi th a duty to collect use taxes.

| ndeed, even if we were convinced that Bellas Hess was
i nconsi stent with our Conmerce C ause jurisprudence, "this very



fact [m ght] giv[e us] pause and counse[l] w thhol di ng our hand,
at least for now. Congress has the power to protect interstate
comerce fromintol erable or even undesirabl e burdens.”
Conmonweal th Edi son Co. v. Montana, 453 U. S. 609, 637 (1981)
(White, J., concurring). In this situation, it may be that "the
better part of both wi sdom and valor is to respect the judgnent
of the other branches of the Governnent." I1d., at 638.

The judgment of the Supreme Court of North Dakota is reversed and
the case is remanded for further proceedi ngs not inconsistent
Wi th this opinion.

It is so ordered.

SUPREME COURT OF THE UNI TED STATES
No. 91-194

QUI LL CORPORATI ON, PETI TI ONER v. NORTH DAKOTA by and through its
TAX COWM SSI ONER, HEI DI HEI TKAMP on wit of certiorari to the
suprenme court of north dakota

[ May 26, 1992]

Justice Scalia, with whom Justice Kennedy and Justice Thonas
j oin, concurring in part and concurring in the judgnent.

Nat i onal Bellas Hess, Inc. v. Departnment of Revenue of Ill., 386
U S. 753 (1967), held that the Due Process and Commerce Cl auses
of the Constitution prohibit a State frominposing the duty of
use-tax coll ection and paynent upon a seller whose only
connection with the State is through common carrier or the United
States mail. | agree with the Court that the Due Process O ause
hol di ng of Bellas Hess should be overruled. Even before Bellas
Hess, we had held, correctly | think, that state regulatory
jurisdiction could be asserted on the basis of contacts with the

State through the United States nmail. See Travelers Health Assn.
v. Virginia ex rel. State Corp. Cormin, 339 U S. 643, (1950)
(Blue Sky laws). It is difficult to discern any principled basis

for distinguishing between jurisdiction to regulate and
jurisdiction to tax. As an original matter, it mght have been
possi bl e to distinguish between jurisdiction to tax and
jurisdiction to conpel collection of taxes as agent for the
State, but we have rejected that. National Geographic Soc.

v. California Bd. of Equalization, 430 U S. 551, 558 (1977);
Scripto, Inc. v. Carson, 362 U S. 207, 211 (1960). | agree with
the Court, noreover, that abandonnent of Bellas Hess's due
process holding is conpelled by reasoning [c]onparable to that
contained in our post-1967 cases dealing with state jurisdiction
to adjudicate. Ante, at 8 | do not understand this to nean
that the due process standards for adjudicative jurisdiction and
those for legislative (or prescriptive) jurisdiction are
necessarily identical; and on that basis | join Parts I, Il, and
1l of the Court's opinion. Conpare Asahi Metal Industry Co. v.
Superior Court, 480 U S. 102 (1987) with Anerican Q| Co. v.
Neill, 380 U S. 451 (1965).

| also agree that the Commerce C ause hol ding of Bellas Hess

shoul d not be overruled. Unlike the Court, however, | would not
revisit the nmerits of that holding, but would adhere to it on the
basis of stare decisis. Anerican Trucking Assns., Inc. v. Smth,

496 U. S. 167, 204 (1990) (Scalia, J., concurring in judgnent).
Congress has the final say over regulation of interstate



conmerce, and it can change the rule of Bellas Hess by sinply
saying so. W have |ong recogni zed that the doctrine of stare
deci sis has special force where Congress remains free to alter
what we have done. Patterson v. MlLean Credit Union, 491 U S
164, 172173 (1989). See also Hilton v. South Carolina Pub.
Rai | ways Conmin, 502 U. S. __ ,  (1991) (slip op., at 4);
II'linois Brick Co. v. Illinois, 431 U S. 720, 736 (1977).

Mor eover, the demands of the doctrine are at their acnme . . .
where reliance interests are involved, Payne v. Tennessee, 501 U
S. : (1991) (slip op., at 18). As the Court notes, the
Bel las Hess rul e has engendered substantial reliance and has
becone part of the basic framework of a sizeable industry, ante,
at 17.

| do not share Justice Wiite's view that we may disregard these
reliance interests because it has beconme unreasonable to rely
upon Bell as Hess, post, at 1112. Even assuming for the sake of
argunent (1 do not consider the point) that |ater decisions in
rel ated areas are inconsistent with the principles upon which
Bel | as Hess rested, we have never acknow edged that, but have

i nstead carefully distinguished the case on its facts. See,
e.g., DD H Holnmes Co. v. McNamara, 486 U. S. 24, 33 (1988);
Nat i onal Geographic Soc., supra, at 559. It seens to ne

i nportant that we retain our ability" and, what cones to the sane
thing, that we nmaintain public confidence in our ability"
sonetinmes to adopt new principles for the resolution of new

| ssues wi t hout abandoni ng cl ear hol dings of the past that those
principles contradict. W seened to be doing that in this area.
Having affirmatively suggested that the physical presence rule
could be reconciled with our new jurisprudence, we ought not
visit econom ¢ hardshi p upon those who took us at our word. W
have recently told | ower courts that [i]f a precedent of this
Court has direct application in a case, yet appears to rest on
reasons rejected in sone other |line of decisions, [they] should
follow the case which directly controls, leaving to this Court
the prerogative of overruling its own decisions. Rodriguez de
Qui jas v. Shearson/ Anerican Express, Inc., 490 U S. 477, 484
(1989). It is strangely inconpatible with this to denmand that
private parties anticipate our overrulings. It is ny view, in
short, that reliance upon a square, unabandoned hol di ng of the
Suprenme Court is always justifiable reliance (though reliance

al one may not always carry the day). Finally, the physical
presence rul e established in Bellas Hess is not unworkabl e,
Patterson, supra, at 173; to the contrary, whatever else nay be
t he substantive pros and cons of the rule, the bright-line regine
that it establishes, see ante, at 1516, is unqualifiedly in its
favor. Justice White's concern that reaffirmance of Bellas Hess
Wi Il lead to a flurry of litigation over the nmeaning of physica
presence, see post, at 10, seens to nme contradicted by 25 years
of experience under the decision.

For these reasons, | concur in the judgnment of the Court and join
Parts I, Il, and Il of its opinion.
Justice Wiite, concurring in part and dissenting in part Today
the Court repudiates that aspect of our decision in Nat i onal

(N

Bel |l as Hess, Inc. v. Departnent of Revenue of ., 386 U S. 753
(1967), which restricts, under the Due Process C ause of the
Fourteenth Amendnment, the power of the States to inpose use tax
coll ection responsibilities on out-of- state mail order

busi nesses that do not have a "physical presence"” in the State.
The Court stops short, however, of giving Bellas Hess the
conplete burial it justly deserves. 1In ny view, the Court should



al so overrule that part of Bellas Hess which justifies its
hol di ng under the Comrerce C ause. |, therefore, respectfully
di ssent from Part |V.

In Part IV of its opinion, the majority goes to sone lengths to
justify the Bellas Hess physical presence requirenent under our
Conmerce C ause jurisprudence. | amunpersuaded by its
interpretation of our cases. 1In Bellas Hess, the mpjority placed
great weight on the interstate quality of the nail order sales,
stating that "it is difficult to conceive of comerci al
transactions nore exclusively interstate in character than the
mai | order transactions here involved." Bellas Hess, supra, at
759. As the nmpjority correctly observes, the idea of prohibiting
States fromtaxing "exclusively interstate” transactions had been
an inportant part of our jurisprudence for many decades, ranging
intermttently fromsuch cases as Case of State Freight Tax, 15
Wal | . 232, 279 (1873), through Freeman v. Hewit, 329 U S. 249,
256 (1946), and Spector Mdtor Service, Inc. v. O Connor, 340 U

S. 602 (1951). But though it recognizes that Bellas Hess was
deci ded am dst an upheaval in our Comrerce C ause jurisprudence,
in which we began to hold that "a State, with proper drafting,
may tax exclusively interstate commerce so long as the tax does
not create any effect forbidden by the Commerce Cl ause,” Conplete
Auto Transit, Inc. v. Brady, 430 U S. 274, 285 (1977), the
majority draws entirely the wong conclusion fromthis period of
f er ment.

The Court attenpts to paint Bellas Hess in a different hue from
Freeman and Spector because the fornmer "did not rely” on | abeling
taxes that had "direct” and "indirect" effects on interstate
comerce. See ante, at 1011. Thus, the Court concl udes, Bell as
Hess "did not automatically fall with Freeman and its progeny” in
our decision in Conplete Auto. See id., at 11. | am unpersuaded
by this attenpt to distinguish Bellas Hess from Freeman and
Spector, both of which were repudiated by this Court. See

Conpl ete Auto, supra, at 288289, and n.15. Wat we di savowed in
Conpl ete Auto was not just the "formal distinction between
"direct' and "indirect' taxes on interstate commerce,"” ante, at
10, but al so the whol e notion underlying the Bellas Hess physi cal
presence rule that "interstate conmerce is inmmune fromstate
taxation." Conplete Auto, supra, at 288. The Court conpounds its
m sreadi ng by attenpting to show that Bellas Hess "is not

i nconsi stent with Conplete Auto and our recent cases." Ante, at
11. This will be news to commentators, who have rightly
criticized Bellas Hess. Indeed, the mgjority displays no snal
amount of audacity in claimng that our decision in National
Geographic Society v. California Bd. of Equalization, 430 U S.
551, 559 (1977), which was rendered several weeks after Conplete
Auto, reaffirnmed the continuing vitality of Bellas Hess. See
ante, at 11.

Qur decision in that case did just the opposite. National
Geographi ¢ held that the National CGeographic Society was |iable
for use tax collection responsibilities in California. The

Soci ety conducted an out-of-state mail order business simlar to
the one at issue here and in Bellas Hess, and in addition,

mai ntai ned two small offices in California that solicited
advertisenents for National Geographic Magazine. The Society
argued that its physical presence in California was unrelated to
its mail order sales, and thus that the Bellas Hess rule
conpelled us to hold that the tax collection responsibilities



could not be inposed. W expressly rejected that view, holding
that the "requisite nexus for requiring an out-of-state seller
[the Society] to collect and pay the use tax is not whether the
duty to collect the use tax relates to the seller's activities
carried on within the State, but sinply whether the facts
denonstrate "some definite |link, sone mninumconnection, between
(the State and) the person . . . it seeks to tax."' 430 U S., at
561 (citation omtted). By decoupling any notion of a

transacti onal nexus fromthe inquiry, the National Geographic
Court in fact repudiated the free trade rationale of the Bellas
Hess majority. Instead, the National Geographic Court relied on
a due process-type mninmum contacts anal ysis that exam ned

whet her a |ink existed between the seller and the State wholly
apart fromthe seller's in-state transaction that was bei ng
taxed. Citations to Bellas Hess notw thstanding, see 430 U S.,
at 559, it is clear that rather than adopting the rationale of
Bel | as Hess, the National Geographic Court was instead politely
brushing it aside. Even were | to agree that the free trade
rational e enbodied in Bellas Hess' rule against taxes of purely
interstate sales was required by our cases prior to 1967,
therefore, | see no basis in the magjority's opening prem se that
thi s substantive underpi nning of Bellas Hess has not since been
di savowed by our cases.

The Court next |aunches into an uncharted and treacherous foray
into differentiating between the "nexus" requirenents under the
Due Process and Comrerce Cl auses. As the Court explains,
"[d]espite the simlarity in phrasing, the nexus requirenents of
the Due Process and Commerce Cl auses are not identical. The two
standards are aninmated by different constitutional concerns and
policies.” Ante, at 12. The due process nexus, which the Court
properly holds is net in this case, see ante, at Part 111,
"concerns the fundamental fairness of governnental activity."
Ante, at 12. The Commerce Cl ause nexus requirenent, on the other
hand, is "infornmed not so nuch by concerns about fairness for the
i ndi vi dual defendant as by structural concerns about the effects
of state regulation on the national econony." |bid.

Citing Conplete Auto, the Court then explains that the Conmerce
Cl ause nexus requirenent is not "like due process' ~mninmm
contacts' requirement, a proxy for notice, but rather a neans for
limting state burdens on interstate commerce.” Ante, at 13.

This is very curious, because parts two and three of the Conplete
Aut o test, which require fair apportionment and nondi scrim nation
in order that inter-state commerce not be unduly burdened, now
appear to becone the aninmating features of the nexus requirenent,
which is the first prong of the Conplete Auto inquiry. The Court
freely acknow edges that there is no authority for this novel
interpretation of our cases and that we have never before found,
as we do in this case, sufficient contacts for due process

pur poses but an insufficient nexus under the Comrerce C ause.

See ante, at 1314, and n. 6.

The majority's attenpt to di savow | anguage i n our opinions
acknow edgi ng the presence of due process requirenents in the
Conplete Auto test is also unpersuasive. See ante, at 1314, n. 6
(citing Trinova Corp. v. Mchigan Dept. of Treasury, 498 U S.
. (1991) (slip op., at "")). Instead of explaining the
doctrinal origins of the Comrerce C ause nexus requirenent, the
majority breezily announces the rule and noves on to other
matters. See ante, at 1314. In ny view, before resting on the



assertion that the Constitution mandates inquiry into two readily
di stinct "nexus" requirenents, it would seem prudent to discern
the origins of the "nexus" requirenment in order better to
under st and whether the Court's concern traditionally has been
with the fairness of a State's tax or sone other val ue.

The cases from which the Conplete Auto Court derived the nexus
requirenment in its four-part test convince nme that the issue of
"nexus" is really a due process fairness inquiry. In explaining
the sources of the four-part inquiry in Conplete Auto, the Court
relied heavily on Justice Rutl edge's separate concurring opinion
in Freeman v. Hewit, 329 U S. 249 (1946), the case whose

maj ority opinion the Conplete Auto Court was in the process of
conpr ehensi vel y di savowi ng. Instead of the formalistic inquiry
into whether the State was taxing interstate comerce, the

Conpl ete Auto Court adopted the nore functionalist approach of
Justice Rutledge in Freenman. See Conplete Auto, 430 U S., at
280281. In conducting his inquiry, Justice Rutledge used

| anguage that by now should be fam liar, arguing that a tax was
unconstitutional if the activity |acked a sufficient connection
to the State to give "jurisdiction to tax," Free man, supra, at
271; or if the tax discrimnated against interstate commerce; or
if the activity was subjected to nultiple tax burdens. 329 U S.

at 276277. Justice Rutledge later refined these principles in
Menphis Natural Gas Co. v. Stone, 335 U S. 80 (1948), in which
he described the principles that the Conplete Auto Court would

| ater substantially adopt: "[I]t is enough for ne to sustain the
tax inmposed in this case that it is one clearly within the
state's power to lay insofar as any limtation of due process or
“jurisdiction to tax' in that sense is concerned; it is

nondi scrimnatory . . . ; [it] is duly apportioned . . .; and
cannot be repeated by any other state.” 335 U. S., at 9697
(concurring opinion) (footnotes omtted).

By the tine the Court decided Northwestern States Portland Cenent
Co. v. Mnnesota, 358 U S. 450 (1959), Justice Rutledge was no

| onger on the Court, but his view of the nexus requirenment as
grounded in the Due Process Cl ause was decisively adopted. In
rejecting challenges to a state tax based on the Due Process and
Conmerce C auses, the Court stated that "[t]he taxes inposed are
| evied only on that portion of the taxpayer's net income which
arises fromits activities within the taxing State. These
activities forma sufficient "~nexus between such a tax and
transactions within a state for which the tax is an exaction.
ld., at 464 (citation omtted). The Court went on to observe
that "[i]t strains reality to say, in terns of our decisions,
t hat each of the corporations here was not sufficiently involved
in local events to forge "some definite |link, some m ni num
connection' sufficient to satisfy due process requirenents.” 1d.

at 464465 (quoting MIler Bros. v. Mryland, 347 U S. 340,
344345 (1954)). Wen the Court announced its four-part synthesis
in Conplete Auto, the nexus requirenent was definitely traceable
to concerns grounded in the Due Process C ause, and not the
Commerce Cl ause, as the Court's discussion of the doctrinal
anteced- ents for its rule made clear. See Conplete Auto, supra,
at 281282, 285. For the Court now to assert that our Conmerce

Cl ause jurisprudence supports a separate notion of nexus is

W t hout precedent or explanation.

Even were there to be such an i ndependent requirenment under the
Conmerce Cl ause, there is no rel ationship between the physical



presence/ nexus rule the Court retains and Comrerce C ause

consi derations that allegedly justify it. Perhaps |ong ago a
seller's "physical presence" was a sufficient part of a trade to
condition inposition of a tax on such presence. But in today's
econony, physical presence frequently has very little to do with
a transaction a State m ght seek to tax. Wre transfers of noney
involving billions of dollars occur every day; purchasers place
orders with sellers by fax, phone, and conmputer |inkup; sellers
ship goods by air, road, and sea through sundry delivery services
Wi t hout | eaving their place of business. It is certainly true
that the days of the door-to-door sal esperson are not gone.
Nevert hel ess, an out-of-state direct marketer derives nunerous
comerci al benefits fromthe State in which it does business.
These advant ages include |aws establishing sound | ocal banking
institutions to support credit transactions; courts to insure
coll ection of the purchase price fromthe seller's custoners;
means of waste di sposal from garbage generated by mail order
solicitations; and creation and enforcenent of consuner
protection | aws, which protect buyers and sellers alike, the
former by ensuring that they will have a ready neans of
protecting against fraud, and the latter by creating a climte of
consuner confidence that inures to the benefit of reputable
dealers in mail order transactions. To create, for the first
time, a nexus requirenment under the Comrerce C ause independent
of that established for due process purposes is one thing; to
attenpt to justify an anachronistic notion of physical presence
in economc terns i s quite another.

The illogic of retaining the physical presence requirenment in

t hese circunstances is pal pable. Under the ngjority's analysis,
and our decision in National Geographic, an out- of-state seller
Wit h one sal esperson in a State woul d be subject to use tax
col l ection burdens on its entire mail order sales even if those
sal es were unrelated to the sal esperson's solicitation efforts.
By contrast, an out-of-state seller in a neighboring State could
be the dom nant business in the putative taxing State, creating
the greatest infrastructure burdens and undercutting the State's
hone conpanies by its conparative price advantage in selling
products free of use taxes, and yet not have to collect such
taxes if it lacks a physical presence in the taxing State. The
majority clings to the physical presence rule not because of any
|l ogical relation to fairness or any economc rationale related to
principles underlying the Coomerce Cl ause, but sinply out of the
supposed conveni ence of having a bright-line rule. 1 amless

| npressed by the conveni ence of such adherence than the
unfairness it produces. Here, convenience should give way. f
Conpl ete Auto, supra, at 289, n.15 ("W believe, however, that
adm ni strative convenience . . . is insufficient justification

f or abandoning the principle that "interstate comnmerce nay be
made to pay its way"').

Al so very questionable is the rationality of perpetuating a rule
that creates an interstate tax shelter for one form of business
"mai | order sellers” but no countervailing advantage for its

conpetitors. |If the Commerce C ause was intended to put
busi nesses on an even playing field, the majority's rule is
hardly a way to achieve that goal. |ndeed, arguably even under

the mpjority's explanation for its "Comerce C ause nexus”

requi rement, the unfairness of its rule on retailers other than
direct marketers should be taken into account. See ante, at 12
(stating that the Comrerce C ause nexus requirenment addresses the



"structural concerns about the effects of state regulation on the
nati onal econony”). | would think that protectionist rules
favoring a $180 billion-a-year industry mght cone within the
scope of such "structural concerns.” See Brief for State of New
Jersey as Am cus Curiae 4.

|V

The Court attenpts to justify what it rightly acknow edges is an
"artificial" rule in several ways. See ante, at 15. First, it
asserts that the Bellas Hess principle "firmy establishes the
boundaries of legitimate state taxing authority and reduces
litigation concerning state taxation.” Ibid. It is very

doubt ful, however, that the Court's opinion can achieve its aimns.
Certainly our cases now denonstrate two "bright-line" rules for
mail order sellers to follow under the physical presence

requi renment reaffirmed here they will not be subjected to use tax
collection if they have no physical presence in the taxing State;
under the National Geographic rule, mail order sellers will be

subject to use tax collection if they have sone presence in the
taxing State even if that activity has no relation to the
transaction being taxed. See National Geographic, 430 U S., at
560562. Between these narrow lines lies the issue of what
constitutes the requisite "physical presence” to justify

I mposition of use tax collection responsibilities.

I nstead of confronting this question head-on, the ngjority offers
only a cursory analysis of whether Quill's physical presence in
Nort h Dakota was sufficient to justify its use tax collection
burdens, despite briefing on this point by the State. See Bri ef
f or Respondent 4547. North Dakota contends that even should the
Court reaffirmthe Bellas Hess rule, Qill's physical presence in
North Dakota was sufficient to justify application of its use tax
collection law. Quill concedes it owns software sent to its
Nort h Dakota custoners, but suggests that such property is
insufficient to justify a finding of nexus. In ny view, the
question of Quill"'s actual physical presence is sufficiently
close to cast doubt on the majority's confidence that it is
propounding a truly "bright-line" rule. Reasonable mnds surely
can, and will, differ over what showing is required to nake out a
"physi cal presence" adequate to justify inposing responsibil-
ities for use tax collection. And given the estimated |oss in

revenue to States of nore than $3.2 billion this year al one, see
Brief for Respondent 9, it is a sure bet that the vagaries of
"physical presence” will be tested to their fullest in our
courts.

The majority next explains that its "bright-1ine" rule encourages
"settled expectations” and business investnent. Ante, at 1516.
Though | egal certainty pronotes business confidence, the nai
order business has grown exponentially despite the long |line of
our post Bellas Hess precedents that signalled the dem se of the
physi cal presence requirenment. Mreover, the Court's seem ng but
| nadequat e justification of encouraging settled expectations in
fact connotes a substantive econom c decision to favor out-of -
state direct nmarketers to the detrinent of other retailers. By
justifying the Bellas Hess rule in ternms of "the mail order

I ndustry's dramatic growth over the last quarter-century,” ante,
at 16, the Court is effectively inposing its own econom c
preferences in deciding this case. The Court's invitation to
Congress to legislate in this area signals that its preferences
are not immutable, but its approach is different from past

i nstances in which we have deferred to state |egislatures when



t hey enacted tax obligations on the State's share of interstate
conmerce. See, e.g., CGoldberg v. Sweet, 488 U S. 252 (1989);
Conmonweal t h Edi son Co. v. Montana, 453 U S. 609 (1981).

Finally, the Court accords far greater weight to stare decisis
than was given to that principle in Conplete Auto itself. As

t hat case denonstrates, we have not been averse to overruling our
precedents under the Commerce C ause when they have becone
anachronistic in light of |ater decisions. See Conplete Auto,
430 U.S., at 288289. One typically invoked rationale for stare

decisis "an unwillingness to upset settled expectations"is
particularly weak in this case. It is unreasonable for conpanies
such as Quill to invoke a "settled expectation” in conducting
affairs without being taxed. Neither Quill nor any of its am ci

point to any investnment decisions or reliance interests that
suggest any unfairness in overturning Bellas Hess. And the costs
of conpliance with the rule, in light of today's nodern conputer

and software technol ogy, appear to be nom nal. See Brief for
Respondents 40; Brief for State of New Jersey as Ami cus Curi ae
18. To the extent Quill devel oped any reliance on the old rule,

| would submt that its reliance was unreasonabl e because of its
failure to conply with the |aw as enacted by the North Dakot a
state | egislature. Instead of rewardi ng conpani es for ignoring

t he studied judgnments of duly-elected officials, we should insist
that the appropriate way to chall enge a tax as unconstitutional
is to pay it (or in this case collect it and remt it or place it
in escrow) and then sue for declaratory judgnent and refund.
Quill's refusal to conply with a state tax statute prior to its
bei ng hel d unconstitutional hardly nerits a determ nation that
its reliance interests were reasonable.

The Court hints, but does not state directly, that a basis for
its invocation of stare decisis is a fear that overturning Bellas

Hess will lead to the inposition of retroactive liability. Ante,
at 18, and n.10. See Janes B. BeamDistilling Co. v. Georgia,
501 U.S. "" (1991). As | thought in that case, such fears are

groundl ess because no one can "sensibly insist on automatic
retroactivity for any and all judicial decisions in the federal
system"” Id., at _ (Wite, J., concurring in judgnent). Since
we specifically limted the question on which certiorari was
granted in order not to consider the potential retroactive
effects of overruling Bellas Hess, | believe we should | eave that
i ssue for another day. |If indeed fears about retroactivity are
driving the Court's decision in this case, we would be better
served, in ny view, to address those concerns directly rather
than permt themto infect our formulation of the applicable
substantive rul e.

Al t hough Congress can and should address itself to this area of

| aw, we shoul d not adhere to a decision, however right it was at
the time, that by reason of |ater cases and economc reality can
no longer be rationally justified. The Conmerce C ause aspect of
Bel | as Hess, along with its due process hol di ng, should be
over r ul ed.



