/* In this case, the court was squarely asked to overrul e Roe vs.
Wade, but did not. This case did however, change the standards of
review for such cases. */

NOTE: Where it is feasible, a syllabus (headnote) will be

rel eased, as is being done in connection with this case, at the
time the opinion is issued. The syllabus constitutes no part of
t he opinion of the Court but has been prepared by the Reporter of
Deci sions for the convenience of the reader. See United States
v. Detroit Lunber Co., 200 U.S. 321, 337.
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certiorari to the united states court of appeals for the third
circuit

No. 91-744. Argued April 22, 1992 Deci ded June 29, 1992

At issue are five provisions of the Pennsyl vania Abortion Control
Act of 1982: 3205, which requires that a worman seeki ng an
abortion give her infornmed consent prior to the procedure, and
specifies that she be provided with certain information at | east
24 hours before the abortion is perfornmed; 3206, which nandates
the infornmed consent of one parent for a mnor to obtain an
abortion, but provides a judicial bypass procedure; 3209, which
conmands that, unless certain exceptions apply, a married wom an
seeki ng an abortion nust sign a statenent indicating that she has
notified her husband; 3203, which defines a "nedical energency”
that will excuse conpliance with the foregoing requirenents; and
3207(b), 3214(a), and 3214(f), which inpose certain reporting
requi renments on facilities providing abortion services. Before
any of the provisions took effect, the petitioners, five abortion
clinics and a physician representing hinmself and a cl ass of
doctors who provide abortion services, brought this suit seeking
a declaratory judgnent that each of the provisions was
unconstitutional on its face, as well as injunctive relief. The
District Court held all the provisions unconstitutional and
permanent|ly enjoined their enforcenent. The Court of Appeals
affirmed in part and reversed in part, striking down the husband
notification provision but upholding the others.

Hel d: The judgnment in No. 91-902 is affirmed; the judgnment in
91-744 is affirmed in part and reversed in part, and the case is
remanded.

947 F.2d 682: No. 91-902, affirnmed; No. 91-744, affirmed in
part, reversed in part, and renmanded.

Justice O Connor, Justice Kennedy, and Justice Souter delivered



the opinion of the Court with respect to Parts I, Il, and II1I,
concl udi ng that:

1. Consideration of the fundanental constitutional question
resol ved by Roe v. Wade, 410 U S. 113, principles of
institutional integrity, and the rule of stare decisis require
that Roe's essential holding be retained and reaffirmed as to
each of its three parts: (1) a recognition of a woman's right to
choose to have an abortion before fetal viability and to obtain
it without undue interference fromthe State, whose previability
i nterests are not strong enough to support an abortion

prohi bition or the inposition of substantial obstacles to the
wonman's effective right to elect the procedure; (2) a
confirmation of the State's power to restrict abortions after
viability, if the |law contains exceptions for pregnancies
endangering a woman's |ife or health; and (3) the principle that
the State has legitimate interests fromthe outset of the
pregnancy in protecting the health of the wonman and the life of
the fetus that may becone a child. Pp.1-27

(a) Areexam nation of the principles that define the woman's
rights and the State's authority regarding abortions is required
by the doubt this Court's subsequent decisions have cast upon the
meani ng and reach of Roe's central holding, by the fact that The
Chi ef Justice would overrule Roe, and by the necessity that state
and federal courts and |egislatures have adequate gui dance on the
subject. Pp.1-3. (b) Roe determ ned that a woman's decision to
term nate her pregnancy is a "liberty" protected against state

i nterference by the substantive conponent of the Due Process

Cl ause of the Fourteenth Anendnment. Neither the Bill of Rights
nor the specific practices of States at the tine of the
Fourteenth Anmendnent's adoption marks the outer limts of the
subst anti ve sphere of such "liberty." Rather, the adjudica- tion
of substantive due process clains may require this Court to
exercise its reasoned judgnent in determ ning the boundaries
between the individual's liberty and the demands of organi zed
society. The Court's decisions have afforded constitutional
protection to personal decisions relating to marri age, see, e. Q@.
, Loving v. Virginia, 388 U S. 1, procreation, Skinner v.

Ckl ahoma, 316 U.S. 535, famly rel ationships, Prince v.
Massachusetts, 321 U.S. 158, child rearing and education, Pierce
v. Society of Sisters, 268 U S. 510, and contraception, see, e.
g., Giswld v. Connecticut, 381 U S. 479, and have recogni zed
the right of the individual to be free from unwarranted
governnmental intrusion into matters so fundanentally affecting a
per- son as the decision whether to bear or beget a child,

Ei senstadt v. Baird, 405 U S. 438, 453. Roe's central hol ding
properly invoked the reasoning and tradition of these precedents.
Pp.- 4-11.

(c) Application of the doctrine of stare decisis confirns that
Roe's essential holding should be reaffirmed. |In reexam ning
that holding, the Court's judgnment is informed by a series of
prudential and pragmatic considerations designed to test the
consi stency of overruling the holding with the ideal of the rule



of law, and to gauge the respective costs of reaffirm ng and
overruling. Pp.11-13.

(d) Although Roe has engendered opposition, it has in no sense
proven unwor kabl e, representing as it does a sinple limtation
beyond which a state law is unenforceable. P.13. (e) The Roe
rule's limtation on state power could not be repudi ated w thout
serious inequity to people who, for two decades of econom c and
soci al devel opnents, have organi zed intimte relationships and
made choices that define their views of thenselves and their

pl aces in society, in reliance on the availability of abortion in
the event that contraception should fail. The ability of wonen
to participate equally in the economc and social life of the
Nati on has been facilitated by their ability to control their
reproductive lives. The Constitution serves human val ues, and
while the effect of reliance on Roe cannot be exactly measured,
neither can the certain costs of overruling Roe for people who
have ordered their thinking and living around that case be

di smissed. Pp.13-14. (f)No evolution of |egal principle has

| eft Roe's central rule a doctrinal anachroni sm di scounted by
society. |If Roe is placed anong the cases exenplified by
Giswold, supra, it is clearly in no jeopardy, since subsequent
constitutional devel opnents have neither disturbed, nor do they
threaten to dimnish, the |iberty recognized in such cases.
Simlarly, if Roe is seen as stating a rule of personal autonony
and bodily integrity, akin to cases recognizing limts on
governnment al power to nmandate mnedical treatnment or to bar its
rejection, this Court's post- Roe decisions accord with Roe's
view that a State's interest in the protection of life falls
short of justifying any plenary override of individual |iberty
clains. See, e. g., Cruzan v. Director, Mssouri Dept. of
Health, 497 US. _ , . Finally, if Roe is classified as su
generis, there clearly has been no erosion of its central
determnation. It was expressly reaffirmed in Akron v. Akron
Center for Reproductive Health, 462 U S. 416 (Akron 1), and
Thornburgh v. Anerican Coll ege of Cbstetricians and
Gynecol ogi sts, 476 U.S. 747; and, in Wbster v. Reproductive
Health Services, 492 U.S. 490, a najority either voted to
reaffirmor declined to address the constitutional validity of
Roe's central holding. Pp.14-17.

(g) No change in Roe's factual underpinning has left its centra
hol di ng obsol ete, and none supports an argunent for its
overruling. Although subsequent maternal health care advances
allow for later abortions safe to the pregnant worman, and post -
Roe neonatal care devel opnments have advanced viability to a point
sonewhat earlier, these facts go only to the schene of tine
limts on the realization of conpeting interests. Thus, any

| at er di vergences fromthe factual prem ses of Roe have no
bearing on the validity of its central holding, that viability
marks the earliest point at which the State's interest in fetal
life is constitutionally adequate to justify a legislative ban on
nont her apeuti ¢ abortions. The soundness or unsoundness of that
constitutional judgment in no sense turns on when viability



occurs. \Wenever it may occur, its attainnment will continue to
serve as the critical fact. Pp.17-18.

(h) A conparison between Roe and two deci sional |ines of
conparabl e significance "the line identified with Lochner v. New
York, 198 U.S. 45, and the line that began with Pl essy v.
Ferguson, 163 U.S. 537" confirnms the result reached here. Those
| ines were overruled "by, respectively, Wst Coast Hotel Co. v.
Parrish, 330 U.S. 379, and Brown v. Board of Education, 347 U.S.
483- "on the basis of facts, or an understanding of facts,
changed fromthose which furnished the clainmed justifications for
the earlier constitutional resolutions. The overruling decisions
wer e conprehensible to the Nation, and defensible, as the Court's
responses to changed circunstances. 1In contrast, because neither
t he factual underpinnings of Roe's central holding nor this
Court's understanding of it has changed (and because no ot her

i ndi cati on of weakened precedent has been shown), the Court could
not pretend to be reexam ning Roe with any justification beyond a
present doctrinal disposition to cone out differently fromthe
Roe Court. That is an inadequate basis for overruling a prior
case. Pp.19-22.

(i) Overruling Roe's central hol ding would not only reach an
unjustifiable result under stare decisis principles, but would
seriously weaken the Court's capacity to exercise the judicial
power and to function as the Suprene Court of a Nation dedicated
to the rule of law. \Were the Court acts to resolve the sort of
uni que, intensely divisive controversy reflected in Roe, its

deci sion has a dinmension not present in normal cases and is
entitled to rare precedential force to counter the inevitable
efforts to overturn it and to thwart its inplenentation. Only

t he nost convincing justification under accepted standards of
precedent could suffice to denonstrate that a | ater decision
overruling the first was anything but a surrender to political
pressure and an unjustified repudiation of the principle on which
the Court staked its authority in the first instance. Moreover,
the country's |loss of confidence in the Judiciary would be

under scored by condemation for the Court's failure to keep faith
Wit h those who support the decision at a cost to thenselves. A
decision to overrule Roe's essential holding under the existing
ci rcunstances woul d address error, if error there was, at the
cost of both profound and unnecessary danage to the Court's

|l egitimacy and to the Nation's conmtnent to the rule of law. Pp.
22- 27.

Justice O Connor, Justice Kennedy, and Justice Souter concl uded
in Part 1V that an exam nation of Roe v. Wade, 410 U. S. 113, and
subsequent cases, reveals a nunber of guiding principles that
shoul d control the assessnment of the Pennsylvania statute:

(a) To protect the central right recognized by Roe while at the
sane tinme accomobdating the State's profound interest in
potential life, see, id., at 162, the undue burden standard
shoul d be enployed. An undue burden exists, and therefore a
provision of lawis invalid, if its purpose or effect is to place



substanti al obstacles in the path of a woman seeki ng an abortion
before the fetus attains viability.

(b) Roe's rigid trimester franework is rejected. To pronote the
State's interest in potential |ife throughout pregnancy, the
State may take neasures to ensure that the woman's choice is

i nformed. Measures designed to advance this interest should not
be invalidated if their purpose is to persuade the wonan to
choose childbirth over abortion. These neasures nust not be an
undue burden on the right.

(c) As with any nedical procedure, the State may enact

regul ations to further the health or safety of a wonan seeking an
abortion, but may not inpose unnecessary health regul ati ons that
present a substantial obstacle to a woman seeki ng an abortion.

(d) Adoption of the undue burden standard does not disturb Roe's
hol di ng that regardl ess of whether exceptions are nade for
particul ar circunmstances, a State may not prohibit any wonman from
maki ng the ultinate decision to term nate her pregnancy before
viability.

(e) Roe's holding that "subsequent to viability, the State in
pronmoting its interest in the potentiality of human life may, if
It chooses, regulate, and even proscribe, abortion except where
it is necessary, in appropriate medical judgnent, for the
preservation of the life or health of the nother" is also
reaffirmed. I1d., at 164-165. Pp.27-37.

Justice O Connor, Justice Kennedy, and Justice Souter delivered
the opinion of the Court with respect to Parts V-A and V-C,
concl udi ng that:

1. As construed by the Court of Appeals, 320- 3's nedical
enmergency definition is intended to assure that conpliance with
the State's abortion regulations would not in any way pose a
significant threat to a woman's life or health, and thus does not
vi ol ate the essential holding of Roe, supra, at 164. Al though
the definition could be interpreted in an unconstitutional
manner, this Court defers to |ower federal court interpretations
of state | aw unless they anount to "plain" error. Pp.38-39.

2. Section 3209's husband notification provision constitutes an
undue burden and is therefore invalid. A significant nunber of
wonen will |ikely be prevented from obtaining an abortion just as
surely as if Pennsylvania had outl awed the procedure entirely.
The fact that 3209 may affect fewer than one percent of wonen
seeki ng abortions does not save it fromfacial invalidity, since
t he proper focus of constitutional inquiry is the group for whom
the law is a restriction, not the group for whomit is
irrelevant. Furthernore, it cannot be clainmed that the father's
interest in the fetus' welfare is equal to the nother's protected
|iberty, since it is an inescapable biological fact that state
regulation with respect to the fetus will have a far greater

| npact on the pregnant worman's bodily integrity than it will on

t he husband. Section 3209 enbodi es a view of nmarriage consonant



Wi th the common-|aw status of married wonmen but repugnant to this
Court's present understanding of marriage and of the nature of
the rights secured by the Constitution. See Pl anned Parent hood
of Central Mo. v. Danforth, 428 U S. 52, 69. Pp.46-58.

Justice O Connor, Justice Kennedy, and Justice Souter, joined by
Justice Stevens, concluded in Part V-E that all of the statute's
recordkeepi ng and reporting requirenents, except that relating to
spousal notice, are constitutional. The reporting provision
relating to the reasons a marri ed woman has not notified her
husband that she intends to have an abortion nmust be invalidated
because it places an undue burden on a woman's choice. Pp.59-

60. Justice O Connor, Justice Kennedy, and Justice Souter
concluded in Parts V-B and V-D that:

1. Section 3205's informed consent provision is not an undue
burden on a worman's constitutional right to decide to termnate a
pregnancy. To the extent Akron I, 462 U S., at 444, and
Thornburgh, 476 U. S., at 762, find a constitutional violation
when the governnent requires, as it does here, the giving of
truthful, nonm sleading information about the nature of the
abortion procedure, the attendant health risks and those of
childbirth, and the "probabl e gestational age" of the fetus,

t hose cases are inconsistent with Roe's acknow edgenent of an

i nportant interest in potential life, and are overrul ed.
Requiring that the woman be inforned of the availability of
information relating to the consequences to the fetus does not
interfere with a constitutional right of privacy between a
pregnant wonman and her physician, since the doctor-patient
relation is derivative of the woman's position, and does not
underlie or override the abortion right. Mreover, the
physician's First Amendnent rights not to speak are inplicated
only as part of the practice of medicine, which is |licensed and
regul ated by the State. There is no evidence here that requiring
a doctor to give the required information would amount to a
substanti al obstacle to a wonman seeki ng aborti on.

The prem se behind Akron |I's invalidation of a waiting period

bet ween the provision of the informati on deened necessary to

i nformed consent and the performance of an abortion, id., at 450,
is also wong. Although 3205 s 24-hour waiting period may nake
sone abortions nore expensive and | ess convenient, it cannot be
said that it is invalid on the present record and in the context
of this facial challenge. Pp.39-46. 2.Section 3206's one-
parent consent require- nent and judicial bypass procedure are
constitutional. See, e. g., Chio v. Akron Center for
Reproductive Health, 497 U S _ , . Pp.58- -59.

Justice Bl acknun concl uded that application of the strict
scrutiny standard of reviewrequired by this Court's abortion
precedents results in the invalidation of all the challenged
provi sions in the Pennsylvania statute, includ- ing the reporting
requi renents, and therefore concurred in the judgnment that the
requi renent that a pregnant woman report her reasons for failing
to provide spousal notice is unconstitutional. Pp.10, 14-15.



The Chief Justice, joined by Justice Wite, Justice Scalia, and
Justice Thomas, concluded that:

1. Although Roe v. Wade, 410 U. S. 113, is not directly inplicated
by the Pennsyl vania statute, which sinply regul ates and does not
prohi bit abortion, a reexam nation of the "fundanental right" Roe
accorded to a woman's decision to abort a fetus, with the

concom tant requirement that any state regul ation of abortion
survive "strict scrutiny,” id., at 154-156, is warranted by the
confusing and uncertain state of this Court's post-Roe deci sional
|l aw. A review of post-Roe cases denonstrates both that they have
expanded upon Roe in inposing increa- singly greater restrictions
on the States, see Thornburgh v. American Col | ege of
Obstetricians and Gynecol ogi sts, 476 U.S. 747, 783 (Burger, C.  J.
, dissenting), and that the Court has becone increasingly nore

di vi ded, none of the last three such decisions having comanded a
maj ority opinion, see Chio v. Akron Center for Reproductive

Heal th, 497 U. S. 502; Hodgson v. M nnesota, 497 U S. 417; Wbster
v. Reproductive Health Services, 492 U. S. 490. This confusion
and uncertainty conplicated the task of the Court of Appeals,

whi ch concl uded that the "undue burden" standard adopted by
Justice O Connor in Wbster and Hodgson governs the present

cases. Pp.1-8.

2. The Roe Court reached too far when it anal ogized the right to
abort a fetus to the rights involved in Pierce v. Society of
Sisters, 268 U S. 510; Meyer v. Nebraska, 262 U. S. 390; Loving
v. Virginia, 388 U S. 1; and Giswld v. Connecticut, 381 U.S.
479, and thereby deened the right to abortion to be "fundanental.
" None of these decisions endorsed an all -

enconpassing "right of privacy," as Roe, supra, at 152-153,

cl aimed. Because abortion involves the purposeful term nation of
potential life, the abortion decision nust be recognized as su
generis, different in kind fromthe rights protected in the
earlier cases under the rubric of personal or famly privacy and
autononmy. And the historical traditions of the American people
"as evidenced by the English comon |aw and by the American
abortion statutes in existence both at the tinme of the Fourteenth
Amendrent ' s adopti on and Roe's issuance” do not support the view
that the right to term nate one's pregnancy is "fundanental ."
Thus, enactnents abridging that right need not be subjected to
strict scrutiny. Pp.8-11.

3. The undue burden standard adopted by the joint opinion of
Justices O Connor, Kennedy, and Souter has no basis in
constitutional law and will not result in the sort of sinple
limtation, easily applied, which the opinion anticipates. To
eval uat e abortion regul ati ons under that standard, judges wll
have to make the subjective, ungui ded determ nati on whet her the
regul ati ons place "substantial obstacles” in the path of a woman
seeki ng an abortion, undoubtedly engendering a variety of
conflicting views. The standard presents nothing nore workabl e
than the trinmester franmework the joint opinion discards, and w ||
all ow the Court, under the guise of the Constitution, to continue



to inpart its own preferences on the States in the formof a
conpl ex abortion code. Pp.22-23. 4.The correct analysis is that
set forth by the plurality opinion in Wbster, supra: A woman's
interest in having an abortion is a formof |iberty protected by
the Due Process O ause, but States nay regul ate abortion
procedures in ways rationally related to a legitimte state
Interest. P.24.

5. Section 3205's requirenents are rationally related to the
State's legitimate interest in assuring that a woman's consent to
an abortion be fully informed. The requirenment that a physician
di scl ose certain informati on about the abortion procedure and its
risks and alternatives is not a large burden and is clearly
related to maternal health and the State's interest in inforned
consent. In addition, a State may rationally decide that

physi cians are better qualified than counselors to inpart this

I nformati on and answer questions about the abortion alternatives
medi cal aspects. The requirenent that information be provided
about the availability of paternal child support and state-
funded alternatives is also related to the State's inforned
consent interest and furthers the State's interest in preserving
unborn life. That such information m ght create sone uncertainty
and persuade sone wonen to forgo abortions only denonstrates that
it mght nake a difference and is therefore relevant to a worman's
informed choice. In light of this plurality's rejection of Roe's
"fundanmental right" approach to this subject, the Court's
contrary holding in Thornburgh is not controlling here. For the
sane reason, this Court's previous holding invalidating a State's
24- hour mandato- ry waiting period should not be foll owed. The
wai ti ng period hel ps ensure that a woman's decision to abort is a
wel | - consi dered one, and rationally furthers the State's
legitimate interest in maternal health and in unborn life. It
may del ay, but does not prohibit, abortions; and both it and the
i nformed consent provisions do not apply in nedical energencies.
Pp. 24- 27.

6. The statute's parental consent provision is entirely
consistent with this Court's previous decisions involving such
requi renents. See, e.g., Planned Parenthood Associ ation of
Kansas City, Mssouri, Inc. v. Ashcroft, 462 U S. 476. It is
reasonably designed to further the State's inportant and
legitimate interest "in the welfare of its young citizens, whose
imaturity, inexperience, and | ack of judgnent may sonetines
impair their ability to exercise their rights w sely,"” Hodgson
supra, at 444. Pp.27-- 29.

7. Section 3214(a)'s requirenment that abortion facilities file a
report on each abortion is constitutional because it rationally
furthers the State's legitimte interests in advancing the state
of medi cal know edge concerning maternal health and prenatal

life, in gathering statistical information with respect to
patients, and in ensuring conpliance with other provisions of the
Act, while keeping the reports conpletely confidential. Public
di scl osure of other reports nmade by facilities receiving public
funds"those identifying the facilities and any parent,



subsidiary, or affiliated organi zations, 3207(b), and those
reveal ing the total nunber of abortions perforned, broken down by
trimester, 3214(f) "are rationally related to the State's
legitimate interest in informng taxpayers as to who is
benefiting from public funds and what services the funds are
supporting; and records relating to the expenditure of public
funds are generally available to the public under Pennsylvani a

| aw. Pp. 34- 35.

Justice Scalia, joined by The Chief Justice, Justice Wite, and
Justice Thomas, concluded that a woman's decision to abort her
unborn child is not a constitutionally protected "liberty”

because (1) the Constitution says absol utely nothing about it,

and (2) the longstanding traditions of American society have
permtted it to be legally proscribed. See, e. g., Ghio v. Akron
Center for Reproductive Health, 497 U S. (Scalia, J.,
concurring). The Pennsylvania statute should be upheld inits
entirety under the rational basis test. Pp.1-3.

O Connor, Kennedy, and Souter, JJ., announced the judgnment of the
Court and delivered the opin- ion of the Court with respect to
Parts I, I, IIl, V-A V-C, and VI, in which Bl ackmun and
Stevens, JJ., joined, an opinion with respect to Part V-E, in

whi ch Stevens, J., joined, and an opinion with respect to Parts
IV, V-B, and V-D. Stevens, J., filed an opinion concurring in
part and dissenting in part. Blacknmun, J., filed an opinion
concurring in part, concurring in the judgnent in part, and
di ssenting in part. Rehnquist, C. J., filed an opinion
concurring in the judgnent in part and dissenting in part, i
whi ch White, Scalia, and Thomas, JJ., joined. Scalia, J., fi
an opinion concurring in the judgnent in part and di ssenting
part, in which Rehnquist, C J., and Wite and Thonas, JJ.,

| oi ned.

| ed
in

Opi ni on

Justice O Connor, Justice Kennedy, and Justice Souter announced
t he judgment of the Court and delivered the opinion of the Court
Wi th respect to Parts I, 11, Ill, V-A V-C, and VI, an opinion
Wi th respect to Part V-E, in which Justice Stevens joins, and an
opinion with respect to Parts 1V, V- B, and V-D

Li berty finds no refuge in a jurisprudence of doubt. Yet 19
years after our holding that the Constitution protects a wonman's
right to termnate her pregnancy in its early stages, Roe v.

Wade, 410 U. S. 113 (1973), that definition of liberty is still
questioned. Joining the respondents as am cus curiae, the United
States, as it has done in five other cases in the |ast decade,
again asks us to overrule Roe. See Brief for Respondents 104-
117; Brief for United States as Amicus Curiae 8.



At issue in these cases are five provisions of the Pennsyl vania
Abortion Control Act of 1982 as anended in 1988 and 1989. 18 Pa.
Cons. Stat. 3203-3220 (1990). Relevant portions of the Act are
set forth in the appendix. Infra, at 60. The Act requires that
a wonan seeking an abortion give her informed consent prior to
t he abortion procedure, and specifies that she be provided with
certain information at |east 24 hours before the abortion is
performed. 3205. For a minor to obtain an abortion, the Act
requires the informed consent of one of her parents, but provides
for a judicial bypass option if the mnor does not wish to or
cannot obtain a parent's consent. 3206. Another provision of
the Act requires that, unless certain exceptions apply, a married
wonan seeki ng an abortion nust sign a statenment indicating that
she has notified her husband of her intended abortion. 3209. The
Act exenpts conpliance with these three requirenents in the event
of a nmedical energency, which is defined in 3203 of the Act. See
3203, 3205(a), 3206(a), 3209(c). In addition to the above
provi sions regul ating the performance of abortions, the Act
| nposes certain reporting requirenents on facilities that provide
abortion services. 3207(b), 3214(a), 3214(f).

Bef ore any of these provisions took effect, the petitioners, who
are five abortion clinics and one physician representing hinself
as well as a class of physicians who provide abortion services,
brought this suit seeking declaratory and injunctive relief. Each
provi sion was chal |l enged as unconstitutional on its face. The
District Court entered a prelimnary injunction against the
enf orcenent of the regulations, and, after a 3- day bench trial,
held all the provisions at issue here unconstitutional, entering
a permanent injunction agai nst Pennsylvania' s enforcenent of
them 744 F. Supp. 1323 (ED Pa. 1990). The Court of Appeals for
the Third Grcuit affirmed in part and reversed in part,
uphol ding all of the regulations except for the husband
notification requirenent. 947 F. 2d 682 (1991). W granted
certiorari. 502
Us _ (1992).

[* Fairly unusual in that the District Court would naturally have
a great deal of reticence to go against US Suprene Court

aut hority and thus, the District Court opinion is probably closer
to the earlier Suprene Court decisions than that of the Crcuit
Court. */

The Court of Appeals found it necessary to follow an el aborate
course of reasoning even to identify the first premse to use to
det erm ne whet her the statute enacted by Pennsylvani a
meets constitutional standards. See 947 F. 2d, at 687-698. And
at oral argunent in this Court, the attorney for the parties
chal l enging the statute took the position that none of the
enact mrents can be upheld wi thout overruling Roe v. Wade. Tr. of
Oral Arg. 5-6. We disagree with that analysis; but we
acknow edge that our decisions after Roe cast doubt upon the
meani ng and reach of its holding. Further, the Chief Justice
admts that he would overrule the central holding of Roe and
adopt the rational relationship test as the sole criterion of



constitutionality. See post, at __ . State and federal courts
as well as |egislatures throughout the Union nust have gui dance
as they seek to address this subject in conformance with the
Constitution. Gven these premses, we find it inperative to
review once nore the principles that define the rights of the
wonman and the legitimte authority of the State respecting the
legitimate authority of the State respecting the term nation of
pregnanci es by abortion procedures.

After considering the fundanmental constitutional questions

resol ved by Roe, principles of institutional integrity, and the
rule of stare decisis, we are led to conclude this: the essential
hol di ng of Roe v. Wade shoul d be retained and once again

reaf firnmed.

[* The thin plurality here is attenpting to pres this as the
ruling, and then may go to great distances fromthere away from
Roe, although retaining it in name. */

It nmust be stated at the outset and with clarity that Roe's
essential holding, the holding we reaffirm has three parts.
First is a recognition of the right of the woman to choose to
have an abortion before viability and to obtain it w thout undue
interference fromthe State. Before viability, the State's
i nterests are not strong enough to support a prohibition of
abortion or the inposition of a substantial obstacle to the
wonman's effective right to elect the procedure. Second is a
confirmation of the State's power to restrict abortions after
fetal viability, if the | aw contains exceptions for pregnancies
whi ch endanger a woman's life or health. And third is the
principle that the State has legitinate interests fromthe outset
of the pregnancy in protecting the health of the woman and the
life of the fetus that may becone a child. These principles do
not contradi ct one another; and we adhere to each.

Constitutional protection of the woman's decision to term nate
her pregnancy derives fromthe Due Process C ause of the
Fourteenth Amendnent. It declares that no State shall deprive
any person of life, liberty, or property, wthout due process of
| aw. The controlling word in the case before us is liberty.

Al t hough a literal reading of the C ause m ght suggest that it
governs only the procedures by which a State may deprive persons
of liberty, for at |east 105 years, at |east since Migler v.
Kansas, 123 U. S. 623, 660-661 (1887), the C ause has been
understood to contain a substantive conponent as well, one
barring certain governnent actions regardless of the fairness of
t he procedures used to inplement them Daniels v. WIllians, 474
U S 327, 331 (1986). As Justice Brandeis (joined by Justice
Hol mes) observed, [d]espite argunments to the contrary which had
seemed to nme persuasive, it is settled that the due process

cl ause of the Fourteenth Amendnment applies to natters of
substantive law as well as to matters of procedure. Thus al



fundanmental rights conprised within the termliberty are
protected by the Federal Constitution frominvasion by the
States. Wiitney v. California, 274 U S. 357, 373 (1927)
(Brandeis, J., concurring). [T]he guaranties of due process,

t hough having their roots in Magna Carta's per legemterrae’ and
consi dered as procedural safeguards "agai nst executive usurpation
and tyranny,' have in this country " becone bul warks al so agai nst
arbitrary legislation.' Poe v. Ulman, 367 U S. 497, 541 (1961)
(Harlan, J., dissenting fromdism ssal on jurisdictional grounds)
(quoting Hurtado v. California, 110 U S. 516, 532 (1884)).

The nost famliar of the substantive liberties protected by the
Fourteenth Anmendnent are those recognized by the Bill of Rights.
We have held that the Due Process C ause of the Fourteenth

Amendrent i ncorporates nost of the Bill of R ghts against the
States. See, e.g., Duncan v. Louisiana, 391 U S. 145, 147-148
(1968). It is tenpting, as a nmeans of curbing the discretion of

f ederal judges, to suppose that liberty enconpasses no nore than
t hose rights already guaranteed to the individual against federal
interference by the express provisions of the first eight
amendnents to the Constitution. See Adanson v. California, 332
U S 46, 68-92 (1947) (Black, J., dissenting). But of course
this Court has never accepted that view

It is also tenpting, for the sanme reason, to suppose that the
Due Process C ause protects only those practices, defined at the
nost specific level, that were protected agai nst gover nnent
interference by other rules of | aw when the Fourteenth Amendnent
was ratified. See Mchael H v. Cerald D., 491 U S. 110, 127-
128, n. 6 (1989) (opinion of Scalia, J.). But such a view would

be inconsistent with our law. It is a prom se of the
Constitution that there is a real mof personal liberty which the
governnment may not enter. W have vindicated this principle
before. Marriage is nmentioned nowhere in the Bill of R ghts and
interracial marriage was illegal in nost States in the 19th

century, but the Court was no doubt correct in finding it to be
an aspect of |iberty protected against state interference by the
subst anti ve conponent of the Due Process Cl ause in Loving v.
Virginia, 388 U S. 1, 12 (1967) (relying, in an opinion for

ei ght Justices, on the Due Process Clause). Simlar exanples may
be found in Turner v. Safley, 482 U S. 78, 94-99 (1987); in
Carey v. Population Services International, 431 U S. 678, 684-
686 (1977); in Giswld v. Connecticut, 381 U S. 479, 481-482
(1965), as well as in the separate opinions of a magjority of the
Menbers of the Court in that case, id., at 486-488 (Col dberg J.,
| oi ned by Warren, C. J., and Brennan, J., concurring) (expressly
relying on due process), id., at 500-502 (Harlan, J., concurring
in judgnent) (sanme), id., at 502-507 (Wiite, J., concurring in

j udgnent) (sane); in Pierce v. Society of Sisters, 268 U S. 510,
534-535 (1925); and in Meyer v. Nebraska, 262 U. S. 390, 399-
403 (1923).

Neither the Bill of Rights nor the specific practices of States
at the tinme of the adoption of the Fourteenth Amendnment marks the
outer limts of the substantive sphere of |iberty which the



Fourteenth Amendnment protects. See U S. Const., Amend. 9. As
t he second Justice Harl an recogni zed:

[ T]he full scope of the |iberty guaranteed by the Due
Process Cl ause cannot be found in or limted by the
precise terns of the specific guarantees el sewhere
provided in the Constitution. This "liberty'" is not a
series of isolated points pricked out in terns of the
taki ng of property; the freedom of speech, press, and
religion; the right to keep and bear arns; the freedom
from unreasonabl e searches and seizures; and so on. It
is a rational continuum which, broadly speaking,
includes a freedomfromall substantial arbitrary
i nposi tions and purposeless restraints, . . . and which
al so recogni zes, what a reasonable and sensitive
j udgnment nust, that certain interests require
particularly careful scrutiny of the state needs
asserted to justify their abridgnent. Poe v. U nan,
supra, at 543 (Harlan, J., dissenting fromdism ssal on
jurisdictional grounds).

Justice Harlan wote these words in addressing an issue the ful
Court did not reach in Poe v. Ul nman, but the Court adopted his
position four Ternms later in Giswld v. Connecticut, supra. In
Gisw- Id, we held that the Constitution does not permt a State
to forbid a married couple to use contraceptives. That sane
freedom was | ater guaranteed, under the Equal Protection C ause,
for unmarri ed couples. See Eisenstadt v. Baird, 405 U S. 438
(1972). Constitutional protection was extended to the sale and
di stribution of contraceptives in Carey v. Popul ation Services
International, supra. It is settled now, as it was when the
Court heard argunents in Roe v. Wade, that the Constitution
places limts on a State's right to interfere with a person's
nost basi c deci sions about fam |y and parenthood, see Carey v.
Popul ation Services International, supra; More v. East
Cleveland, 431 U. S. 494 (1977); Eisenstadt v. Baird, supra;
Loving v. Virginia, supra; Giswld v. Connecticut, supra;

Ski nner v. Cklahoma ex rel. WIlianmson, 316 U S. 535 (1942);
Pierce v. Society of Sisters, supra; Myer v. Nebraska, supra, as
wel |l as bodily integrity. See, e.g., Washington v. Harper, 494
U S. 210, 221-222 (1990); Wnston v. Lee, 470 U S. 753 (1985);
Rochin v. California, 342 U S. 165 (1952).

The inescapable fact is that adjudication of substantive due
process clainms nmay call upon the Court in interpreting the
Constitution to exercise that sanme capacity which by tradition
courts al ways have exercised: reasoned judgnent. Its boundaries
are not susceptible of expression as a sinple rule. That does
not nmean we are free to invalidate state policy choices with
whi ch we di sagree; yet neither does it permt us to shrink from
the duties of our office. As Justice Harlan observed:

Due process has not been reduced to any formula; its
content cannot be determ ned by reference to any code.
The best that can be said is that through the course of



this Court's decisions it has represented the bal ance
whi ch our Nation, built upon postul ates of respect for
the liberty of the individual, has struck between that
liberty and the demands of organized society. |If the
supplying of content to this Constitutional concept has
of necessity been a rational process, it certainly has
not been one where judges have felt free to roam where
ungui ded specul ati on m ght take them The bal ance of
which | speak is the balance struck by this country,
having regard to what history teaches are the
traditions fromwhich it devel oped as well as the
traditions fromwhich it broke. That traditionis a
living thing. A decision of this Court which radically
departs fromit could not long survive, while a
deci si on which builds on what has survived is likely to
be sound. No formula could serve as a substitute, in
this area, for judgnent and restraint. Poe v. Ul man,
367 U.S., at 542 (Harlan, J., dissenting from dism ssal
on jurisdictional grounds).

See al so Rochin v. California, supra, at 171-172 (Frankfurter, J.
, witing for the Court) ( To believe that this judicial exercise
of judgnent could be avoided by freezing due process of |aw at
sone fixed stage of tine or thought is to suggest that the nost

| mportant aspect of constitutional adjudication is a function for
I nani mat e machi nes and not for judges).

Men and wonen of good consci ence can di sagree, and we suppose
sone al ways shall disagree, about the profound noral and
spiritual inplications of term nating a pregnancy, even in its
earliest stage. Some of us as individuals find abortion
of fensive to our nost basic principles of norality, but that
cannot control our decision. Qur obligation is to define the
|iberty of all, not to mandate our own noral code. The
underlying constitutional issue is whether the State can resol ve
t hese phil osophic questions in such a definitive way that a wonan
| acks all choice in the matter, except perhaps in those rare
ci rcunmstances in which the pregnancy is itself a danger to her
owmn |ife or health, or is the result of rape or incest.

It is conventional constitutional doctrine that where reasonabl e
peopl e di sagree the governnent can adopt one position or the
other. See, e.g., Ferguson v. Skrupa, 372 U S. 726 (1963);

Wl lianmson v. Lee Optical of Cklahoma, Inc., 348 U S. 483 (1955)

That theorem however, assunes a state of affairs in which the
choi ce does not intrude upon a protected liberty. Thus, while
sone peopl e m ght disagree about whether or not the flag should
be sal uted, or disagree about the proposition that it may not be
defiled, we have ruled that a State may not conpel or enforce one
view or the other. See West Virginia State Bd. of Education v.
Barnette, 319 U S. 624 (1943); Texas v. Johnson, 491 U S. 397
(1989).

Qur law affords constitutional protection to personal decisions
relating to marriage, procreation, contraception, famly



rel ati onshi ps, child rearing, and education. Carey v. Popul ation
Services International, 431 U S., at 685. Qur cases recognize
the right of the individual, married or single, to be free from
unwar rant ed governnental intrusion into matters so fundanentally
affecting a person as the decision whether to bear or beget a
child. Eisenstadt v. Baird, supra, at 453 (enphasis in original)
. Qur precedents have respected the private realmof famly life
whi ch the state cannot enter. Prince v. Massachusetts, 321 U.S.
158, 166 (1944). These matters, involving the nost intimte and
personal choices a person nay nmeke in a lifetine, choices centra
to personal dignity and autonomny, are central to the |iberty
protected by the Fourteenth Amendnent. At the heart of liberty
Is the right to define one's own concept of existence, of

meani ng, of the universe, and of the nystery of human life.
Bel i ef s about these matters could not define the attributes of
per sonhood were they fornmed under conpul sion of the State.

/* In reading Giswl d and other rel ated cases on personal
reproductive freedom one is tenpted to ask if abortion is
generis" and the authorities do not otherw se apply. */

sui

These consi derations begin our analysis of the woman's interest
in termnating her pregnancy but cannot end it, for this reason:

t hough the abortion decision may originate within the zone of
conscience and belief, it is nore than a phil osophic exerci se.
Abortion is a unique act. It is an act fraught with consequences
for others: for the woman who nmust |ive with the inplications of
her decision; for the persons who performand assist in the
procedure; for the spouse, famly, and society which nust
confront the know edge that these procedures exist, procedures
sone deem not hing short of an act of violence against innocent
human |ife; and, depending on one's beliefs, for the life or
potential life that is aborted. Though abortion is conduct, it
does not follow that the State is entitled to proscribe it in al

i nstances. That is because the liberty of the woman is at stake
in a sense unique to the human condition and so unique to the

| aw. The nother who carries a child to full termis subject to
anxi eties, to physical constraints, to pain that only she nust
bear. That these sacrifices have fromthe beginning of the human
race been endured by woman with a pride that ennobles her in the
eyes of others and gives to the infant a bond of |ove cannot

al one be grounds for the State to insist she make the sacrifice.
Her suffering is too intimte and personal for the State to

i nsist, without nore, upon its own vision of the woman's rol e,
however dom nant that vision has been in the course of our

hi story and our culture. The destiny of the woman nust be shaped
to a large extent on her own conception of her spiritual

| nperatives and her place in society.

It should be recogni zed, noreover, that in some critical
respects the abortion decision is of the same character as the
deci sion to use contraception, to which Giswld v. Connecticut,
Ei senstadt v. Baird, and Carey v. Popul ati on Services
International, afford constitutional protection. W have no
doubt as to the correctness of those decisions. They support the



reasoning in Roe relating to the wonan's |iberty because they

i nvol ve personal decisions concerning not only the neaning of
procreation but also human responsibility and respect for it. As
Wi t h abortion, reasonable people will have differences of opinion
about these matters. One view is based on such reverence for the
wonder of creation that any pregnancy ought to be wel coned and
carried to full termno matter how difficult it will be to
provide for the child and ensure its well-being. Another is that
the inability to provide for the nurture and care of the infant
is a cruelty to the child and an anguish to the parent. These
are intimate views with infinite variations, and their deep,
personal character underlay our decisions in Giswold,

Ei senstadt, and Carey. The same concerns are present when the
wonman confronts the reality that, perhaps despite her attenpts to
avoid it, she has becone pregnant.

It was this dinmension of personal liberty that Roe sought to
protect, and its hol ding invoked the reasoning and the tradition
of the precedents we have di scussed, granting protection to
substantive liberties of the person. Roe was, of course, an
extensi on of those cases and, as the decision itself indicated,
the separate States could act in sone degree to further their own
legitimate interests in protecting prenatal |life. The extent to
whi ch the |l egislatures of the States might act to outweigh the
i nterests of the woman in choosing to term nate her pregnancy was
a subject of debate both in Roe itself and in decisions follow ng
it.

Wil e we appreciate the weight of the argunents nade on behal f
of the State in the case before us, argunents which in their
ultimate fornul ati on conclude that Roe should be overrul ed, the
reservations any of us may have in reaffirmng the central
hol di ng of Roe are outwei ghed by the explication of individual
| i berty we have given conbined with the force of stare decisis.
We turn now to that doctrine.

oy
A

The obligation to foll ow precedent begins with necessity, and a
contrary necessity marks its outer limt. Wth Cardozo, we
recogni ze that no judicial systemcould do society's work if it
eyed each issue afresh in every case that raised it. See B
Cardozo, The Nature of the Judicial Process 149 (1921). |Indeed,
the very concept of the rule of |aw underlying our own
Constitution requires such continuity over tinme that a respect
for precedent is, by definition, indi spensable. See Powell,
Stare Decisis and Judicial Restraint, 1991 Journal of Suprene
Court History 13, 16. At the other extreme, a different
necessity would make itself felt if a prior judicial ruling
shoul d cone to be seen so clearly as error that its enforcenent
was for that very reason dooned.



Even when the decision to overrule a prior case is not, as in
the rare, latter instance, virtually foreordained, it is conmon
wi sdom that the rule of stare decisis is not an inexorable
conmand, and certainly it is not such in every constitutional
case, see Burnet v. Coronado Ol Gas Co., 285 U S. 393, 405-
411 (1932) (Brandeis, J., dissenting). See also Payne v.
Tennessee, 501 U. S. _ ,  (1991) (slip op., at __ )
(Souter, J., joined by Kennedy, J., concurring); Arizona v.
Runsey, 467 U. S. 203, 212 (1984). Rather, when this Court
reexam nes a prior holding, its judgnment is customarily infornmed
by a series of prudential and pragmatic consi derations designed
to test the consistency of overruling a prior decision with the
i deal of the rule of law, and to gauge the respective costs of
reaffirmng and overruling a prior case. Thus, for exanple, we
may ask whether the rule has proved to be intolerable sinply in
defyi ng practical workability, Swift & Co. v. Wckham 382 U S
111, 116 (1965); whether the rule is subject to a kind of
reliance that would | end a special hardship to the consequences
of overruling and add inequity to the cost of repudiation, e. g.
, United States v. Title Ins. & Trust Co., 265 U S. 472, 486
(1924); whether related principles of |aw have so far devel oped
as to have left the old rule no nore than a remant of abandoned
doctrine, see Patterson v. MlLean Credit Union, 491 U S. 164,
173-174 (1989); or whether facts have so changed or come to be
seen so differently, as to have robbed the old rul e of
significant application or justification, e.g., Burnet, supra, at
412 (Brandeis, J., dissenting).



