/* Part 3 of the Cruzan case; dissenting opinion. */

The majority next argues that where, as here, inportant indivi-
dual rights are at stake, a clear and convincing evi dence stan-
dard has | ong been held to be an appropriate nmeans of enhancing
accuracy, citing decisions concerning what process an individual
i s due before he can be deprived of a Iliberty interest. See
ante, at 18-19. In those cases, however, this Court inposed a
cl ear and convincing standard as a constitutional mnimmon the
basis of its evaluation that one side's interests clearly
out wei ghed the second side's interests and therefore the second
side should bear the risk of error. See Santosky v. Kraner, 455
U S. 745, 753, 766-767 (1982) (requiring a clear and convincing
evi dence standard for term nation of parental rights because the
parent's interest is fundanental but the State has no legitinate
Interest in termnation unless the parent is unfit, and finding
that the State's interest in finding the best honme for the child

does not arise until the parent has been found unfit); Addington

v. Texas, 441 U. S. 418, 426-427 (1979) (requiring clear and con-
vi nci ng evidence in an involuntary conm tnment hearing because the
i nterest of the individual far outweighs that of a State, which
has no legitimate interest in confining individuals who are not
mentally ill and do not pose a danger to thenselves or others)

Nbreover, we have al ways recogni zed that shifting the risk of er-
ror reduces the likelihood of errors in one direction at the cost
of increasing the likelihood of errors in the other. See Adding-

ton, supra, at 423 (contrasting hei ghtened standards of proof to
a preponderance standard in which the two sides " "share the risk
of error in roughly equal fashion'' because society does not
f avor one outcone over the other). 1In the cases cited by the nma-
jority, the inbalance inposed by a heightened evidentiary stan-
dard was not only acceptable but required because the standard
was depl oyed to protect an individual's exercise of a fundanmental

right, as the nmgjority admts, ante, at 18, n. 10. |In contrast,
the M ssouri court inposed a clear and convincing standard as an
obstacle to the exercise of a fundanental right.

The majority clains that the allocation of the risk of error is
justified because it is nore inportant not to termnate |ife-
support for someone who would wish it continued than to honor the
wi shes of soneone who would not. An erroneous decision to ter-
mnate |ife-support is irrevocable, says the majority, while an
erroneous decision not to termnate "results in a maintenance of
the status quo.'' See ante, at 19.

But, fromthe point of view of the patient, an erroneous deci sion
in either direction is irrevocable. An erroneous decision to
termnate artificial nutrition and hydration, to be sure, wll
lead to failure of that |ast remant of physiological life, the
brain stem and result in conplete brain death. An erroneous de-
cision not to termnate |ife-support, however, robs a patient of
the very qualities protected by the right to avoid unwanted nedi -
cal treatnent. H s own degraded existence is perpetuated; his



fam |ly's suffering is protracted; the nenory he | eaves behind be-
comes nore and nore distorted.

Even a later decision to grant himhis wi sh cannot undo the in-
tervening harm But a later decision is unlikely in any event.
""[T] he discovery of new evidence,'' to which the ngjority
refers, ibid., is nore hypothetical than plausible. The ngjority
al so m sconceives the relevance of the possibility of " advance-
ments in medical science,'' ibid., by treating it as a reason to
force sonmeone to continue nedical treatnment against his wll.
The possibility of a nmedical mracle is indeed part of the cal-
culus, but it is a part of the patient's cal cul us. If current
research suggests that some hope for cure or even noderate im
provenment is possible within the |ife-span projected, this is a
factor that should be and woul d be accorded significant weight in
assessing what the patient hinmself would choose.

B

Even nore than its hei ghtened evidentiary standard, the M ssour
court's categorical exclusion of relevant evidence dispenses with
any senbl ence of accurate factfinding. The court adverted to no

evi dence supporting its decision, but held that no clear and con-
vincing, inherently reliable evidence had been presented to show
that Nancy would want to avoid further treatnent. In doing so,
the court failed to consider statenents Nancy had made to famly
menbers and a cl ose friend.

The court also failed to consider testinmony from Nancy's nother
and sister that they were certain that Nancy would want to dis-
continue to artificial nutrition and hydration, even after the
court found that Nancy's famly was |oving and w thout nalignant
notive. See 760 S. W 2d, at 412. The court also failed to

consi der

t he conclusions of the guardian ad |item appointed by the trial
court, that there was clear and convincing evidence that Nancy
woul d want to discontinue nedical treatnent and that this was
in her best interests. 1d., at 444 (H ggins,

J., dissenting fromdenial of rehearing); Brief for Respondent
Guardian Ad Litem 2-3. The court did not specifically define
what ki nd of evidence it would consider clear and convincing, but
its general discussion suggests that only a living will or
equi valently formal directive from the patient when conpetent
woul d nmeet this standard. See 760 S. W 2d, at 424-425.

Too few people execute living wills or equivalently fornal
directives for such an evidentiary rule to ensure adequately that
t he wi shes of inconpetent persons will be honored.

[* That is a true shanme. */

While it mght be a wise social policy to encourage people to
f urni sh such instructions, no general conclusion about a
patient's choice can be drawn fromthe absence of formalities.
The probability of becomng irreversibly vegetative is so | ow
t hat many people may not feel an urgency to marshal formal evi-
dence of their preferences. Sonme nay not wish to dwell on their
own physical deterioration and nortality. Even soneone wth a
resolute determnation to avoid |ife-support under circunstances



such as Nancy's would still need to know that such things as |iv-
ing wills exist and howto execute one. Oten |legal help would
be necessary, especially given the mgjority's apparent wlling-
ness to permt States to insist that a person's w shes are not
truly known unless the particular nmedical treatnment is specified.
See ante, at 21.

As a California appellate court observed: "~ "The | ack of general -
i zed public awareness of the statutory schene and the typically
human characteristics of procrastination and reluctance to con-
tenpl ate the need for such arrangenents however nmekes this a too
which will all too often go unused by those who mght desire
it."" Barber v. Superior Court, 147 Cal. App. 3d 1006, 1015, 194
Cal. Rptr. 484, 489 (1983). When a person tells famly or close
friends that she does not want her |ife sustained artificially,
she is "~ express[ing] her wishes in the only ternms famliar to

her, and . . . as clearly as a lay person should be asked to ex-
press them To require nore is unrealistic, and for all ©practi-
cal purposes, it precludes the rights of patients to forego
|ife-sustaining treatnment."' In re O Connor, 72 N Y. 2d 517

551, 531 N. E. 2d 607, 626 (1988) (Sinobns, J., dissenting).

When M ssouri enacted a living wll statute, it specifically pro-
vided that the absence of a living wll does not warrant a

presunption that a patient wi shes continued nedical treatnent.
See n. 15, supra. Thus, apparently not even M ssouri's own | eg-

i sl ature believes that a person who does not execute a |living
will fails to do so because he wi shes conti nuous nedi cal treat-
ment under all circunstances.

The testinony of close friends and fam |y nenbers, on the other
hand, my often be the best evidence available of what the

patient's choice would be. It is they with whomthe patient nost
likely wll have discussed such questions and they who know t he
patient best. ~“Famly nenbers have a unique know edge of the

patient which is wvital to any decision on his or her behalf.

Newman, Treatnent Refusals for the Critically and Termnally 111
Proposed Rules for the Famly, the Physician, and the State, 3
N. Y. L. S. Human Rights Annual 35, 46 (1985). The M ssour
court's decision to ignore this whole category of testinony is
also at odds with the practices of other States. See, e. g., In

re Peter, 108 N. J. 365, 529 A 2d 419 (1987), Brophy v. New Eng-

| and Sinai Hospital, Inc., 398 WMiss. 417, 497 N E. 2d 626

(1986); In re Severns, 425 A 2d 156 (Del. Ch. 1980).

The M ssouri court's disdain for Nancy's statenents in serious
conversations not |ong before her accident, for the opinions of
Nancy's famly and friends as to her values, beliefs and certain
choice, and even for the opinion of an outside objective
factfinder appointed by the State evinces a disdain for Nancy
Cruzan's own right to choose. The rules by which an inconpetent
person's wi shes are determ ned nust represent every effort to
determ ne those wi shes. The rule that the M ssouri court adopted
and that this Court upholds, however, skews the result away from



a determnation that as accurately as possible reflects the
i ndi vidual's own preferences and beliefs. It is a rule that
transfornms hunman bei ngs into passive subjects of nedical technol -

ogy.

[ Medical care decisions nust be guided by the individua

patient's interests and values. Allow ng persons to determn ne
their own nmedical treatnment is an inportant way in which so-
ciety respects persons as individuals. Mreover, the respect
due to persons as individuals does not dimnish sinply because
t hey have becone incapable of participating in treatnent deci-
sions. . . . [I]Jt is still possible for others to make a deci -
sion that reflects [the patient's] interests nore closely than
woul d a purely technol ogi cal decision to do whatever is possi-
ble. Lacking the ability to decide, [a patient] has a right to
a decision that takes his interests into account.'' In re Dra-

bick, 200 Cal. App. 3d 185, 208; 245 Cal. Rptr. 840, 854-855

(1988) .

C

| do not suggest that States nust sit by helplessly if the
choices of inconpetent patients are in danger of being ignored.
See ante, at 17. Even if the Court had ruled that Mssouri's
rule of decision is wunconstitutional, as | believe it should
have, States would nevertheless remain free to fashi on procedural
protections to safeguard the interests of inconpetents under
t hese circunstances. The Constitution provides nmerely a frane-
wor k here: protections nust be genuinely ained at ensuring deci-
sions commensurate with the will of the patient, and nust be re-
liable as instruments to that end. O the many States which have

i nstituted such protections, Mssouri is virtually the only one
to have fashioned a rule that | essens the |likelihood of accurate
det er mi nati ons. In contrast, nothing in t he Constitution
prevents States fromreviewing the advisability of a fam |y deci -
sion, by requiring a court proceeding or by appointing an inpar-
tial guardian ad litem

There are various approaches to determining an inconpetent
patient's treatnment choice in use by the several States today and
t here may be advantages and di sadvantages to each and other ap-
proaches not yet envisioned. The choice, in largest part, is and
should be left to the States, so long as each State 1is seeking,
in a reliable manner, to discover what the patient woul d want.
But with such nonentous interests in the balance, States nust
avoid procedures that will prejudice the decision. ~"To err ei-
ther way--to keep a person alive under circunstances under which
he woul d rat her have been allowed to die, or to allow that person
to die when he woul d have chosen to cling to life--wuld be dee-

ply wunfortunate.'' In re Conroy, 98 N. J., at 343, 486 A 2d, at
1220.

D

Finally, | cannot agree with the nmajority that where it 1is not

possible to determne what choice an inconpetent patient would
make, a State's role as parens patriae permts the State automat-

ically to make that choice itself. See ante, at 22 (explaining



that the Due Process Cl ause does not require a State to confide
the decision to ~"~anyone but the patient herself''). Under fair
rul es of evidence, it is inprobable that a court could not deter-
m ne what the patient's choice would be. Under the rule of deci-
si on adopted by M ssouri and upheld today by this Court, such oc-
casions mght be nunerous. But in neither case does it follow
that it is constitutionally acceptable for the State invariably
to assume the role of deciding for the patient. A State's |egi-
timate interest in safeguarding a patient's choice cannot be
furthered by sinply appropriating it.

The majority justifies its position by arguing that, while close
famly menbers may have a strong feeling about the question,
"“there is no automati c assurance that the view of close famly
menbers will necessarily be the sane as the patient's woul d have
been had she been confronted with the prospect of her situation
whil e conmpetent.'" Ibid. | cannot quarrel with this observation.
But it leads only to another question: Is there any reason to
suppose that a State is nore likely to make the choice that the
patient woul d have nmade t han soneone who knew the patient inti-
mately? To ask this is to answer it. As the New Jersey Suprene
Court observed: "~ "Fam |y nmenbers are best qualified to nake sub-
stituted judgnments for inconpetent patients not only because of
their peculiar grasp of the patient's approach to life, but also
because of their special bonds wth himor her. . . . It is
bol of a cause.'' In re Jobes, 108 N. J. 394, 416, 529 A 2d 434,
445 (1987). The State, in contrast, is a stranger to the pa-
tient.

A State's inability to discern an inconpetent patient's choice
still need not nmean that a State is rendered powerless to protect
that choice. But | would find that the Due Process C ause prohi-

bits a State fromdoing nore than that. A State may ensure that
t he person who nakes the decision on the patient's behalf is the
one whom the patient hinself would have selected to make that
choice for him And a State may exclude from consi deration any-
one having inproper notives. But a State generally nust either
repose the choice with the person whomthe patient hinself would

nost |ikely have chosen as proxy or |eave the decision to the
patient's famly.
IV

As many as 10,000 patients are being maintained in persistent
vegetative states in the United States, and the nunber is expect-
ed to increase significantly in the near future. See Cranford,
supra n. 2, at 27, 31. Medical technol ogy, devel oped over the
past 20 or so years, is often capable of resuscitating people
after they have stopped breathing or their hearts have stopped

beati ng. Sone of those people are brought fully back to life.
Two decades ago, those who were not and could not swall ow and
di gest food, died. Intravenous solutions could not provide suf-

ficient calories to maintain people for nore than a short tine.
Today, various forns of artificial feeding have been devel oped
that are able to keep people netabolically alive for years, even
decades. See Spencer & Pal m sano, Specialized Nutritional Sup-
port of Patients--A Hospital's Legal Duty?, 11 Quality Rev. Bull.



160, 160-161 (1985). In addition, in this century, chronic or
degenerative ailnments have replaced conmuni cabl e di seases as the
primary causes of death. See R Weir, Abating Treatnent wth

Critically 1lIl Patients 12-13 (1989); President's Conm ssion
15-16. The 80% of Anericans who die in hospitals are " "likely to
neet their end . . . "in a sedated or conatose state; betubed

nasal ly, abdominally and intravenously; and far nore |i ke mani pu-
| at ed objects than |Iike noral subjects.'

Afifth of all adults surviving to age 80 will suffer a progres-
sive dementing disorder prior to death. See Cohen & Eisdorfer,
Denenting Disorders, in The Practice of Geriatrics 194 (E Cal-
kins, P. Davis, & A, Ford eds. 1986).

""[L]aw, equity and justice nmust not thenselves quail and be
hel pl ess in the face of nodern technol ogi cal marvel s presenting
guestions hitherto unthought of."" Inre Quinlan, 70 N. J. 10,

44, 355 A 2d 647, 665, cert. denied, 429 U S. 922 (1976)

The new nedi cal technology can reclaim those who would have
been irretrievably |lost a few decades ago and restore themto
active lives. For Nancy Cruzan, it failed, and for others with
wasting incurable disease it my be dooned to failure. 1In
t hese unfortunate situations, the bodies and preferences and
menories of the victins do not escheat to the State; nor does
our Constitution permt the State or any other government to
commandeer them No singularity of feeling exists upon which
such a governnment mght confidently rely as parens patriae.

The President's Conmmi ssion, after years of research, concl uded:

""In few areas of health care are people's evaluations of
their experiences so varied and uniquely personal as in their
assessnments of the nature and val ue of the processes associ ated
wi th dying. For some, every nonent of life is of inestimable
val ue; for others, life without some desired |evel of nental or
physi cal ability is worthless or burdensone. A noderate degree
of suffering may be an inportant nmeans of personal growh and
religious experience to one person, but only frightening or
despicable to another.'' President's Comm ssion 276.

Yet M ssouri and this Court have displaced Nancy's own assess-
ment of the processes associated with dying. They have discarded
evi dence of her will, ignored her values, and deprived her of the
right to a decision as closely approximating her own choi ce as
humanl y possi ble. They have done so di singenuously in her nane,
and openly in Mssouri's owmn. That Mssouri and this Court may
truly be notivated only by concern for inconpetent patients makes

no natter. As one of our nost promnent jurists warned us de-
cades ago: ~ Experience should teach us to be nbost on our guard
to protect |iberty when the governnent's purposes are benefi -
cent. . . . The greatest dangers to liberty lurk in insidious

encroachnment by nmen of zeal, well neaning but w thout understand-
ing.'"'" Onstead v. United States, 277 U S. 438, 479 (1928)

(Brandeis, J., dissenting).

| respectfully dissent.



JUSTI CE STEVENS, dissenting.

Qur Constitution is born of the proposition that all legitinate
governnments nust secure the equal right of every personto
""Life, Liberty, and the pursuit of Happiness.'

In the ordinary case we quite naturally assune that these three
ends are conpatible, nmutually enhancing, and perhaps even coin-
ci dent.

The Court woul d make an exception here. It permts the State's
abstract, undifferentiated interest in the preservation of life
to overwhel mthe best interests of Nancy Beth Cruzan, interests

whi ch woul d, according to an undi sputed finding, be served by al-
| owi ng her guardians to exercise her constitutional right to dis-
continue nedical treatnent. Ironically, the Court reaches this
concl usi on despite endorsing three significant propositions which
should save it from any such dilenm. First, a conpetent
i ndividual's decision to refuse |I|ife-sustaining nedical pro-
cedures is an aspect of liberty protected by the Due Process
Cl ause of the Fourteenth Anendnent. See ante, at 14-15. Second,
upon a proper evidentiary show ng, a qualified guardian nmay nake
t hat decision on behalf of an inconpetent ward. See, e. g.

énte, at 20. Third, in answering the inmportant question present-
ed by this tragic case, it is wse not to attenpt by any gen-
eral statenent, to cover every possible phase of the subject.

See ante, at 13 (citation omtted). Together, these considera-
tions suggest that Nancy Cruzan's liberty to be free from nedi cal
treat ment nust be understood in light of +the facts and cir-
cunst ances particular to her.

| would so hold: in ny view, the Constitution requires the State
to care for Nancy Cruzan's life in a way that gives appropriate
respect to her own best interests.

I

This case is the first in which we consider whether, and how,
the Constitution protects the liberty of seriously ill patients
to be free fromlife-sustaining nmedical treatnment. So put, the
question is both general and profound. W need not, however,
resolve the question in the abstract. Qur responsibility as
j udges both enables and conpels us to treat the problemas it is
I1lum nated by the facts of the controversy before us.

The nost inportant of those facts are these: "~ “clear and con-
vincing evidence'' established that Nancy Cruzan is " oblivious
to her environnment except for reflexive responses to sound and
perhaps to painful stimuli''; that "~ ~she has no cognitive or re-
flexive ability to swallow food or water''; that "~ she will never
recover'' these abilities; and that her " "cerebral cortical atro-
phy is irreversible, permanent, progressive and ongoing.'' App.

to Pet. for Cert. A94-A95. Recovery and consci ousness are inpos-
si bl e; the highest cognitive brain function that can be hoped for
is agrimace in “recognition of ordinarily painful stimuli'" or
an ~ ~apparent response to sound.'' Id., at A95.



After thus evaluating Nancy Cruzan's nedical condition, the tri-
al judge next exam ned how the interests of third parties would
be affected if Nancy's parents were allowed to withdraw the gas-
trostonmy tube that had been inplanted in their daughter. His
findings make it clear that the parents' request had no economc
notivation, and that granting their request would neither
adversel y
affect any innocent third parties nor breach the ethical
st andar ds
of the nedical profession.

He then considered, and rejected, a religious objection to his
and expl ai ned why he concluded that the ward's constitutional
“‘right to |liberty'' outweighed the general public policy on
whi ch the State relied:

""There is a fundanental natural right expressed in our Con-
stitution as the "right to liberty," which permts an individu-
al to refuse or direct the withholding or wthdrawal of artifi-
cial death prolonging procedures when the person has no nore
cognitive brain function than our Ward and all the physicians
agree there is no hope of further recovery while the deteriora-
tion of the brain continues with further overall worsening phy-
sical contractures. To the extent that the statute or public
policy prohibits w thholding or withdrawal of nutrition and hy-
dration or euthanasia or nmercy killing, if such be the defini-
tion, under all circunstances, arbitrarily and with no excep-
tions, it is in violation of our ward's constitutional rights
by depriving her of |iberty w thout due process of law. To de-
cide otherwise that nedical treatment once undertaken nust be
continued irrespective of its lack of success or benefit to the
patient in effect gives one's body to nedical science wthout
t heir consent.

" " The Co-guardians are required only to exercise their |[|egal
authority to act 1in the best interests of their Ward as they
di scharge their duty and are free to act or not with this au-
thority as they may determne.'' 1d., at A98-A99 (footnotes om

itted).

|1

Because he believed he had a duty to do so, the independent
guardian ad litem appealed the trial court's order to the M s-
souri Suprene Court. In that appeal, however, the guardian ad-
vised the court that he did not disagree with the trial court's
decision. Specifically, he endorsed the critical finding that
"It was in Nancy Cruzan's best interests to have the tube feed-
i ng discontinued. "’

That i nportant conclusion thus was not disputed by the [liti-
gant s. One might reasonably suppose that it would be disposi-
tive: if Nancy Cruzan has no interest in continued treatnent, and

if she has a liberty interest in being free fromunwanted treat-
ment, and if the cessation of treatnent woul d have no adverse im
pact on third parties, and if no reason exists to doubt the good
faith of Nancy's parents, then what possible basis could the
State have for insisting upon continued nmedical treatnment? Yet,
i nstead of questioning or endorsing the trial court's concl usions
about Nancy Cruzan's interests, the State Suprene Court largely



i gnored them

The opinion of that court referred to four different state in
terests that have been identified in other sonewhat simla
cases, but acknow edged that only the State's general interest i
““the preservation of life'' was inplicated by this case.

r
n
It defined that interest as foll ows:

""The state's interest in life enbraces two separate concerns:
an interest in the prolongation of the life of the individual
patient and an interest in the sanctity of life itself.'" Cru-

zan v. Harnon, 760 S. W 2d 408, 419 (1988).

Al t hough the court did not characterize this interest as abso-

lute, it repeatedly indicated that it outweighs any countervail -
ing interest that is based on the "~ "quality of life'' of any in-
di vi dual patient.
In the view of the state-court majority, that general interest is
strong enough to foreclose any decision to refuse treatnent for
an i nconpetent person unless that person had previously evi-
denced, in a clear and convincing terns, such a decision for her-
self. The best interests of the inconpetent individual who had
never confronted the issue--or perhaps had been inconpetent since
birth--are entirely irrelevant and unprotected under the reason-
ing of the State Suprene Court's four-judge najority.

The three dissenting judges found Nancy Cruzan's interests com

pel |'i ng. They agreed with the trial court's evaluation of state
policy. In his persuasive dissent, Judge Bl ackmar expl ai ned that
deci sions about the care of chronically ill patients were tradi-

tionally private:

"My disagreenment with the principal opinion |lies fundanental -
ly in its enphasis on the interest of and the role of the
state, represented by the Attorney General. Deci si ons about
prolongation of |ife are of recent origin. For nost of the
world's history, and presently in nost parts of the world, such
deci sions woul d never arise because the technol ogy woul d not be
avai |l abl e. Decisions about nedical treatnent have customarily
been nade by the patient, or by those closest to the patient if
the patient, because of youth or infirmty, is unable to nake
the decisions. This is nothing new in substituted decisionmak-
ing. The state is seldomcalled upon to be the decisionmaker.

"I would not accept the assunption, inherent in the principal
opinion, that, wth our advanced technology, the state nust
necessarily becone involved in a decision about using extraor-
dinary nmeasures to prolong life. Decisions of this kind are
made daily by the patient or relatives, on the basis of nedical
advice and their conclusion as to what is best. Very few cases
reach court, and | doubt whether this case would be before us
but for the fact that Nancy lies in a state hospital. | do not
pl ace primary enphasis on the patient's expressions, except
possibly in the very unusual case, of which I find no exanple
in the books, in which the patient expresses a view that al

available life supports should be nade use of. Those cl osest
to the patient are best positioned to make judgnments about the
patient's best interest.'' Id., at 428.



Judge Bl ackmar then argued that M ssouri's policy inposed upon
dying individuals and their famlies a controversial and objec-
tionable view of |ife's neaning:

"1t is unrealistic to say that the preservation of life is an
absolute, wthout regard to the quality of life. | make this
statenent only in the context of a case in which the trial
judge has found that there is no chance for anelioration of
Nancy's condition. The principal opinion accepts this conclu-
si on. It is appropriate to consider the quality of life in
maki ng deci sions about the extraordinary nmedical treatnent.
Those who have nade deci si ons about such matters w thout resort
to the courts certainly consider the quality of life, and bal-
ance this against the unpleasant consequences to the patient.
There is evidence that Nancy may react to pain stinmuli. [|f she
has any awareness of her surroundings, her life nust be a |liv-
ing hell. She is unable to express herself or to do anything
at all to alter her situation. Her parents, who are her
cl osest relatives, are best able to feel for her and to decide
what is best for her. The state should not substitute its de-
cisions for theirs. Nor am | inpressed with the crypto-
phi | osophers cited in the principal opinion, who declai mabout
the sanctity of any life without regard to its quality. They
dwell in ivory towers.'' Id., at 429.

Finally, Judge Bl ackmar concluded that the M ssouri policy was
illegitimate because it treats |life as a theoretical abstraction,
severed from and indeed opposed to, the person of Nancy Cruzan.

" The Cruzan fam |y appropriately canme before the court seek-
ing relief. The circuit judge properly found the facts and ap-
plied the law. His factual findings are supported by the
record and his |egal conclusions by overwhel m ng wei ght of au-
thority. The principal opinion attenpts to establish abso-
| utes, but does so at the expense of human factors. |In so do-
ing it unnecessarily subjects Nancy and those close to her to
continuous torture which no famly should be forced to en-
dure.'' Id., at 429-430.

Al t hough Judge Bl ackmar did not franme his argunent as such, it
propounds a sound constitutional objection to the M ssour
majority's reasoning: Mssouri's regulation is an unreasonable
intrusion wupon traditionally private matters enconpassed within
the liberty protected by the Due Process C ause.

The portion of this Court's opinion that considers the nerits of
this case is simlarly unsatisfactory. [It, too, fails to respect
the best interests of the patient.

It, too, relies on what is tantanount to a waiver rationale: the
dying patient's best interests are put to one side and the entire
inquiry is focused on her prior expressions of intent.

11

It is perhaps predictable that courts m ght undervalue the |i-
berty at stake here. Because death is so profoundly personal,
public reflection upon it is unusual. As this sad case shows,
however, such reflection nust become nore common if we are to
deal responsibly with the nodern circunstances of death. Medi cal



advances have altered the physiological conditions of death in
ways that may be al arm ng: highly invasive treatnment nay perpetu-
ate human existence through a nerger of body and nachi ne that
sone m ght reasonably regard as an insult to life rather than as
its continuation. But those sanme advances, and the reorgani za-
tion of medical care acconpanying the new sci ence and technol ogy,
have also transforned the political and social conditions of
death: people are less likely to die at hone, and nore likely to
die in relatively public places, such as hospitals or nursing
hones.

Utinmate questions that m ght once have been dealt with in in-
timacy by a famly and its physician have now becone the concern
of institutions. Wen the institution is a state hospital, as
it isin this case, the governnment itself becones involved.

Dyi ng nonethel ess remains a part of "~ "the |life which character-
istically has its place in the hone,'" Poe v. Ul mn, 367 U S.

497, 551 (1961) (Harlan, J., dissenting). The "~ “integrity of
that life 1is something so fundanental that it has been found to
draw to its protection the principles of nore than one explicitly
granted Constitutional right,'" id., at 551-552, and our deci -

sions have demarcated a " “"private realmof famly life which the
state cannot enter.'' Prince v. Mssachusetts, 321 U S. 158,
166- 167 (1944). The physical boundaries of the honme, of course,
remain crucial guarantors of the life withinit. See, e. g.

bayton v. New York, 445 U. S. 573, 589 (1980); Stanley v. GCeor-

gia, 394 U S. 557, 565 (1969). Nevertheless, this Court has
| ong recogni zed that the liberty to nmake the decisions and
choices constitutive of private life is so fundanmental to our
““concept of ordered liberty,'" Palko v. Connecticut, 302 U S
319, 325 (1937), that those choices nust occasionally be afforded
nore direct protection. See, e. g., Myer v. Nebraska, 262 U S.

Wade, 410 U. S. 113 (1973); Thornburgh v. Anerican College of

Obstetricians and Gynecologists, 476 U S. 747, 772-782 (1986)

(STEVENS, J., concurring).

Respect for these choices has guided our recognition of rights
pertaining to bodily integrity. The constitutional decisions
I dentifying those rights, |like the common-law tradition upon
whi ch they built, but rather its conpletion. Qur ethical
tradition
has | ong regarded an appreciation of nortality as essential to
understanding life's significance. It may, in fact, be inpossible
to live for anything w thout being prepared to die for sonething.
Certainly there was no disdain for |ife in Nathan Hal e' s nost
f anous
declaration or in Patrick Henry's; their words instead bespeak
a
passion for life that forever preserves their owmn lives in the



menories of their countrynen
From such " " honored dead we take increased devotion to that cause
for which they gave the last full neasure of devotion.'

These considerations cast into stark relief the injustice, and
unconstitutionality, of Mssouri's treatnent of Nancy Beth Cru-
zan. Nancy Cruzan's death, when it conmes, cannot be an historic
act of heroism it wll inevitably be the consequence of her

tragi c accident. But Nancy Cruzan's interest in I|ife, no |ess
than that of any other person, includes an interest in how she
wi | | be thought of after her death by those whose opinions mat-
tered to her. There can be no doubt that her |ife nmade her dear
to her famly, and to others. How she dies will affect how that
life is renmenbered. The trial court's order authorizing Nancy's
parents to cease their daughter's treatnment would have permtted
the famly that cares for Nancy to bring to a close her tragedy
and her death. M ssouri's objection to that order subordinates
Nancy's body, her famly, and the lasting significance of her
life to the State's own interests. The decision we reviewthere-
by interferes with constitutional interests of the highest order.

To be constitutionally permssible, Mssouri's intrusion upon
these fundanmental liberties nust, at a mninmum bear a reasonable
relationship to a legitinate state end. See, e. g., Myer v. Ne-
braska, 262 U. S., at 400; Doe v. Bolton, 410 U S. 179, 194-

195,

199 (1973). M ssouri asserts that its policy is related to a
state interest in the protection of life. 1In ny view, however,
it is an effort to define life, rather than to protect it, that
is the heart of Mssouri's policy. Mssouri insists, wthout re-
gard to Nancy Cruzan's own interests, upon equating her life with
the biological persistence of her bodily functions. Nancy Cru-
zan, it must be renenbered, is not now sinply inconpetent. She
is in a persistent vegetative state, and has been so for seven
years. The trial court found, and no party contested, that Nancy
has no possibility of recovery and no consci ousness.

It seems to ne that the Court errs insofar as it characterizes
this case as involving ~"judgnments about the "quality' of life
that a particular individual my enjoy,'' ante, at 17. Nancy

Cruzan is obviously "“alive'' in a physiological sense. But for
patients |ike Nancy Cruzan, who have no consciousness and no
chance of recovery, there is a serious question as to whether the
nmere persistence of their bodies is "life'' as that word is com
nonly understood, or as it is used in both the Constitution and
t he Decl aration of | ndependence.

The State's unflagging determ nation to perpetuate Nancy Cruzan's
physi cal existence is conprehensible only as an effort to define
life' s nmeaning, not as an attenpt to preserve its sanctity.

This much should be clear fromthe oddity of Mssouri's defini-
tion alone. Life, wparticularly human I|ife, 1is not commonly
t hought of as a nmerely physiol ogical condition or function.

Its sanctity is often thought to derive fromthe inpossibility of
any such reduction. When people speak of |ife, they often nean
to describe the experiences that conprise a person's history, as



when it is said that sonebody " "led a good life."'

They may al so nean to refer to the practical manifestation of the
human spirit, a nmeaning captured by the fam |iar observation that
sonebody " "added life'' to an assenbly. |If there is a shared
t hread anong the various opinions on this subject, it may be that
life is an activity which is at once the matrix for and an in-
tegration of a person's interests. |In any event, absent sone
t heol ogi cal abstraction, the idea of |Ilife is not conceived
separately fromthe idea of a living person. Yet, it is by pre-
cisely such a separation that M ssouri asserts an interest in
Nancy Cruzan's |life in opposition to Nancy Cruzan's own in-
terests. The resulting definition is uncommon i ndeed.

The | aws puni shing hom ci de, upon which the Court relies, ante,
at 16, do not support a contrary inference. bviously, such | aws
protect both the l[ife and interests of those who would otherw se
be victins. Even |aws against suicide presuppose that those in-
clined to take their own |lives have sonme interest in living, and,
i ndeed, that the depressed people whose |ives are preserved nmay
| ater be thankful for the State's intervention. Likew se, deci-
sions that address the ""quality of life'' of inconpetent, but
consci ous, patients rest upon the recognition that these patients
have some interest in continuing their lives, even if that in-
terest pales in sone eyes when neasured against interests in dig-
nity or confort. Not so here. Contrary to the Court's sugges-
tion, Mssouri's protection of life in a formabstracted fromthe
living is not commnplace; it is aberrant.

Nor does M ssouri's treatnment of Nancy Cruzan find precedent in
the wvarious state |aw cases surveyed by the majority. Despite
the Court's assertion that state courts have denonstrated ~  both
simlarity and diversity in their approach'' to the issue before
us, none of the decisions surveyed by the Court interposed an ab-
solute bar to the termnation of treatnent for a patient in a
persistent vegetative state. For example, In re Wstchester

Cbunty Medi cal Center on behal f of O Connor, 72 N. Y. 2d 517, 531
N. E. 2d 607 (1988), pertalned to an inconpetent patient who
““was not in a coma or vegetative state. She was conscious, and
capabl e of responding to sinple questions or requests sonetines
by squeezing the questioner's hand and sonetines verbally.

Id., at 524-525, 531 N. E. 2d, at 609-610. Li kewise, In re

Storar, 52 N. Y. 2d 363, 420 N. E. 2d 64 (1981), involved a cons-

ci ous patient who was inconpetent because " profoundly retarded
wWith a nental age of about 18 nonths.'' 1d., at 373, 420 N. E

2d, at 68. Wien it decided In re Conroy, 98 N. J. 321, 486 A

2d 1209 (1985), the New Jersey Suprenme Court noted that ~ M.
Conroy was not brain dead, comatose, or in a chronic vegetative



state,"" 98 N J., at 337, 486 A 2d, at 1217, and then dis-
tinguished In re Quinlan, 70 N. J. 10, 355 A 2d 647 (1976), on
the ground that Karen Quinlan had been in a " persistent vegeta-
tive or comatose state.'' 98 N. J., at 358-359, 486 A 2d, at
1228. By contrast, an unbroken stream of cases has authorized
procedures for the cessation of treatnment of patients in per-
si stent vegetative states.

Consi dered agai nst the background of other cases involving pa-
tients in persistent vegetative states, instead of against the
br oader--and i napt--category of cases involving chronically il

i nconpetent patients, Mssouri's decision is anonol ous.

In short, there is no reasonable ground for believing that Nancy
Bet h Cruzan has any personal interest in the perpetuation of what

the State has decided is her life. As | have already suggested,
it woul d be possible to hypothesize such an interest on the basis
of theol ogi cal or philosophical conjecture. But even to posit
such a basis for the State's action is to conderm it. It is not
Wi t hin the province of secular government to circunscribe the |i-
berties of the people by regul ati ons designed wholly for the pur-
pose of establishing a sectarian definition of life. See Wbster

v. Reproductive Services, 492 U S ----, ---- - ---- (1989)

(STEVENS, J., dissenting).

My di sagreenent with the Court is thus unrelated to its endorse-
ment of the clear and convincing standard of proof for cases of
this kind. Indeed, | agree that the controlling facts nust be
established wth wunmstakable <clarity. The critical question,
however, is not how to prove the controlling facts but rather
what proven facts should be controlling. In ny view, the consti-
tutional answer is clear: the best interests of the individual,
especially when buttressed by the interests of all related third
parties, nust prevail over any general state policy that sinply
| gnores those interests.

| ndeed, the only apparent secular basis for the State's interest

in life is the policy's persuasive inpact upon people other than
Nancy and her famly. Yet, " [a]lthough the State may properly
perform a teaching function,'' and although that teaching may

foster respect for the sanctity of life, the State may not pursue
its project by infringing constitutionally protected interests
for ~“synmbolic effect.'' Carey v. Population Services Interna-

tional, 431 U S. 678, 715 (1977) (STEVENS, J., concurring in

part and concurring in judgnent). The failure of M ssouri's pol-
lcy to heed the interests of a dying individual with respect to

matters so private is anple evidence of the policy's illegitinma-
cy.

Only because M ssouri has arrogated to itself the power to de-
fine life, and only because the Court permts this usurpation,

are Nancy Cruzan's life and liberty put into disquieting con-
flict. If Nancy Cruzan's |ife were defined by reference to her



own interests, so that her life expired when her biological ex-
| stence ceased serving any of her own interests, then her consti-
tutionally protected interest in freedomfromunwanted treatnent
woul d not cone into conflict with her constitutionally protected
interest in life. Conversely, if there were any evidence that
Nancy Cruzan herself defined |life to enconpass every form of bio-
| ogi cal persistence by a human being, so that the continuation of
treatment would serve Nancy's own |iberty, then once again there
woul d be no conflict between |ife and liberty. The opposition of

life and Iliberty in this case are thus not the result of Nancy
Cruzan's tragic accident, but are instead the artificial conse-
quence of Mssouri's effort, and this Court's willingness, to

abstract Nancy Cruzan's |ife from Nancy Cruzan's person.

IV
Both this Court's majority and the state court's nmajority ex-
press great deference to the policy choice made by the state | eg-
I sl ature.

There is, however, nothing " hypothetical'' about Nancy Cruzan's

constitutionally protected interest in freedom from unwanted
treatnment, and the difficulties involved in ascertaining what her
interests are do not in any way justify the State's decision to
oppose her interests with its own. As this case cones to us, the
cruci al question--and the question addressed by the Court--is not
what Nancy Cruzan's interests are, but whether the State nust
give effect to them There is certainly nothing novel about the
practice of permtting a next friend to assert constitutional
rights on behalf of an inconpetent patient who is unable to do
so. See, e. g., Youngberg v. Roneo, 457 U. S. 307, 310 (1982)

Whitnore v. Arkansas, 495 U S. ---- |, ---- (1990) (slip op. at
11-13). Thus, if Nancy Cruzan's incapacity to " exercise' ' her
rights is to alter the balance between her interests and the
State's, there nust be sone further explanation of how it does
SO. The Court offers two possibilities, neither of them sati s-
factory.

The first possibility is that the State's policy favoring life
is by its nature less intrusive upon the patient's interest than

any alternative. The Court suggests that Mssouri's policy
““results in a nmaintenance of the status quo,'' and is subject to
reversal, while a decision to termnate treatnment ~is not sus-

ceptible of correction'' because death is irreversible. Ante, at
19. Yet, this explanation begs the question, for it assunes ei-
ther that the State's policy is consistent with Nancy Cruzan's
own interests, or that no damage is done by ignoring her in-
t erests. The first assunption is without basis in the record of
this case, and would obviate any need for the State to rely, as
it does, upon its own interests rather than upon the patient's.
The second assunption is unconscionable. Insofar as Nancy Cruzan
has an interest in being renmenbered for how she |ived rather than
how she di ed, the danage done to those nenories by the prol onga-

tion of her death is irreversible. Insofar as Nancy Cruzan has
an interest in the cessation of any pain, the continuation of her
pain is irreversible. Insofar as Nancy Cruzan has an interest in

a closure to her life consistent with her own beliefs rather than



those of the Mssouri legislature, the State's inposition of its
contrary viewis irreversible. To deny the inportance of these
consequences is in effect to deny that Nancy Cruzan has interests
at all, and thereby to deny her personhood in the name of
preserving the sanctity of her life.

The second possibility is that the State nust be allowed to de-
fine the interests of inconpetent patients with respect to life-
sustaining treatnment because there is no procedure capable of
determ ning what those interests are in any particular case. The
Court points out various possible "~ “abuses'' and inaccuracies
that may affect procedures authorizing the term nation of treat-
ment. See ante, at 17. The Court correctly notes that in sone

cases there nay be a conflict between the interests of an incom

petent patient and the interests of nmenbers of her famly. A
State's procedures nust guard against the risk that the sur-
vivors' interests are not m staken for the patient's. Yet, the

appoi ntment of the neutral guardian ad litem coupled with the
searching inquiry conducted by the trial judge and the inposition
of the <clear and convincing standard of proof, all effectively
avoided that risk in this case. Wy such procedural safeguards
should not be adequate to avoid a simlar risk in other cases is
a question the Court sinply ignores.

| ndeed, to argue that the nere possibility of error in any case

suffices to allowthe State's interests to override the particu-
| ar interests of inconpetent individuals in every case, or to ar-
gue that the interests of such individuals are unknowabl e and
therefore may be subordinated to the State's concerns, is once
again to deny Nancy Cruzan's personhood. The neani ng of respect
for her personhood, and for that of others who are gravely il
and incapacitated, 1is, admttedly, not easily defined: choices
about |ife and death are profound ones, not susceptible of reso-
lution by recourse to nedical or legal rules. It nmay be that the
best we can do is to ensure that these choices are made by those
who will care enough about the patient to investigate her in-
terests with particularity and caution. The Court seenms to
recogni ze as mnuch when it cautions against formul ati ng any gen-
eral or inflexible rule to govern all the cases that mght arise
in this area of the law. Ante, at 13. The Court's deference to
the legislature is, however, itself an inflexible rule, one that
the Court is wlling to apply in this case even though the
Court's principal grounds for deferring to Mssouri's |legislature
are hypothetical circunstances not relevant to Nancy Cruzan's in-
terests.

On either explanation, then, the Court's deference seens ulti-
mately to derive fromthe prem se that chronically inconpetent

persons have no constitutionally cognizable interests at all, and
so are not persons wthin the neaning of the Constitution.
Def erence of this sort is patently unconstitutional. It is also

dangerous in ways that nmay not be imredi ately apparent. Today
the State of M ssouri has announced its intent to spend several
hundred thousand dollars in preserving the life of Nancy Beth
Cruzan in order to vindicate its general policy favoring the
preservation of human life. Tonmorrow, another State equally



eager to chanpion an interest in the “quality of life'" mght
favor a policy designed to ensure quick and confortabl e deaths by
denying treatnent to categories of marginally hopel ess cases. |If
the State in fact has an interest in defining life, and if the
State's policy with respect to the termnation of life-
sust ai ni ng

treatment conmands deference fromthe judiciary, it is unclear
how any resulting conflict between the best interests of the in-
di vidual and the general policy of the State would be resol ved.

| believe the Constitution requires that the individual's vital
interest in liberty should prevail over the general policy in
that case, just as in this.

That a contrary result is readily inaginable under t he
majority's theory makes manifest that this Court cannot defer to
any State policy that drives a theoretical wedge between a
person's |life, on the one hand, and that person's liberty or hap-
pi ness, on the other.

The consequence of such a theory is to deny the personhood of
those whose lives are defined by the State's interests rather
than their own. This consequence may be acceptable in theol ogy
or in speculative philosophy, see Meyer, 262 U S., at 401-

402,

but it is radically inconsistent with the foundation of all |egi-
timate governnent. Qur Constitution presupposes a respect for
t he personhood of every individual, and nowhere is strict adher-
ence to that principle nore essential than in the Judicial
Branch. See, e. g., Thornburgh v. Anmerican College of Cbstetri-

curring).

V

In this case, as is no doubt true in nmany others, the predica-
ment confronted by the healthy nenbers of the Cruzan famly nere-
| y adds enphasis to the best interests finding made by the trial
| udge. Each of us has an interest in the kind of nenories that
Wi || survive after death. To that end, individual decisions are
often notivated by their inpact on others. A nenber of the kind
of famly identified in the trial court's findings in this case
would likely have not only a normal interest in mnimzing the
burden that her own illness inposes on others, but also an in-
terest in having their nenories of her filled predomnantly with
t hought s about her past vitality rather than her current condi-
tion. The meaning and conpletion of her life should be con-
troll ed by persons who have her best interests at heart--not by a
state | egislature concerned only with the " "preservation of human
life."'

The Cruzan fam ly's continuing concern provides a concrete rem
inder that Nancy Cruzan's interests did not disappear with her
vitality or her consciousness. However comrendable my be the
State's interest in human life, it cannot pursue that interest by
appropriating Nancy Cruzan's |life as a synbol for its own pur-
poses. Lives do not exist in abstraction from persons, and to
pretend otherwise is not to honor but to desecrate the State's
responsiblity for protecting life. A State that seeks to denon-
strate its conmtnment to life may do so by aiding those who are



actively struggling for life and health. In this endeavor, un-
fortunately, no State can |ack for opportunities: there can be no
need to make an exanple of tragic cases |ike that of Nancy Cru-
zan.

| respectfully dissent.



