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Chi ef Justice Rehnquist delivered the opinion of the
Court.

Petitioner Walter L. Nixon, Jr., asks this court to decide

whet her Senate Rule XI, which allows a commttee of Senators to
hear evi dence agai nst an individual who has been inpeached and to
report that evidence to the full Senate, violates the |Inpeachnent
Trial Clause, Art. I, 3, cl. 6. That C ause provides that the -
Senat e shall have the sole Power to try all Inpeachnments.- But
before we reach the nerits of such a claim we nust decide
whether it is -justiciable,- that is, whether it is a claimthat
may be resolved by the courts. W conclude that it is not.

Ni xon, a former Chief Judge of the United States District Court
for the Southern District of M ssissippi, was convicted by a jury
of two counts of making fal se statenents before a federal grand
jury and sentenced to prison. See United States v. N xon, 816 F
2d 1022 (CA5 1987). The grand jury investigation stemred from
reports that Nixon had accepted a gratuity froma M ssissipp
busi nessman i n exchange for asking a local district attorney to
halt the prosecution of the businessman's son. Because Ni xon
refused to resign fromhis office as a United States District
Judge, he continued to collect his judicial salary while serving
out his prison sentence. See H R Rep. No. 101-36, p. 13 (1989)
: On May 10, 1989, the House of Representatives adopted three
articles of inpeachnment for high crinmes and m sdeneanors. The
first two articles charged Nixon with giving fal se testinony
before the grand jury and the third article charged himwth
bringing disrepute on the Federal Judiciary. See 135 Cong. Rec.
H1811.



After the House presented the articles to the Senate, the
Senate voted to invoke its own |Inpeachnment Rule X, under which
the presiding officer appoints a conmttee of Senators to
"recei ve evidence and take testinony." Senate |npeachnent Rule
Xl, reprinted in Senate Manual, S. Doc. No. 101-1, 101st Cong.,
1st Sess., 186 (1989). The Senate commttee held four days of
hearings, during which 10 witnesses, including N xon, testified.
S. Rep. No. 101-164, p. 4 (1989). Pursuant to Rule XI, the
conm ttee presented the full Senate with a conplete transcript of
t he proceeding and a report stating the uncontested facts and
sunmari zi ng the evidence on the contested facts. See id., at 3-
4. N xon and the House inpeachnent managers subnitted extensive
final briefs to the full Senate and delivered argunments fromthe
Senate floor during the three hours set aside for oral argunent
in front of that body. N xon hinself gave a personal appeal, and
several Senators posed questions directly to both parties. 135
Cong. Rec. S14493-14517 (Nov. 1, 1989). The Senate voted by nore
than the constitutionally required two-thirds nmgjority to convict
Ni xon on the first two articles. 1d., at S14635 (Nov. 3, 1989).
The presiding officer then entered judgnment renoving N xon from
his office as United States District
Judge.

Ni xon thereafter commenced the present suit, arguing that
Senate Rule Xl violates the constitutional grant of authority to

the Senate to -try- all inpeachnents because it prohibits the
whol e Senate fromtaking part in the evidentiary hearings. See
Art. |, 3, cl. 6. N xon sought a declaratory judgnent that his

| npeachnment conviction was void and that his judicial salary and
privileges should be reinstated. The District Court held that
his claimwas nonjusticiable, 744 F. Supp. 9 (D.C. 1990), and the
Court of Appeals for the District of Colunmbia Crcuit agreed.

290 U.S. App. D.C. 420, 938 F. 2d 239 (1991).

[* Non-justiciablilty refers to the fact that under the
separation of powers within the U S. Constitution, the claimis
not subject to the review of the Courts. This issue is usually
raised in the context of foreign policy decisions and

| npeachnments. */

A controversy is nonjusticiable-i.e., involves a political
question-where there is "a textually denonstrable constitutional
conm tment of the issue to a coordinate political departnent; or
a lack of judicially discoverabl e and manageabl e standards for
resolving it . . . ." Baker v. Carr, 369 U S. 186, 217 (1962).
But the courts nust, in the first instance, interpret the text in
question and determ ne whether and to what extent the issue is
textually conmmtted. See ibid.; Powell v. MCornmack, 395 U S.
486, 519 (1969). As the discussion that foll ows nmakes clear, the
concept of a textual commtnment to a coordinate politica
departnment is not conpletely separate fromthe concept of a |ack
of judicially discoverable and nanageabl e standards for resol ving
it; the lack of judicially manageabl e standards may strengthen



the conclusion that there is a textually denonstrable com t nment
to a coordinate branch

In this case, we nust examne Art. I, 3, cl. 6, to determ ne
the scope of authority conferred upon the Senate by the Franers
regardi ng i npeachnment. It provides:

The Senate shall have the sole Power to try al

i npeachnents. Wen sitting for that Purpose, they
shall be on Cath or Affirmation. Wen the President of
the United States is tried, the Chief Justice shal
presi de: And no Person shall be convicted w thout the
Concurrence of two thirds of the Menmbers present.

The | anguage and structure of this Cl ause are revealing. The
first sentence is a grant of authority to the Senate, and the
word -sole- indicates that this authority is reposed in the
Senat e and nowhere el se. The next two sentences specify

requi renents to which the Senate proceedi ngs shall conform the
Senate shall be on oath or affirmation, a two-thirds vote is
required to convict, and when the President is tried the Chief
Justice shall preside.

Petitioner argues that the word -try- in the first sentence
| nposes by inplication an additional requirenent on the Senate in
t hat the proceedings nmust be in the nature of a judicial trial.
Fromthere petitioner goes on to argue that this limtation
precludes the Senate fromdelegating to a select commttee the
task of hearing the testinony of wtnesses, as was done pursuant
to Senate Rule XI. " [T]ry' means nore than sinply vote on' or
‘review or “judge.'" In 1787 and today, trying a case neans
hearing the evidence, not scanning a cold record. Brief for
Petitioner 25. Petitioner concludes fromthis that courts may
revi ew whether or not the Senate -tried- himbefore convicting
hi m

There are several difficulties with this position which | ead us
ultimately to reject it. The word -try,- both in 1787 and | ater,
has consi derably broader neanings than those to which petitioner
would Iimt it. Oder dictionaries define try as "[t]o exam ne"
or "[t]o examine as a judge." See 2 S. Johnson, A Dictionary of
t he English Language (1785). |In nore nodern usage the term has
vari ous meani ngs. For exanple, try can nean "to exam ne or
i nvestigate judicially,” "to conduct the trial of," or "to put to
the test by experinent, investigation, or trial." Wbster's
Third New International Dictionary 2457 (1971). Petitioner
submits that -try,- as contained in T. Sheridan, Dictionary of
t he English Language (1796), neans "to exam ne as a judge; to
bring before a judicial tribunal.” Based on the variety of
definitions, however, we cannot say that the Framers used the
word -try- as an inplied limtation on the method by which the
Senate m ght proceed in trying i npeachnments. "As a rule the
Constitution speaks in general terns, |eaving Congress to deal



Wi th subsidiary matters of detail as the public interests and
changing conditions may require . . . ."
Dillon v. Goss, 256 U S. 368, 376 (1921).

The conclusion that the use of the word -try- in the first
sentence of the Inpeachnment Trial C ause |acks sufficient
precision to afford any judicially nanageabl e standard of review
of the Senate's actions is fortified by the existence of the
three very specific requirenents that the Constitution does
| npose on the Senate when trying i npeachnments: the nmenbers nust
be under oath, a two- thirds vote is required to convict, and the
Chi ef Justice presides when the President is tried. These
limtations are quite precise, and their nature suggests that the
Framers did not intend to inpose additional limtations on the
form of the Senate proceedings by the use of the word -try- in
the first sentence.

Petitioner devotes only two pages in his brief to negating the
significance of the word -sole- in the first sentence of C ause
6. As noted above, that sentence provides that -[t]he Senate
shal |l have the sole Power to try all Inpeachnents.- W think
that the word -sole- is of considerable significance. Indeed,
the word -sole- appears only one other time in the Constitution-
Wi th respect to the House of Representatives' -sole Power of
| npeachnent.- Art. |, 2, cl. 5 (enphasis added). The conmon
sense meani ng of the word -sole- is that the Senate al one shal
have authority to determ ne whether an individual should be
acquitted or convicted. The dictionary definition bears this

out. -Sole- is defined as -having no conpanion,- -solitary,- -
bei ng the only one,- and -functioning . . . independently and
Wi t hout assistance or interference.- Wbster's Third New
International Dictionary 2168 (1971). |If the courts may revi ew
the actions of the Senate in order to determ ne whether that
body -tried- an inpeached official, it is difficult to see how
the Senate would be -functioning . . . independently and

Wi t hout assi stance or interference.-

/* The abdication of the judicial authority of the U S. Suprene
Court to the dictionary. */

Ni xon asserts that the word -sol e- has no substantive meani ng.
To support this contention, he argues that the word i s nothing
nore than a nmere -cosnetic edit- added by the Commttee of Style
after the del egates had approved the substance of the |Inpeachnent
Trial Clause. There are two difficulties with this argunent.
First, accepting as we nust the proposition that the Commttee
of Style had no authority fromthe Convention to alter the
meani ng of the Cl ause, see 2 Records of the Federal Convention of
1787, p. 553 (M Farrand ed. 1966) (hereinafter Farrand), we mnust
presunme that the Commttee's reorgani zati on or rephrasing
accurately captured what the Framers neant in their unadorned
| anguage. See Powell v. MCormack, 395 U S., at 538-539. That
i's, we nust presune that the Commttee did its job. This
presunption is buttressed by the fact that the Constitutional



Convention voted on, and accepted, the Commttee of Style's

| i ngui stic version. See 2 Farrand 663-667. W agree with the
Governnment that -the word "sole' is entitled to no | ess wei ght

t han any other word of the text, because the Committee revision
perfected what "had been agreed to.'- Brief for Respondents 25.
Second, carrying N xon's argunent to its |ogical conclusion would
constrain us to say that the second to | ast draft would govern in
every instance where the Commttee of Style added an arguably
substantive word. Such a result is at odds with the fact that

t he Convention passed the Commttee's version, and with the well
established rule that the plain | anguage of the enacted text is
the best indicator of intent.

[* One mght quibble with the Court's analysis. The first step in
construing a statute or the consitution is the I NTENT of the
words. |If the intent is not clear, then only do you |l ook to the
pl ai n meani ng of the words. Does not the plain neaning of these
terms show that the franers of the Constitution intended that the
senate they refer to nmeans the WHOLE senate? In its parsing of
these terns, the Court runs over the argunments against its
rul i ng, perhaps because it cannot parry them ot herw se. */

Petiti oner al so contends that the word -sol e- should not bear

on the question of justiciability because Art. 11, 2, cl. 1, of
the Constitution grants the President pardon authority -except in
Cases of Inpeachnment.- He argues that such a limtation on the

President's pardon power would not have been necessary if the
Framers thought that the Senate al one had authority to deal with
such questions. But the granting of a pardon is in no sense

an overturning of a judgnent of conviction by sone other
tribunal; it is -[a]n executive action that mtigates or sets
asi de puni shnent for a crine.- Black's Law Dictionary 1113 (6th
ed. 1990) (enphasis added). Authority in the Senate to determ ne
procedures for trying an inpeached official, unreviewable by the
courts, is therefore not at all inconsistent with authority in
the President to grant a pardon to the convicted official. The
exception fromthe President's pardon authority of cases of

| npeachnment was a separate determ nation by the Franmers that
executive cl enency should not be available in such cases.

Petitioner finally argues that even if significance be
attributed to the word -sole- in the first sentence of the
cl ause, the authority granted is to the Senate, and this neans
that -the Senate-not the courts, not a lay jury, not a Senate
Conmittee-shall try inpeachnments.- Brief for Petitioner 42. It
woul d be possible to read the first sentence of the Cl ause this
way, but It is not a natural reading. Petitioner's
interpretation would bring in to judicial purview not nerely the
sort of claimmade by petitioner, but other simlar clains based
on the conclusion that the word -Senate- has inposed by
inmplication limtations on procedures which the Senate m ght
adopt. Such limtations would be inconsistent with the
construction of the Cause as a whole, which, as we have not ed,
sets out three express limtations in separate sentences.



/* If the senate passed a senate rule which provided that the

| npeachnents were to be tried by an outside special master, would
the court then intervene? Nixon's point is that the Senate does
not include "part of the senate"” and that the Senate itself, not
a sub-set must hear the case and rule. None of the argunents to
date clearly addresses this problem However, it is quite
possible to justify this ruling as one necessary for nutual
respect within the three branches of governnent. */

The history and contenporary understandi ng of the inpeachnment
provi si ons support our reading of the constitutional |anguage.
The parties do not offer evidence of a single word in the history
of the Constitutional Convention or in contenporary comentary
that even alludes to the possibility of judicial reviewin the
context of the inpeachnent powers. See 290 U. S. App. D.C, at
424, 938 F. 2d, at 243; R Berger, I|Inpeachnent: The
Constitutional Problens 116 (1973). This silence is quite
meani ngful in light of the several explicit references to the
availability of judicial review as a check on the Legislature's
power with respect to bills of attainder, ex post facto |aws, and
statutes. See The Federalist No. 78, p. 524 (J. Cooke ed. 1961)
("Limtations . . . can be preserved in practice no other way
t han through the medi um of the courts of justice").

The Framers | abored over the question of where the inpeachnent
power should lie. Significantly, in at |east two considered
scenari os the power was placed with the Federal Judiciary. See 1
Farrand 21-22 (Virginia Plan); id., at 244 (New Jersey Pl an).
| ndeed, Madi son and the Conmttee of Detail proposed that the
Supreme Court should have the power to determ ne inpeachnents.
See 2 id., at 551 (Madison); id., at 178-179, 186 (Conmttee
of Detail). Despite these proposals, the Convention ultimtely
deci ded that the Senate woul d have "the sole Power to Try al
| npeachnents.” Art. 1, 3, cl. 6. According to Al exander
Ham [ ton, the Senate was the "nost fit depositary of this
i nportant trust" because its nenbers are representatives of the
people. See The Federalist No. 65, p. 440 (J. Cooke ed. 1961).
The Suprene Court was not the proper body because the Franers
"doubt ed whet her the nenbers of that tribunal would, at al
times, be endowed with so eminent a portion of fortitude as would
be called for in the execution of so difficult a task" or whether
the Court "woul d possess the degree of credit and authority" to
carry out its judgnent if it conflicted with the accusation
brought by the Legislature- the people's representative. See id.
, at 441. In addition, the Franmers believed the Court was too
smal | in nunmber: "The awful discretion, which a court of
| npeachnents nust necessarily have, to doomto honor or to infany
t he nost confidential and the nost distinguished characters of
the community, forbids the commtnent of the trust to a snal
nunber of persons.”

/* Nixon's argunent in a nutshell. The franers intended for a
| arger body to rule, not just part of the Senate. */



Id., at 441-442.

There are two additional reasons why the Judiciary, and the
Supreme Court in particular, were not chosen to have any role in
| npeachnments. First, the Franers recogni zed that nost |ikely
there would be two sets of proceedings for individuals who comm t
| npeachabl e of fenses- the inpeachnent trial and a separate
crimnal trial. 1In fact,the Constitution explicitly provides for
two separate proceedings. See Art. I, 3, cl. 7. The Franers
del i berately separated the two foruns to avoid raising the
specter of bias and to ensure independent judgnents:

Wuld it be proper that the persons, who had di sposed
of his fame and his nost valuable rights as a citizen
in one trial, should in another trial, for the sane
of fence, be also the disposers of his |ife and his
fortune? Wuld there not be the greatest reason to
apprehend, that error in the first sentence would be
the parent of error in the second sentence? That the
strong bias of one decision would be apt to overrule
the influence of any new lights, which m ght be brought
to vary the conpl exi on of another decision?- The
Federalist No. 65, p. 442 (J. Cooke ed. 1961).

Certainly judicial review of the Senate's -trial- would introduce
the same risk of bias as would participation in the trial itself.

Second, judicial review would be inconsistent with the Franers
i nsi stence that our system be one of checks and bal ances. 1In our
constitutional system inpeachnment was designed to be the only
check on the Judicial Branch by the Legislature. On the topic of
j udi cial accountability, Hamlton wote:

The precautions for their responsibility are conprised
in the article respecting inpeachnments. They are
liable to be inpeached for nmal conduct by the house of
representatives, and tried by the senate, and if
convicted, may be dism ssed fromoffice and
disqualified for holding any other. This is the only
provi sion on the point, which is consistent with the
necessary i ndependence of the judicial character, and
is the only one which we find in our own constitution
in respect to our own judges. Id., No. 79, pp. 532-533
(enmphasi s added).

Judi cial involvenent in inpeachnent proceedings, even if only for
pur poses of judicial review, is counterintuitive because it would
eviscerate the -inportant constitutional check- placed on the
Judiciary by the Franers. See id., No. 81, p. 545. N xon's
argunent woul d place final reviewing authority with respect to

| npeachnents in the hands of the sane body that the inpeachnent
process is neant to regul ate.



[* A gross overstatenent as all N xon wants is a review of the
process, not the result, and a rather limted review of the
process at that. */

Nevert hel ess, N xon argues that judicial reviewis necessary in
order to place a check on the Legislature. Ni xon fears that if
the Senate is given unreviewable authority to interpret the
| npeachnent Trial Clause, there is a grave risk that the Senate
Wi || usurp judicial power. The Franers anticipated this
obj ection and created two constitutional safeguards to keep the
Senate in check. The first safeguard is that the whole of the
| npeachnent power is divided between the two | egislative bodies,
Wi th the House given the right to accuse and the Senate given
the right to judge. 1d., No. 66, p. 446. This split of
aut hority "avoids the inconveni ence of nmaking the sanme persons
bot h accusers and judges; and guards agai nst the danger of
persecution fromthe preval ency of a factious spirit in either of

t hose branches.” The second safeguard is the two-thirds
supermajority vote requirenent. Ham|lton explained that "[a]s the
concurrence of two-thirds of the senate will be requisite to a
condemation, the security to innocence, fromthis additional
circunmstance, will be as conplete as itself can desire.-

| bi d.

In addition to the textual commtnent argunment, we are
persuaded that the lack of finality and the difficulty of
fashioning relief counsel against justiciability. See Baker
v. Carr, 369 U S., at 210. W agree with the Court of Appeals
t hat opening the door of judicial reviewto the procedures used
by the Senate in trying inpeachnents woul d "expose the political
life of the country to nonths, or perhaps years, of chaos." 290
U S App. DC, at 427, 938 F. 2d, at 246. This |ack of
finality would mani fest itself nost dramatically if the President
wer e i npeached. The legitimcy of any successor, and hence his
ef fecti veness, would be inpaired severely, not nerely while the
j udi cial process was running its course, but during any retrial
that a differently constituted Senate m ght conduct if its first
j udgnent of conviction were invalidated. Equally uncertain is
t he question of what relief a court may give other than sinply
setting aside the judgnent of conviction. Could it order the
rei nstatenent of a convicted federal judge, or order Congress to
create an additional judgeship if the seat had been filled in the
interinf

Petitioner finally contends that a holding of nonjusticiability
cannot be reconciled with our opinion in Powell v. MCormack, 395
U S. 486 (1969). The relevant issue in Powell| was whet her
courts could review the House of Representatives' conclusion that
Powel | was -unqualified- to sit as a Menber because he had been
accused of m sappropriating public funds and abusing the process
of the New York courts. W stated that the question of
justiciability turned on whether the Constitution commtted



authority to the House to judge its nenbers' qualifications, and
if so, the extent of that conmtnrent. 1Id., at 519, 521. Article
|, 5 provides that "Each House shall be the Judge of the

El ections, Returns and Qualifications of its own Menbers."
turn, Art. |, 2 specifies three requirenments for nenbership
t he House: The candi date nust be at |east 25 years of age, a
citizen of the United States for no | ess than seven years, and an
i nhabitant of the State he is chosen to represent. W held that,
in light of the three requirenents specified in the Constitution,
the word -qualifications--of which the House was to be the Judge-
was of a precise, limted nature. I1d., at 522; see also The
Federalist No. 60, p. 409 (J. Cooke ed. 1961) ("The

qual i fications of the persons who may choose or be chosen, as has
been remarked upon anot her occasion, are defined and fixed in the
constitution; and are unalterable by the legislature.") (enphasis
added) (quoted in Powell, supra, at 539).

n

I
In

Qur conclusion in Powell was based on the fixed nmeani ng of -
[gJualifications- set forth in Art. I, 2. The claimby the House
that its power to -be the Judge of the Elections, Returns and
Qualifications of its owmn Menbers- was a textual conmtnment of
unrevi ewabl e authority was defeated by the existence of this
separat e provision specifying the only qualifications which m ght
be i nposed for House nenbership. The decision as to whether a
menber satisfied these qualifications was placed with the House,
but the decision as to what these qualifications consisted of was
not .

In the case before us, there is no separate provision of the
Constitution which could be defeated by allow ng the Senate fi nal
authority to determ ne the neaning of the word -try- in the
| npeachnment Trial Clause. W agree with Nixon that courts
possess power to review either |egislative or executive action
that transgresses identifiable textual limts. As we have nade
clear, "whether the action of [either the Legislative or
Executive Branch] exceeds whatever authority has been commtted,
is itself a delicate exercise in constitutional interpretation
and is a responsibility of this Court as ultimate interpreter of
the Constitution.”™ Baker v. Carr, supra, at 211; accord, Powell,
supra, at 521. But we conclude, after exercising that delicate
responsibility, that the word -try- in the |Inpeachnment C ause
does not provide an identifiable textual Iimt on the authority
which is commtted to the Senate.

For the foregoing reasons, the judgnent of the Court of

Appeal s is
Affirnmed.

Justice Stevens, concurring.

For nme, the debate about the strength of the inferences to be
drawn fromthe use of the words -sole- and -try- is far |ess
significant than the central fact that the Franers decided to
assign the inpeachnent power to the Legislative Branch. The
di sposition of the inpeachnent of Sanuel Chase in 1805



denonstrated that the Senate is fully conscious of the profound
I mportance of that assignnment, and nothing in the subsequent

hi story of the Senate's exercise of this extraordinary power
suggests otherwi se. See generally 3 A Beveridge, The Life of
John Marshal | 169-222 (1919); W Rehnquist, Gand |Inquests 275-
278 (1992). Respect for a coordinate Branch of the Governnment
f orecl oses any assunption that inprobable hypotheticals like

t hose nmentioned by Justice White and Justice Souter will ever
occur. Accordingly, the wise policy of judicial restraint,
coupled with the potential anomalies associated with a contrary
view, see ante at 9-12, provide a sufficient justification for ny
agreenment with the views of The Chief Justice.

Justice Wite, with whom Justice Bl ackmun j oi ns,
concurring in the judgnent.

Petitioner contends that the nethod by which the Senate
convicted himon tw articles of inpeachnent violates Art. 1, 3,
cl. 6 of the Constitution, which nandates that the Senate -try-
| npeachnments. The Court is of the view that the Constitution
forbids us even to consider his contention. | find no such
prohi bition and woul d therefore reach the nerits of the claim
concur in the judgnent because the Senate fulfilled its
constitutional obligation to -try- petitioner.

It should be said at the outset that, as a practical matter, it
Wi Il likely make little difference whether the Court's or ny view
controls this case. This is so because the Senate has very w de
di scretion in specifying i npeachnment trial procedures and because
it is extrenely unlikely that the Senate woul d abuse its
di scretion and insist on a procedure that could not be deened a
trial by reasonable judges. Even taking a wholly practical
approach, | would prefer not to announce an unrevi ewabl e
di scretion in the Senate to ignore conpletely the constitutiona
direction to -try- inpeachnent cases. Wen asked at ora
argunent whether that direction would be satisfied if, after a
House vote to inpeach, the Senate, w thout any procedure
what soever, unani nously found the accused guilty of being -a bad
guy, - counsel for the United States answered that the

Governnment's theory "leads ne to answer that question yes." Tr.
Oral Arg. 51. Especially in light of this advice fromthe
Solicitor General, | would not issue an invitation to the Senate

to find an excuse, in the name of other pressing business, to be
di smissive of its critical role in the inpeachnent process.

Practicalities aside, however, since the nmeaning of a
constitutional provision is at issue, ny disagreenent with the
Court shoul d be st at ed.



The majority states that the question raised in this case neets
two of the criteria for political questions set out in Baker v.
Carr, 369 U S. 186 (1962). It concludes first that there is -
"a textually denonstrable constitutional commitnment of the issue

to a coordinate political departnment.' It also finds that the
question cannot be resolved for - a lack of judicially
di scoverabl e and manageabl e standards.'- Ante, at 3.

O course the issue in the political question doctrine is
not whether the Constitutional text conmts exclusive
responsibility for a particular governmental function to one
of the political branches. There are nunerous instances of this
sort of textual commtnent, e.g., Art. I, 8, and it is not
t hought that disputes inplicating these provisions are
nonjusticiable. Rather, the issue is whether the Constitution
has given one of the political branches final responsibility for
interpreting the scope and nature of such a power.

Al t hough Baker directs the Court to search for "a textually
denonstrabl e constitutional comm tnent” of such responsibility,
there are few, if any, explicit and unequivocal instances in the
Constitution of this sort of textual commtment. Conferral on
Congress of the power to -Judge- qualifications of its nenbers by
Art. |, 5 may, for exanple, preclude judicial review of whether a
prospective nenber in fact neets those qualifications. See
Powel | v. McCormack, 395 U. S. 486, 548 (1969). The courts
therefore are usually left to infer the presence of a political
question fromthe text and structure of the Constitution. 1In
drawi ng the inference that the Constitution has conmtted final
interpretive authority to one of the political branches, courts
are sonetinmes aided by textual evidence that the judiciary was
not nmeant to exercise judicial review - a coordinate inquiry
expressed in Baker's -lack of judicially discoverable and
manageabl e standards- criterion. See, e.g., Coleman v. Ml er
307 U. S. 433, 452-454 (1939), where the Court refused to
determne the life span of a proposed constitutional anmendnment
given Art. V' s placenent of the anendnent process with Congress
and the lack of any judicial standard for resol ving the question.
See also id., at 457-460 (Black, J., concurring).

A

The majority finds a clear textual commitnent in the
Constitution's use of the word -sole- in the phrase -the
Senat e shall have the sole Power to try all inpeachnents.- Art.
I, 3, cl. 6. It attributes -considerable significance- to the
fact that this termappears in only one other passage in the
Constitution. Ante, at 6. See Art. I, 2, cl. 5 (the House of
Representatives -shall have the sole Power of I|npeachnent-). The
Framers' sparing use of -sole- is thought to indicate that its
enpl oyment in the Inpeachnment Trial C ause denonstrates a concern
to give the Senate exclusive interpretive authority over the
Cl ause.



In disagreeing with the Court, | note that the Solicitor
General stated at oral argunent that -[wje don't rest our

subm ssion on sole power to try.- Tr. Oal Arg. 32; see also id.
, at 51. The Governnment was well advised in this respect. The
significance of the Constitution's use of the term-sole- lies

not in the infrequency with which the term appears, but in the
fact that it appears exactly twice, in parallel provisions
concerni ng i npeachnent. That the word -sole- is found only in

t he House and Senate | npeachnent C auses denonstrates that its
purpose is to enphasize the distinct role of each in the

| npeachnment process. As the majority notes, the Framers,
following English practice, were very much concerned to

separate the prosecutorial fromthe adjudicative aspects

of inpeachnment. Ante, at 11 (citing The Federalist No.

66, p. 446 (J. Cooke ed. 1961)). G ving each House -sol e- power
Wi th respect to its role in inpeachnents effected this division
of labor. Wiile the majority is thus right to interpret the term
-sole- to indicate that the Senate ought to - functio[n]

I ndependent|ly and wi t hout assistance or interference,'- ante, at
6, it wongly identifies the judiciary, rather than the House, as
the source of potential interference with which the Franers were
concerned when they enployed the term-sole.-

Even if the Inpeachnment Trial Cl ause is read without regard to
its conpanion clause, the Court's willingness to abandon its
obligation to review the constitutionality of |egislative acts
nerely on the strength of the word -sole- is perplexing.

Consi der, by conparison, the treatnment of Art. I, 1, which grants
-Al'l legislative powers- to the House and Senate. As used in
that context -all- is nearly synonynous with -sole- - both

connote entire and exclusive authority. Yet the Court has never
t hought it would unduly interfere with the operation of the
Legislative Branch to entertain difficult and inportant questions
as to the extent of the legislative power. Quite the opposite,
we have stated that the proper interpretation of the Cause falls
Wit hin the province of the judiciary. Addressing the
constitutionality of the legislative veto, for exanple, the Court
found it necessary and proper to interpret Art. I, 1 as one of
the "[e]xplicit and unanbi guous provisions of the Constitution
[that] prescribe and define the respective functions of the
Congress and of the Executive in the |egislative process.” INS
v. Chadha, 462 U. S. 919, 945 (1983).

The majority also clainms support in the history and early
interpretations of the |Inpeachnment C auses, noting the various
argunents in support of the current system nmade at the
Constitutional Convention and expressed powerfully by Hamlton in
The Federalist Nos. 65 and 66. In light of these naterials there
can be little doubt that the Framers cane to the view at the
Convention that the trial of officials' public m sdeeds should be
conducted by representatives of the people; that the fledgling
judiciary | acked the wherewithal to adjudicate political
Intrigues; that the judiciary ought not to try both inpeachnents
and subsequent crimnal cases enmanating fromthem and that



t he i npeachnent power nust reside in the Legislative Branch to
provi de a check on the largely unaccountabl e judiciary.

The majority's review of the historical record thus explains
why the power to try inpeachnments properly resides with the

Senate. It does not explain, however, the sweeping statenent
that the judiciary was -not chosen to have any role in
| npeachnents.- Ante, at 9. Not a single word in the historical

materials cited by the majority addresses judicial review of the
| npeachnment Trial Clause. And a glance at the argunents
surroundi ng the | npeachnment Cl auses negates the mpjority's
attenpt to infer nonjusticiability fromthe Framers' argunents in
support of the Senate's power to try inpeachnents.

What the relevant history mainly reveals is deep anbival ence
anmong many of the Framers over the very institution of
| npeachnent, which, by its nature, is not easily reconciled with
our system of checks and bal ances. As they clearly recognized,
t he branch of the Federal Government which is possessed of the
authority to try inpeachnents, by having final say over the
menber ship of each branch, holds a potentially unanswerabl e power

over the others. |In addition, that branch, insofar as it is
call ed upon to try not only nmenbers of other branches,
but also its own, will have the advantage of being the

j udge of its own nmenbers' causes.

It is no surprise, then, that the question of inpeachnment
greatly vexed the Framers. The pages of the Convention debates
reveal diverse plans for resolving this exceedingly difficult
i ssue. See P. Hoffer & N. Hull, Inpeachnent in Anerica, 1635-
1805, pp. 97-106 (1984) (discussing various proposals). Both
bef ore and during the convention, Mdison naintained that the
judiciary ought to try inpeachnments. 1Id., at 74, 98, 100.
Shortly thereafter, however, he devised a quite conplicated
schene that involved the participation of each branch. Id., at
74-75. Jefferson |likew se had attenpted to devel op an
i nterbranch system for inpeachnment trials in Virginia. 1d., at
71-72. Even Ham Iton's el oquent defense of the schene adopted by
the Constitution was based on a pragmatic decision to further the
cause of ratification rather than a strong belief in the
superiority of a schenme vesting the Senate with the sole power to
try inpeachnents. Wiile at the Convention, Ham |ton advocated
t hat i npeachnent trials be conducted by a court nade up of
state court judges. 1 Records of the Federal Convention of 1787,
pp. 292-293 (M Farrand ed. 1966). Four nonths after publishing
t he Federalist Nos. 65 and 66, however, he urged the New York
Ratifying Convention to anmend the C ause he had so ably defended
to have the Senate, the Supreme Court, and judges from each state
jointly try inpeachnments. 5 The Papers of Al exander Ham | ton
167-168 (H. Syrett ed. 1962).

The historical evidence reveals above all else that the
Framers were deeply concerned about placing in any branch the -
awf ul discretion, which a court of inpeachnents nust necessarily
have.- The Federalist No. 65, p. 441 (J. Cooke ed. 1961). Viewed



against this history, the discord between the ngjority's position
and the basic principles of checks and bal ances underlying the
Constitution's separation of powers is clear. |n essence, the
maj ority suggests that the Framers' conferred upon

Congress a potential tool of |egislative dom nance yet at

the same tine rendered Congress' exercise of that power one of
the very few areas of |egislative authority imune from any
judicial review \Wiile the magjority rejects petitioner's
justiciability argunment as espousing a view "inconsistent with
the Franers' insistence that our system be one of checks and

bal ances,” ante, at 10, it is the Court's finding of
nonjusticiability that truly upsets the Franmers' careful design.
In a truly bal anced system inpeachnents tried by the Senate
woul d serve as a neans of controlling the | argely unaccountabl e
judiciary, even as judicial review wuld ensure that the Senate
adhered to a mnimal set of procedural standards in conducting

| npeachnent trials.

/* This is perhaps the nost coherent explanation of the position
that the Courts cannot review the verdict of an inpeachnent, but
can review the process which leads to the verdict for the sole
pur pose of seeing that the Senate, in full, try the case. */

B

The majority also contends that the term-try- does not
present a judicially manageabl e standard. It notes that
In 1787, as today, the word -try- may refer to an inquiry
in the nature of a judicial proceeding, or, nore generally,
to experinentation or investigation. In light of the terms
mul ti pl e senses, the Court finds itself unable to concl ude
that the Framers used the word -try- as -an inplied limtation on
t he met hod by which the Senate m ght proceed in trying
| npeachnents.- Ante, at 5. Also according to the majority,
conpari son to the other nore specific requirenents listed in the
| npeachnent Trial Clause - that the senators must proceed under
oath and vote by two-thirds to convict, and that the Chief
Justice must preside over an inpeachnent trial of the President
- indicates that the word -try- was not neant by the Franmers to
constitute a limtation on the Senate's conduct and further
reveals the ternis unmanageability. It is apparently on this
basis that the mgjority distinguishes Powell v. MCornmack, 395 U
S. 486 (1969). In Powell, the House of Representatives argued
that the grant to Congress of the power to -Judge- the
qualifications of its nenbers in Art. |, 5 precluded the Court
fromreview ng the House's decision that Powell was not fit for
menbership. W held to the contrary, noting that, although the
Constitution | eaves the power to -Judge- in the hands of
Congress, it also enunerates, in Art. |, 2, the -qualifications-
whose presence or absence Congress nust adjudge. It is precisely
the business of the courts, we concluded, to determ ne the nature
and extent of these constitutionally-specified qualifications.
Id., at 522. The majority finds this case different from Powel |
only on the grounds that, whereas the qualifications of Art. I, 2



are readily susceptible to judicial interpretation, the term -
try

does not provide an -identifiable textual limt on the authority
which is conmtted to the Senate.- Ante, at 14. Thi s ar gunent
cones in two variants. The first, which asserts that one sinply
cannot ascertain the sense of -try- which the Franmers enpl oyed
and hence cannot undertake judicial review, is clearly untenable.
To begin with, one would intuitively expect that, in defining the
power of a political body to conduct an inquiry into official

wr ongdoi ng, the Framers used -try- in its |legal sense. That
intuition is borne out by reflection on the alternatives.

The third clause of Art. |, 3 cannot seriously be read to nean
that the Senate shall -attenpt- or -experinent wth-
| npeachnents. It is equally inplausible to say that the Senate

is charged with -investigating- inpeachnents given that this
description would substantially overlap with the House of
Representatives' -sole- power to draw up articles of inpeachnent.
Art. I, 2, cl. 5. That these alternatives are not realistic
possibilities is finally evidenced by the use of -tried- in the
third sentence of the Inpeachnent Trial C ause ("[w hen the

President of the United States is tried . . ."), and by Art. 111
2, cl. 3 (-[t]he Trial of all Crines, except in Cases of
| npeachnment . . .-). The other variant of the mpjority position

f ocuses not on which sense of -try- is enployed in the

| npeachnent Trial C ause, but on whether the | egal sense of that
termcreates a judicially nmanageabl e standard. The majority
concludes that the term provides no -identifiable textual
limt.- Yet, as the Governnent itself conceded at ora

argunent, the term-try- is hardly so elusive as the majority
woul d have it. See Tr. of Oral Arg. 51-52. Wre the Senate, for
exanpl e, to adopt the practice of automatically entering a

| udgnent of conviction whenever articles of inpeachment were
delivered fromthe House, it is quite clear that the Senate wl|l
have failed to -try- inpeachnents. See, id., at 52. Indeed in
this respect, -try- presents no greater, and perhaps fewer,
interpretive difficulties than sone other constitutional

st andards that have been found anenable to famliar techniques of
j udi cial construction, including, for exanple, -Comerce

. . . anong the several States,- Art. I, 8, cl. 3, and -due
process of law.- Amdt. 5; see G bbons v. Ogden, 9 Weat.

1, 189 (1824) ("The subject to be regulated is comrerce; and our
constitution being . . . one of enuneration, and not of
definition, to ascertain the extent of the power, it becones
necessary to settle the neaning of the word"); Mathews v.

El dridge, 424 U S. 319, 334 (1976) ( -[D]jue process,- unlike
sone legal rules, is not a technical conception with a fixed
content unrelated to tinme, place and circunstances'-) (quoting
Cafeteria Workers v. MEl roy, 367 U S. 886, 895 (1961)).

The majority's conclusion that -try- is incapable of
meani ngful judicial construction is not without irony. One
m ght think that if any class of concepts would fall wthin
the definitional abilities of the judiciary, it would be that



class having to do with procedural justice. Exam nation

of the remaining question - whether proceedings in accordance

Wi th Senate Rule XI are conpatible with the I npeachnent Tri al
Clause - confirms this intuition. Petitioner bears the rather
substanti al burden of denonstrating that, sinply by enploying the
word -try,- the Constitution prohibits the Senate fromrelying on
a fact-finding commttee. It is clear that the Framers were

fam liar with English inpeachnent practice and with that

of the States enploying a variant of the English nodel at the
time of the Constitutional Convention. Hence there is little

doubt that the term-try- as used in Art. I, 3, cl. 6 nmeant that
t he Senate should conduct its proceedings in a manner somewhat
resenbling a judicial proceeding. Indeed, it is safe to assune

that Senate trials were to follow the practice in England and the
States, which contenplated a formal hearing on the charges, at

whi ch the accused woul d be represented by counsel, evidence

woul d be presented, and the accused woul d have the opportunity to
be heard.

Petitioner argues, however, that because comm ttees were not
used in state inpeachnent trials prior to the Convention, the
word -try- cannot be interpreted to permt their use. It is,
however, a substantial leap to infer fromthe absence of a
particul ar device of parlianmentary procedure that its use has
been forever barred by the Constitution. And there is textual
and historical evidence that underm nes the inference sought to
be drawn in this case. The fact that Art. 111, 2, cl. 3
specifically exenpts inpeachnment trials fromthe jury requirenent
provi des sone evidence that the Franers were anxi ous not to have
addi tional specific procedural requirenents read into the
term-try.- Contenporaneous comentary further supports this
view. Hamlton, for exanple, stressed that a trial by so large a
body as the Senate (which at the tine prom sed to boast 26
menbers) necessitated that the proceedings not -be tied down to .

strict rules, either in the delineation of the offence by the
prosecutors, or in the construction of it by the Judges . . . .-
The Federalist No. 65, p. 441 (J. Cooke ed. 1961). 1In his
ext ensi ve anal ysis of the Inpeachnent Trial C ause, Justice Story
offered a nearly identical analysis, which is worth quoting at
| engt h.

[1]t is obvious, that the strictness of the fornms of
proceeding in cases of offences at common lawis ill
adapted to i npeachnents. The very habits grow ng out
of judicial enploynents; the rigid manner, in which the
di scretion of judges is limted, and fenced in on al
sides, in order to protect persons accused of crines by
rul es and precedents; and the adherence to techni cal
princi pl es, which, perhaps, distinguishes this branch
of the law, nore than any other, are all ill adapted to
the trial of political offences, in the broad course of
i npeachnents. And it has been observed with great
propriety, that a tribunal of a liberal and
conprehensi ve character, confined, as little as
possible, to strict forns, enabled to continue its



session as long as the nature of the |law may require,
qualified to view the charge in all its bearings and
dependenci es, and to appropriate on sound principles of
public policy the defence of the accused, seens

i ndi spensable to the value of the trial. The history
of inpeachnents, both in England and Anerica, justifies
the remark. There is little technical in the node of
proceedi ng; the charges are sufficiently clear, and yet
in a general form there are few exceptions, which
arise in the application of the evidence, which grow
out of nmere technical rules and quibbles. And it has
repeatedly been seen, that the functions have been
better understood, and nore liberally and justly
expounded by statesnen, then by nere |lawers.- 1 J.
Story, Commentaries on the Constitution of the

United States 765, p. 532 (3d ed. 1858).

It is also noteworthy that the del egation of fact-finding

by judicial and quasi-judicial bodies was hardly unknown to the
Framers. Jefferson, at |east, was aware that the House of Lords
sonetimes del egated fact-finding in inpeachnment trials to

comm ttees and reconmended use of the sanme to the Senate. T.
Jefferson, A Manual of Parlianentary Practice for the Use of the
Senate of the United States LIII (2d ed. 1812) ("The practice is
to swear the witnesses in open House, and then exam ne them
there: or a commttee nmay be naned, who shall exam ne themin
conmttee . . ."), reprinted in Jefferson's Parlianmentary
Witings, The Papers of Thomas Jefferson, Second Series 424 (W
Howel | ed. 1988). The States al so had on occasi on enpl oyed

| egi slative commttees to investigate whether to draw up articles
of inpeachnment. See Hoffer & Hull, at 29, 33. More generally,

i n colonial governnents and state |egislatures, contemmors
appeared before comrittees to answer the charges agai nst them
See Goppi v. Leslie, 404 U. S. 496, 501 (1972). Federal

courts |ikew se had appoi nted special masters and ot her

fact finders -[f]romthe comrencenent of our Governnent.- Ex
parte Peterson, 253 U S. 300, 312 (1920). Particularly in |ight
of the Constitution's grant to each House of the power to -
determine the Rules of its Proceedings,- see Art. I, 5, cl. 2,

t he existence of legislative and judicial delegation strongly
suggests that the Inpeachnent Trial C ause was not designed to
prevent enploynment of a factfinding commttee.

In short, textual and historical evidence reveals that the
| npeachnent Trial C ause was not neant to bind the hands of the
Senat e beyond establishing a set of mnimal procedures. Wthout
i dentifying the exact contours of these procedures, it is
sufficient to say that the Senate's use of a factfinding
conm ttee under Rule XI is entirely conpatible with the
Constitution's command that the Senate -try all inpeachnents. -
Petitioner's challenge to his conviction nmust therefore fail.

|V



Petitioner has not asked the Court to conduct his inpeachnent
trial; he has asked instead that it determ ne whether his
| npeachnment was tried by the Senate. The nmajority refuses to
reach this determ nation out of a |audable desire to respect the
aut hority of the legislature. Regrettably, this concern is
mani fested in a manner that does needl ess violence to the
Constitution. The deference that is owed can be found in the
Constitution itself, which provides the Senate anple discretion
to determ ne how best to try inpeachnents.

Justice Souter, concurring in the judgment.

| agree with the Court that this case presents a nonjusticiable
political question. Because ny analysis differs somewhat from
the Court's, however, | concur in its judgnent by this separate
opi ni on.

As we cautioned in Baker v. Carr, 369 U S. 186, 210-211 (1962)
, -the "political question' |abel- tends -to obscure the need for
case-by-case inquiry.- The need for such close exam nation is
neverthel ess clear fromour precedents, which denonstrate that
the functional nature of the political question doctrine requires
anal ysis of -the precise facts and posture of the particul ar
case,- and precludes -resolution by any semantic catal ogui ng, -
id., at 217:

Prom nent on the surface of any case held to involve
a political question is found a textually denonstrabl e
constitutional commtmrment of the issue to a coordinate
political departnent; or a lack of judicially
di scover abl e and manageabl e standards for resolving it;
or the inpossibility of deciding without an initial
policy determ nation of a kind clearly for nonjudici al
di scretion; or the inpossibility of a court's
undert aki ng i ndependent resol ution w thout expressing
| ack of the respect due coordi nate branches of
government; or an unusual need for unquestioning
adherence to a political decision already nmade; or the
potentiality of enbarrassnent frommultifarious
pronouncenents by various departnments on one question.
| bi d.

What ever consi derations feature nost promnently in a
particul ar case, the political question doctrine is -essentially
a function of the separation of powers,- ibid., existing to
restrain courts "frominappropriate interference in the business
of the other branches of Government,"” United States v. Minoz-
Flores, 495 U. S. 385, 394 (1990), and deriving in |large part
from prudential concerns about the respect we owe the political
departments. See CGoldwater v. Carter, 444 U. S. 996, 1000 (1979)
(Powel I, J., concurring in judgnent); A. Bickel, The Least
Dangerous Branch 125-126 (2d ed. 1986); Finkelstein, Judicial
Self-Limtation, 37 Harv. L. Rev. 338, 344-345 (1924).

Not all interference is inappropriate or disrespectful,



however, and application of the doctrine ultimtely turns,
as Learned Hand put it, on "how inportunately the occasion
demands an answer." L. Hand, The Bill of Rights 15 (1958).

Thi s occasi on does not demand an answer. The | npeachnent Tri al
Cl ause conmits to the Senate "the sole Power to try al
| npeachnents,” subject to three procedural requirenents: the
Senate shall be on oath or affirmation; the Chief Justice shal
presi de when the President is tried; and conviction shall be upon
t he concurrence of two-thirds of the Menbers present. U S.
Const., Art. I, 3, cl. 6. It seens fair to conclude that the
Cl ause contenpl ates that the Senate may determ ne, wthin broad
boundari es, such subsidiary issues as the procedures for receipt
and consi deration of evidence necessary to satisfy its duty to -
try- inpeachnents. Qher significant considerations confirma
conclusion that this case presents a nonjusticiable political
question: the -unusual need for unquestioning adherence to a
political decision already made,- as well as -the potentiality of
enbarrassnent frommultifarious pronouncenents by various
departments on one question.- Baker, supra, at 217. As the
Court observes, see ante, at 11-12, judicial review of an
| npeachnment trial would under the best of circunstances entai

si gnificant disruption of governmnent. One can, nevert hel ess,
envi sion different and unusual circunmstances that mght justify a
nore searching review of inpeachnment proceedings. |If the Senate

were to act in a manner seriously threatening the integrity of
its results, convicting, say, upon a coin-toss, or upon a
sunmary determi nation that an officer of the United States was
sinply - a bad guy,'- ante, at 2 (Wiite, J., concurring in

j udgnent), judicial interference mght well be appropriate. 1In
such circunstances, the Senate's action m ght be so far beyond
the scope of its constitutional authority, and the consequent

i npact on the Republic so great, as to merit a judicial response
despite the prudential concerns that would ordinarily counse

silence. "The political question doctrine, a tool for
mai nt enance of governnental order, will not be so applied as to
pronote only disorder.” Baker, supra, at 215.

/* A mddle ground findinf that this procedure is acceptabl e but
| eavi ng review of other procedures to the tine when they are
brought before the Court. */



