So in this case we may inquire whether Roe's central rule has
been found unworkabl e; whether the rule's limtation on state
power could be renoved w thout serious inequity to those who have
relied upon it or significant damage to the stability of the
soci ety governed by the rule in question; whether the law s
growh in the inter vening years has left Roe's central rule a
doctrinal anachroni sm di scounted by society; and whet her Roe's
prem ses of fact have so far changed in the ensuing two decades
as to render its central hol ding sonehow irrel evant or
unjustifiable in dealing with the issue it addressed.

1

Al t hough Roe has engendered opposition, it has in no sense
proven unwor kabl e, see Garcia v. San Antonio Metropolitan Transit
Aut hority, 469 U S. 528, 546 (1985), representing as it does a
sinple limtation beyond which a state | aw i s unenforceabl e.
Whi | e Roe has, of course, required judicial assessnent of state
| aws affecting the exercise of the choice guaranteed agai nst
government infringement, and al though the need for such review
Wi |l remain as a consequence of today's decision, the required
determ nations fall within judicial conpetence.

2

The inquiry into reliance counts the cost of a rule's
repudiation as it would fall on those who have relied reasonably
on the rule's continued application. Since the classic case for
wei ghing reliance heavily in favor of following the earlier rule
occurs in the comrercial context, see Payne v. Tennessee, supra,
at __ (slip op., at __ ), where advance planning of great
precision is nost obviously a necessity, it is no cause for
surprise that some would find no reliance worthy of consideration
i n support of Roe.

Wil e neither respondents nor their amici in so nmany words deny
that the abortion right invites sonme reliance prior to its actual
exerci se, one can readily imgine an argunment stressing the
dissimlarity of this case to one involving property or contract.
Abortion is customarily chosen as an unpl anned response to the
consequence of unplanned activity or to the failure of
conventional birth control, and except on the assunption that no
I nt ercourse woul d have occurred but for Roe's hol ding, such
behavi or may appear to justify no reliance claim Even if
reliance could be clained on that unrealistic assunption, the
argunent mght run, any reliance interest would be de mnims.
This argunent woul d be prem sed on the hypothesis that
reproductive planning could take virtually inmredi ate account of
any sudden restoration of state authority to ban aborti ons.

To elimnate the issue of reliance that easily, however, one
woul d need to limt cognizable reliance to specific instances of
sexual activity. But to do this would be sinply to refuse to
face the fact that for two decades of econom c and soci al
devel opnents, peopl e have organi zed intimte rel ationshi ps and



made choices that define their views of thenselves and their

pl aces in society, in reliance on the availability of abortion in
the event that contraception should fail. The ability of wonen
to participate equally in the economc and social life of the
Nati on has been facilitated by their ability to control their
reproductive lives. See, e.g., R Petchesky, Abortion and
Wnan's Choice 109, 133, n. 7 (rev. ed. 1990). The Constitution
serves human val ues, and while the effect of reliance on Roe
cannot be exactly neasured, neither can the certain cost of
overruling Roe for people who have ordered their thinking and
living around that case be dism ssed.

3

No evolution of legal principle has left Roe's doctrinal
f ooti ngs weaker than they were in 1973. No devel opnent of
constitutional |aw since the case was decided has inplicitly or
explicitly left Roe behind as a nmere survivor of obsol ete
constitutional thinking.

It will be recognized, of course, that Roe stands at an
intersection of two |lines of decisions, but in whichever
doctrinal category one reads the case, the result for present
purposes wWill be the sanme. The Roe Court itself placed its
hol ding in the succession of cases nobst promnently exenplified
by Giswld v. Connecticut, 381 U S. 479 (1965), see Roe, 410 U
S., at 152-153. Wwen it is so seen, Roe is clearly in no
| eopardy, since subsequent constitutional devel opnents have
nei t her di sturbed, nor do they threaten to dimnish, the scope of
recogni zed protection accorded to the liberty relating to
intimate rel ationships, the famly, and deci sions about whet her
or not to beget or bear a child. See, e.g., Carey v. Population
Services International, 431 U S. 678 (1977); Mowore v. East
Cleveland, 431 U. S. 678 (1977).

Roe, however, may be seen not only as an exenplar of Giswold
| i berty but as a rule (whether or not m staken) of personal
aut onony and bodily integrity, with doctrinal affinity to cases
recogni zing limts on governnental power to nandate nedi ca
treatment or to bar its rejection. |If so, our cases since Roe
accord with Roe's viewthat a State's interest in the protection
of life falls short of justifyingany plenary override of

i ndividual |iberty claims. Cruzan v. Director, M ssouri Dept. of
Heal th, 497 U S. 261,278 (1990); Cf., e.g., R ggins v. Nevada,
504 U.S. (1992) (slip. op., at 7); Washington v.

Harper, 494 U. S.210 (1990): see also, e.g., Rochin v.
California, 342 U S. 165 (1952); Jacobson v. Massachusetts, 197
U S 11, 24-30 (1905).

Finally, one could classify Roe as sui generis. |If the case is
so viewed, then there clearly has been no erosion of its central
determ nation. The original holding resting on the concurrence
of seven Menbers of the Court in 1973 was expressly affirned by a
majority of six in 1983, see Akron v. Akron Center for
Reproductive Health, Inc., 462 U S. 416 (1983) (Akron 1), and by



a mpjority of five in 1986, see Thornburgh v. Anmerican Coll ege of
Obstetricians and Gynecol ogists, 476 U. S. 747 (1986), expressing
adherence to the constitutional ruling despite legislative
efforts in sone States to test its limts. Mre recently, in
Webster v. Reproductive Health Services, 492 U S. 490 (1989),
al t hough two of the present authors questioned the trinester
framework in a way consistent with our judgnment today, see id.,
at 518 (Rehnquist C. J., joined by Wiite, and Kennedy, JJ.); id.
, at 529 (O Connor, J., concurring in part and concurring in

j udgnent), a najority of the Court either decided to reaffirmor
declined to address the constitutional validity of the central
hol di ng of Roe. See Wbster, 492 U S., at 521 (Rehnquist, C J.
, joined by Wiite and Kennedy, JJ.); id., at 525-526 (O Con- nor
J., concurring in part and concurring in judgnment); id., at 537,
553 (Bl ackmun, J., joined by Brennan and Marshall, JJ.,
concurring in part and dissenting in part); id., at 561-563
(Stevens, J., concurring in part and dissenting in part).

Nor will courts building upon Roe be likely to hand down
erroneous deci sions as a consequence. Even on the assunption
that the central holding of Roe was in error, that error would go
only to the strength of the state interest in fetal protection,
not to the recognition afforded by the Constitution to the
wonman's liberty. The latter aspect of the decision fits
confortably within the franework of the Court's prior decisions
i ncludi ng Skinner v. klahoma ex rel. WIllianson, 316 U S. 535
(1942), Giswold, supra, Loving v. Virginia, 388 U S. 1 (1967)
, and Eisenstadt v. Baird, 405 U S. 438 (1972), the hol dings of
whi ch are not a series of isolated points, but mark a rational
conti nuum Poe v. Ulnman, 367 U S., at 543 (1961) (Harlan, J.,
di ssenting). As we described in Carey v. Popul ati on Services
I nternational, supra, the |iberty which enconpasses those
deci sions includes "the interest in independence in making
certain kinds of inportant decisions.' Wile the outer limts of
this aspect of [protected |iberty] have not been marked by the
Court, It is clear that anong the decisions that an individual
may nmake wi thout unjustified governnent interference are persona
decisions ‘relating to marriage, procreation, contraception,
fam |y rel ationships, and child rearing and education.’' 1d., at
684-685 (citations omtted). The soundness of this prong of the
Roe analysis is apparent froma consideration of the alternative.
| f indeed the woman's interest in deciding whether to bear and
beget a child had not been recognized as in Roe, the State m ght
as readily restrict a wonan's right to choose to carry a
pregnancy to termas to termnate it, to further asserted state
I nterests in population control, or eugenics, for exanple. Yet
Roe has been sensibly relied upon to counter any such
suggestions. E.g., Arnold v. Board of Education of Escanbia
County, Ala., 880 F. 2d 305, 311 (CA1l1 1989) (relying upon Roe
and concl udi ng that governnent officials violate the Constitution
by coercing a mnor to have an abortion); Avery v. County of
Burke, 660 F. 2d 111, 115 (CA4 1981) (county agency inducing
teenage girl to undergo unwanted sterilization on the basis of
m srepresentation that she had sickle cell trait); see also In re
Quinlan, 70 N.J. 10, 355 A 2d 647, cert. denied sub nom Garger



v. New Jersey, 429 U. S. 922 (1976) (relying on Roe in finding a

right to termnate nmedical treatnment). In any event, because
Roe's scope is confined by the fact of its concern with
post conception potential life, a concern otherwise likely to be

| nplicated only by some fornms of contraception protected
i ndependently under Giswil d and | ater cases, any error in Roe is
unlikely to have serious ramfications in future cases.

/* The Court does not dwell on the fact that the states not only
used to outlaw abortion, but in many cases, they also required
forced sterilizations. Roe also can be seen to limt (or even
prohibit) state laws, active into the 1970's where those bel ow
certain 1Q s were sterilized. */

4

We have seen how tine has overtaken sone of Roe's factua
assunptions: advances in maternal health care allow for abortions
safe to the nother later in pregnancy than was true in 1973, see
Akron 1, supra, at 429, n. 11, and advances in neonatal care have
advanced viability to a point somewhat earlier. Conpare Roe, 410
U S., at 160, with Wbster, supra, at 515-516 (opinion of
Rehnqu- ist, C J.); see Akron |, supra, at 457, and n. 5
(O Connor, J., dissenting). But these facts go only to the
schene of tinme limts on the realization of conpeting interests,
and the divergences fromthe factual prem ses of 1973 have no
bearing on the validity of Roe's central holding, that viability
marks the earliest point at which the State's interest in fetal
life is constitutionally adequate to justify a legislative ban on
nont her apeuti ¢ abortions. The soundness or unsoundness of that
constitutional judgment in no sense turns on whether viability
occurs at approximately 28 weeks, as was usual at the tinme of
Roe, at 23 to 24 weeks, as it sonetinmes does today, or at sone
nonent even slightly earlier in pregnancy, as it may if fetal
respiratory capacity can sonmehow be enhanced in the future.
Whenever it may occur, the attainnent of viability may continue
to serve as the critical fact, just as it has done since Roe was
deci ded; which is to say that no change in Roe's factua
under pinning has left its central hol ding obsol ete, and none
supports an argunent for overruling it.

5

The sum of the precedential inquiry to this point shows Roe's
under pi nni ngs unweakened in any way affecting its central

hol ding. Whiile it has engendered di sapproval, it has not been
unwor kabl e.  An entire generation has cone of age free to assune
Roe's concept of liberty in defining the capacity of wonen to act
in society, and to make reproductive decisions; no erosion of
principle going to liberty or personal autonomnmy has |eft Roe's
central holding a doctrinal remant; Roe portends no devel opnents
at odds with other precedent for the analysis of personal

| i berty; and no changes of fact have rendered viability nore or

| ess appropriate as the point at which the bal ance of interests



tips. Wthin the bounds of nornmal stare decisis analysis, then,
and subject to the considerations on which it customarily turns,
the stronger argunment is for affirm ng Roe's central hol ding,
Wi t h what ever degree of personal reluctance any of us may have,
not for overruling it.

/[* This analysis is quite simlar to that of "liberty interest™
as applied to the states. A state does not have to accord certain
types of rights to its citizens; but once it does, the revocation
or limtation of the privileges nust be pursuant to due process.
The Court argues here that it grant an expectation of the right
to abortions during the early part of pregnancy and thus shoul d
not cavalierly overrule the same. */

B

In a less significant case, stare decisis analysis could, and
woul d, stop at the point we have reached. But the sustained and
W despread debate Roe has provoked calls for some conparison
bet ween that case and ot hers of conparabl e di nension that have
responded to national controversies and taken on the inpress of
the controversies addressed. Only two such decisional |ines from
t he past century present thensel ves for exam nation, and in each
i nstance the result reached by the Court accorded with the
principles we apply today.

The first exanple is that line of cases identified with Lochner
v. New York, 198 U. S. 45 (1905), which inposed substantive
limtations on legislation limting econom c autonony in favor of
heal th and wel fare regul ation, adopting, in Justice Hol nes' view,
the theory of laissez-faire. 1d., at 75 (Holnes, J., dissenting)
. The Lochner decisions were exenplified by Adkins v. Children's
Hospital of D.C., 261 U S. 525 (1923), in which this Court held
it to be an infringenent of constitutionally protected |iberty of
contract to require the enployers of adult wonen to satisfy
m ni num wage standards. Fourteen years |ater, Wst Coast Hotel
Co. v. Parrish, 300 U S. 379 (1937), signalled the dem se of
Lochner by overruling Adkins. In the neantine, the Depression
had come and, with it, the | esson that seened unm stakable to
nost people by 1937, that the interpretation of contractual
freedom protected in Adkins rested on fundanentally fal se factua
assunptions about the capacity of a relatively unregul ated mar ket
to satisfy mnimal |evels of human welfare. See Wst Coast Hot el
Co., supra, at 399. As Justice Jackson wote of the
constitutional crisis of 1937 shortly before he came on the
bench, The ol der world of |aissez faire was recogni zed everywhere
outside the Court to be dead. R Jackson, The Struggle for
Judi cial Supremacy 85 (1941). The facts upon which the earlier
case had prem sed a constitutional resolution of social
controversy had proved to be untrue, and history's denonstration
of their untruth not only justified but required the new choice
of constitutional principle that West Coast Hotel announced. O
course, it was true that the Court |ost sonething by its
m sperception, or its |lack of prescience, and the Court-packing



crisis only magnified the | oss; but the clear denonstration that
the facts of economic |life were different fromthose previously
assuned warranted the repudiation of the old | aw.

The second conparison that 20th century history invites is with
t he cases enploying the separate-but-equal rule for applying the
Fourteenth Amendnent's equal protection guarantee. They began
Wi th Plessy v. Ferguson, 163 U S. 537 (1896), hol ding that
| egi sl atively mandat ed racial segregation in public
transportati on works no denial of equal protection, rejecting the
argunent that racial separation enforced by the | egal machi nery
of Anmerican society treats the black race as inferior. The
Pl essy Court considered the underlying fallacy of the plaintiff's
argunent to consist in the assunption that the enforced
separation of the two races stanps the colored race with a badge

of inferiority. |If this be so, it is not by reason of anything
found in the act, but solely because the col ored race chooses to
put that construction upon it. 1d., at at 551. Wether, as a

matter of historical fact, the Justices in the Plessy majority
believed this or not, see id., at 557, 562 (Harlan, J.,

di ssenting), this understanding of the inplication of segregation
was the stated justification for the Court's opinion. But this
under st andi ng of the facts and the rule it was stated to justify
were repudiated in Brown v. Board of Education, 347 U S. 483
(1954). As one commrent ator observed, the question before the
Court in Brown was whether discrimnation inheres in that
segregation which is inposed by law in the twentieth century in
certain specific states in the American Union. And that question
has neani ng and can find an answer only on the ground of history
and of common know edge about the facts of life in the tines and
pl aces afore- said. Black, The Lawful ness of the Segregation
Decisions, 69 Yale L. J. 421, 427 (1960).

The Court in Brown addressed these facts of |life by observing

t hat what ever may have been the understanding in Plessy's tine of
t he power of segregation to stigmatize those who were segregated
Wi th a badge of inferiority, it was clear by 1954 that |legally
sanctioned segregation had just such an effect, to the point that
racially separate public educational facilities were deened

i nherently unequal. 374 U S., at 494-495. Society's
under st andi ng of the facts upon which a constitutional ruling was
sought in 1954 was thus fundanentally different fromthe basis
clainmed for the decision in 1896. Wile we think Plessy was
wrong the day it was deci ded, see Plessy, supra, at 552-564
(Harlan, J., dissenting), we nust al so recognize that the Pl essy
Court's explanation for its decision was so clearly at odds with
the facts apparent to the Court in 1954 that the decision to
reexam ne Pl essy was on this ground alone not only justified but
required.

West Coast Hotel and Brown each rested on facts, or an
under st andi ng of facts, changed fromthose which furnished the
clainmed justifications for the earlier constitutional
resol utions. Each case was conprehensible as the Court's
response to facts that the country could understand, or had cone



to understand al ready, but which the Court of an earlier day, as
its own decl arations disclosed, had not been able to perceive. As
t he deci sions were thus conprehensi ble they were al so defensi bl e,
not nerely as the victories of one doctrinal school over another
by dint of nunbers (victories though they were), but as
applications of constitutional principle to facts as they had not
been seen by the Court before. 1In constitutional adjudication as
el sewhere in |ife, changed circunstances may i npose new
obligations, and the thoughtful part of the Nation could accept
each decision to overrule a prior case as a response to the
Court's constitutional duty.

/* Perhaps President Roosevelts threat to pack the court if it
did not stop overruling all of the new deal l|legislation is also
rel evant. */

Because the case before us presents no such occasion it could be
seen as no such response. Because neither the factual
under pi nni ngs of Roe's central hol di ng nor our understandi ng of
it has changed (and because no other indication of weakened
precedent has been shown) the Court could not pretend to be
reexam ning the prior law with any justification beyond a present
doctrinal disposition to come out differently fromthe Court of
1973. To overrule prior law for no other reason than that would
run counter to the view repeated in our cases, that a decision to
overrul e should rest on sone special reason over and above the
belief that a prior case was wongly decided. See, e.g.,

Mtchell v. WT. Gant, 416 U S. 600, 636 (1974) (Stewart, J.,
di ssenting) ( A basic change in the |aw upon a ground no firner
than a change in our nmenbership invites the popul ar m sconception
that this institutionis little different fromthe two political
branches of the Governnent. No m sconception could do nore

| asting injury to this Court and to the systemof law which it is
our abiding mssion to serve); Mapp v. Chio, 367 U S. 643, 677
(1961) (Harlan, J., dissenting).

C

The exam nation of the conditions justifying the repudiation of
Adki ns by West Coast Hotel and Plessy by Brown is enough to
suggest the terrible price that would have been paid if the Court
had not overruled as it did. 1In the present case, however, as
our analysis to this point makes clear, the terrible price would
be paid for overruling. Qur analysis would not be conplete,
however, wi thout explaining why overruling Roe's central hol ding
woul d not only reach an unjustifiable result under principles of
stare decisis, but would seriously weaken the Court's capacity to
exercise the judicial power and to function as the Suprene Court
of a Nation dedicated to the rule of law. To understand why this
woul d be so it is necessary to understand the source of this
Court's authority, the conditions necessary for its preservation,
and its relationship to the country's understanding of itself as
a constitutional Republic.



The root of American governnmental power is revealed nost clearly
in the instance of the power conferred by the Constitution upon
the Judiciary of the United States and specifically upon this
Court. As Anericans of each succeeding generation are rightly
told, the Court cannot buy support for its decisions by spending
noney and, except to a minor degree, it cannot independently
coerce obedience to its decrees. The Court's power lies, rather,
inits legitimcy, a product of substance and perception that
shows itself in the people's acceptance of the Judiciary as fit
to determ ne what the Nation's |aw neans and to declare what it
demands.

The underlying substance of this legitimacy is of course the
warrant for the Court's decisions in the Constitution and the

| esser sources of |egal principle on which the Court draws. That
substance is expressed in the Court's opinions, and our
contenporary understanding is such that a decision wthout
principled justification would be no judicial act at all. But
even when justification is furnished by apposite |egal principle,
something nore is required. Because not every conscien- tious
claimof principled justification will be accepted as such, the
j ustification clainmed nust be beyond dispute. The Court nust
take care to speak and act in ways that allow people to accept
its decisions on the terns the Court clainms for them as grounded
truly in principle, not as conprom ses with social and political
pressures having, as such, no bearing on the principled choices
that the Court is obliged to make. Thus, the Court's | egitimcy
depends on naking legally principled decisions under

ci rcunmstances in which their principled character is sufficiently
pl ausi bl e to be accepted by the Nation.

The need for principled action to be perceived as such is

i nplicated to sonme degree whenever this, or any other appellate
court, overrules a prior case. This is not to say, of course,
that this Court cannot give a perfectly satisfactory explanation
i n nost cases. People understand that some of the Constitution's
| anguage is hard to fathom and that the Court's Justices are
sonetinmes able to perceive significant facts or to understand
principles of law that eluded their predecessors and that justify
departures from exi sting decisions. However upsetting it may be
to those nost directly affected when one judicially derived rule
repl aces another, the country can accept some correction of error
Wi t hout necessarily questioning the legitimcy of the Court.

In two circunstances, however, the Court would al nost certainly
fail to receive the benefit of the doubt in overruling prior
cases. There is, first, a point beyond which frequent overruling
woul d overtax the country's belief in the Court's good faith.
Despite the variety of reasons that may informand justify a
decision to overrule, we cannot forget that such a decision is
usual |y perceived (and perceived correctly) as, at the |east, a
statenment that a prior decision was w ong. There is a limt to
t he amount of error that can plausibly be inmputed to prior
courts. If that Iimt should be exceeded, disturbance of prior
rul ings woul d be taken as evidence that justifiable reexam nation



of principle had given way to drives for particular results in
the short term The legitimcy of the Court would fade with the
frequency of its vacillation.

That first circunstance can be described as hypothetical; the
second is to the point here and now. \Were, in the performance
of its judicial duties, the Court decides a case in such a way as
to resolve the sort of intensely divisive contro- versy reflected
in Roe and those rare, conparable cases, its decision has a
di nensi on that the resolution of the normal case does not carry.
It is the dinmension present whenever the Court's interpretation
of the Constitution calls the contending sides of a national
controversy to end their national division by accepting a common
mandate rooted in the Constitution.

The Court is not asked to do this very often, having thus
addressed the Nation only twice in our lifetime, in the decisions
of Brown and Roe. But when the Court does act in this way, its
decision requires an equally rare precedential force to counter
the inevitable efforts to overturn it and to thwart its
i npl emrentation. Some of those efforts nmay be nere unprincipled
enotional reactions; others may proceed from principles worthy of
profound respect. But whatever the prem ses of opposition nmay
be, only the nbst convincing justification under accepted
st andards of precedent could suffice to denonstrate that a | ater
deci sion overruling the first was anything but a surrender to
political pressure, and an unjustified repudiation of the
principle on which the Court staked its authority in the first
Instance. So to overrule under fire in the absence of the nost
conpel ling reason to reexam ne a wat ershed deci si on woul d subvert
the Court's legitimcy beyond any serious question. Cf. Brown
v. Board of Education, 349 U S. 294, 300 (1955) (Brown I1) ( [1]
t should go without saying that the vitality of th[e]
constitutional principles [announced in Brown v. Board of
Education, 347 U S. 483 (1954),] cannot be allowed to yield
si nply because of disagreenent with then

The country's | oss of confidence in the judiciary would be
underscored by an equally certain and equal |y reasonabl e
condemation for another failing in overruling unnecessarily and
under pressure. Some cost will be paid by anyone who approves or
i npl ements a constitutional decision where it is unpopul ar, or
who refuses to work to underm ne the decision or to force its
reversal. The price may be criticismor ostracism or it my be
violence. An extra price will be paid by those who thensel ves
di sapprove of the decision's results when vi ewed outsi de of
constitutional terns, but who nevertheless struggle to accept it,
because they respect the rule of law. To all those who will be
so tested by following, the Court inplicitly undertakes to remain
steadfast, lest in the end a price be paid for nothing. The
prom se of constancy, once given, binds its naker for as |long as
the power to stand by the decision survives and the understandi ng
of the issue has not changed so fundanentally as to render the
conm tment obsolete. Fromthe obligation of this promse this
Court cannot and shoul d not assume any exenption when duty



requires it to decide a case in conformance with the
Constitution. A wlling breach of it would be nothing | ess than
a breach of faith, and no Court that broke its faith with the
peopl e coul d sensibly expect credit for principle in the decision
by which it did that.

It is true that dimnished legitimcy may be restored, but only
slowy. Unlike the political branches, a Court thus weakened
could not seek to regain its position with a new mandate fromthe
voters, and even if the Court could sonehow go to the polls, the
| oss of its principled character could not be retrieved by the
casting of so many votes. Like the character of an individual,
the legitimacy of the Court nmust be earned over tinme. So,

i ndeed, must be the character of a Nation of people who aspire to
live according to the rule of law. Their belief in thenselves as
such a people is not readily separable fromtheir understandi ng
of the Court invested with the authority to decide their
constitutional cases and speak before all others for their
constitutional ideals. |If the Court's legitimcy should be
underm ned, then, so would the country be in its very ability to
see itself through its constitutional ideals. The Court's
concern with legitimacy is not for the sake of the Court but for
the sake of the Nation to which it is responsible.

The Court's duty in the present case is clear. In 1973, it
confronted the already-divisive issue of governnental power to
limt personal choice to undergo abortion, for which it provided
a new resol ution based on the due process guaranteed by the
Fourteenth Anendnent. \Whether or not a new social consensus is
devel oping on that issue, its divisiveness is no |less today than
in 1973, and pressure to overrule the decision, like pressure to
retain it, has grown only nore intense. A decision to overrule
Roe' s essential hol ding under the existing circunstances would
address error, if error there was, at the cost of both profound
and unnecessary damage to the Court's legitinmacy, and to the
Nation's commtment to the rule of law. It is therefore
i nperative to adhere to the essence of Roe's original decision,
and we do so today.

|V

From what we have said so far it follows that it is a
constitutional liberty of the woman to have sone freedomto
term nate her pregnancy. W conclude that the basic decision in
Roe was based on a constitutional analysis which we cannot now
repudi ate. The woman's liberty is not so unlinmted, however,
that fromthe outset the State cannot show its concern for the
life of the unborn, and at a later point in fetal devel opnent the
State's interest in life has sufficient force so that the right
of the woman to term nate the pregnancy can be restricted.

That brings us, of course, to the point where nmuch criticismhas
been directed at Roe, a criticismthat always inheres when the
Court draws a specific rule fromwhat in the Constitution is but
a general standard. W conclude, however, that the urgent clains



of the wonman to retain the ultimte control over her destiny and
her body, clainms inplicit in the neaning of |iberty, require us
to performthat function. Liberty nust not be extinguished for
want of a line that is clear. And it falls to us to give sone
real substance to the wonman's liberty to deternm ne whether to
carry her pregnancy to full term

We conclude the line should be drawn at viability, so that
before that tinme the woman has a right to choose to termi nate her
pregnancy. W adhere to this principle for two reasons. First,
as we have said, is the doctrine of stare decisis. Any judicial
act of line-drawing nay seem sonewhat arbitrary, but Roe was a
reasoned statenent, elaborated with great care. W have tw ce
reaffirmed it in the face of great opposition. See Thornburgh v.
Anmerican Col | ege of Cbstetricians & Gynecol ogi sts, 476 U. S., at
759; Akron I, 462 U S., at 419-420. Although we nust overrule
t hose parts of Thornburgh and Akron | which, in our view, are
i nconsistent with Roe's statenent that the State has a legitinate
interest in pronoting the Iife or potential |ife of the unborn,
see infra, at __ , the central prem se of those cases represents
an unbroken commtnent by this Court to the essential holding of
Roe. It is that prem se which we reaffirmtoday

The second reason is that the concept of viability, as we noted
in Roe, is the time at which there is a realistic possibility of
mai nt ai ni ng and nourishing a life outside the wonb, so that the
I ndependent exi stence of the second life can in reason and al
fai rness be the object of state protection that now overrides the
rights of the woman. See Roe v. Wade, 410 U. S., at 163.
Consistent with other constitutional norns, |egislatures nay draw
| i nes which appear arbitrary wi thout the necessity of offering a
justification. But courts may not. W nust justify the |ines we
draw. And there is no line other than viability which is nore
wor kabl e.  To be sure, as we have said, there nay be sone nedica
devel opnents that affect the precise point of viability, see

supra, at ___, but this is an inprecision within tolerable limts
given that the nedical comunity and all those who nust apply its
di scoveries will continue to explore the matter. The viability

line al so has, as a practical matter, an elenent of fairness. In

sone broad sense it mght be said that a woman who fails to act
before viability has consented to the State's intervention on
behal f of the devel oping child.

The woman's right to term nate her pregnancy before viability is
the nost central principle of Roe v. Wade. It is a rule of |aw
and a conmponent of liberty we cannot renounce.

On the other side of the equation is the interest of the State
in the protection of potential |life. The Roe Court recognized
the State's inportant and legitimate interest in protecting the
potentiality of human |ife. Roe, supra, at 162. The weight to
be given this state interest, not the strength of the woman's
interest, was the difficult question faced in Roe. W do not
need to say whet her each of us, had we been Menbers of the Court
when the valuation of the State inter- est cane before it as an



original matter, would have concl uded, as the Roe Court did, that
its weight is insufficient to justify a ban on abor- tions prior
to viability even when it is subject to certain exceptions. The
matter is not before us in the first instance, and comng as it
does after nearly 20 years of litigation in Roe's wake we are
satisfied that the i mredi ate question is not the soundness of
Roe's resolution of the issue, but the precedential force that
must be accorded to its holding. And we have concluded that the
essential hol ding of Roe should be reaffirned.

Yet it nmust be renenbered that Roe v. WAade speaks with clarity
in establishing not only the woman's |iberty but also the State's
i nportant and legitimate interest in potential life. Roe, supra,
at 163. That portion of the decision in Roe has been given too
littl e acknow edgenent and inplenentation by the Court in its
subsequent cases. Those cases decided that any regul ation
t ouchi ng upon the abortion decision nust survive strict scrutiny,
to be sustained only if drawn in narrow terns to further a
conpelling state interest. See, e.g., Akron |, supra, at 427.

Not all of the cases decided under that formulation can be
reconciled with the holding in Roe itself that the State has
legitimate interests in the health of the wonman and in protecting
the potential life within her. 1In resolving this tension, we
choose to rely upon Roe, as against the | ater cases.

Roe established a trinmester franework to govern abortion
regul ations. Under this elaborate but rigid construct, alnost no

regulation at all is permtted during the first trinmester of
pregnancy; regul ations designed to protect the woman's heal th,
but not to further the State's interest inpotential life, are

permtted during the second trinester; and during the third
trimester, when the fetus is viable, prohibitions are permtted
provided the |ife or health of the nother is not at stake. Roe
v. Wade, supra, at 163-166. Mst of our cases since Roe have

i nvol ved the application of rules derived fromthe trinmester
framework. See, e.g., Thornburgh v. Anerican Coll ege of
Obstetricians and Gynecol ogi sts, supra; Akron |, supra.

The trinmester framework no doubt was erected to ensure that the
wonman' s right to choose not beconme so subordinate to the State's
interest in pronoting fetal Iife that her choice exists in theory
but not in fact. W do not agree, however, that the trinester
approach is necessary to acconplish this objective. A framework
of this rigidity was unnecessary and in its later interpretation
sonetinmes contradicted the State's perm ssible exercise of its
powers.

Though the woman has a right to choose to term nate or continue
her pregnancy before viability, it does not at all follow that
the State is prohibited fromtaking steps to ensure that this
choice is thoughtful and informed. Even in the earliest stages
of pregnancy, the State nmay enact rules and regul ati ons desi gned
to encourage her to know that there are phil osophic and soci al
argunents of great weight that can be brought to bear in favor of
continuing the pregnancy to full termand that there are



procedures and institutions to allow adoption of unwanted
children as well as a certain degree of state assistance if the
not her chooses to raise the child herself. “[T]he Constitution
does not forbid a State or city, pursuant to denocratic
processes, fromexpressing a preference for normal childbirth.’
Webster v. Reproductive Health Services, 492 U S., at 511
(opinion of the Court) (quoting Poel ker v. Doe, 432 U. S. 519,
521 (1977)). It follows that States are free to enact laws to
provi de a reasonable franework for a woman to nake a deci sion

t hat has such profound and | asting neaning. This, too, we find
consistent with Roe's central prem ses, and indeed the inevitable
consequence of our holding that the State has an interest in
protecting the Iife of the unborn.

W reject the trinester framework, which we do not consider to
be part of the essential holding of Roe. See Wbster v.
Reproductive Health Services, supra, at 518 (opinion of
Rehnquist, C. J.); id., at 529 (O Connor, J., concurring in part
and concurring in judgnent) (describing the trinmester franework
as problematic). Measures ained at ensuring that a woman's
choi ce contenpl ates the consequences for the fetus do not
necessarily interfere with the right recogni zed in Roe, although
t hose nmeasures have been found to be inconsistent with the rigid
trimester framework announced in that case. A logical reading of
the central holding in Roe itself, and a necessary reconciliation
of the liberty of the wonan and the interest of the State in

pronoting prenatal life, require, in our view, that we abandon
the trinmes- ter framework as a rigid prohibition on al
previability regulation ained at the protection of fetal life.

The trinmester framework suffers fromthese basic flaws: in its
forrmulation it msconceives the nature of the pregnant wonan's
interest; and in practice it undervalues the State's interest in
potential life, as recognized in Roe. As our jurisprudence
relating to all liberties save perhaps abortion has recognized,
not every |law which nakes a right nore difficult to exercise is,
i pso facto, an infringenent of that right. An exanple clarifies
the point. W have held that not every ball ot access limtation
amounts to an infringenent of the right to vote. Rather, the
States are granted substantial flexibility in establishing the
framework within which voters choose the candi dates for whomthey
Wi sh to vote. Anderson v. Cel ebrezze, 460 U S. 780, 788 (1983)
; Norman v. Reed, 502 U S. _ (1992).

The abortion right is simlar. Nunerous fornms of state

regul ati on m ght have the incidental effect of increasing the
cost or decreasing the availability of nmedical care, whether for
abortion or any other nedical procedure. The fact that a | aw
whi ch serves a valid purpose, one not designed to strike at the
right itself, has the incidental effect of making it nore
difficult or nore expensive to procure an abortion cannot be
enough to invalidate it. Only where state regulation inposes an
undue burden on a wonman's ability to nmake this decision does the
power of the State reach into the heart of the liberty protected
by the Due Process Cl ause. See Hodgson v. M nnesota, 497 U.S.
417, 458-459 (1990) (O Connor, J., concurring in part and



concurring in judgnent in part); Chio v. Akron Center for
Reproductive Health, 497 U S. 502, --- (1990) (Akron I1)

(opi nion of Kennedy, J.) Webster v. Reproductive Health Services,
supra, at 530 (O Connor, J., concurring in part and concurring in
j udgnent); Thornburgh v. Anmerican College of Cbstetricians and
Gynecol ogi sts, 476 U. S., at 828 (O Connor, J., dissenting);

Si nopoul os v. Virginia, 462 U S. 506, 520 (1983) (O Connor, J.
concurring in part and concurring in judgnment); Planned

Par ent hood Assn. of Kansas City v. Ashcroft, 462 U S. 476, 505
(1983) (O Connor, J., concurring in judgnent in part and

di ssenting in part); Akron |, 462 U S., at 464 (O Connor, J.

j oi ned by White and Rehnquist, JJ., dissenting); Bellotti v.
Baird, 428 U S. 132, 147 (1976) (Bellotti 1).

/* This statenent tends to avoid the fact that brain surgery,
which is life threatening and far nore chancy that an abortion
does not have:

(1) Spousal notification requirenents;

(2) 24 hour cooling off periods;

(3) special laws requiring information for the patient to be
presented, etc.

| medi ately after Roe (and as the opinion will state in the next
sections) many states required extraordi nary and burdensone
requi renents to make abortions |egal but the Court struck this
down. This new "re-affirmance” of the central principles of Roe
is thus actually a significant retreat, allowing a great deal
nore "back door"™ regulation of abortions within the tinme fram
when Roe provides for abortions on demand. */

For the nost part, the Court's early abortion cases adhered to
this view. |In Maher v. Roe, 432 U. S. 464, 473-474 (1977), the
Court expl ained: Roe did not declare an unqualified
“constitutional right to an abortion,' as the District Court
seenmed to think. Rather, the right protects the woman from
undul y burdensone interference with her freedomto deci de whet her
to term nate her pregnancy. See also Doe v. Bolton, 410 U. S.
179, 198 (1973) ( [T]he interposition of the hospital abortion
conmittee is unduly restrictive of the patient's rights);

Bellotti I, supra, at 147 (State nmay not inpose undue burdens
upon a m nor capable of giving an infornmed consent); Harris v.
McRae, 448 U. S. 297, 314 (1980) (citing Maher, supra). Cf.
Carey v. Popul ation Services International, 431 U S., at 688 (

[ T] he same test nmust be applied to state regul ations that burden
an individual's right to decide to prevent conception or

term nate pregnancy by substantially limting access to the neans
of effectuating that decision as is applied to state statutes
that prohibit the decision entirely).

These consi derations of the nature of the abortion right
illustrate that it is an overstatenent to describe it as a right
to deci de whether to have an abortion wi thout interference from
the State, Planned Parenthood of Central Md. v. Danforth, 428 U
S. 52, 61 (1976). Al abortion regulations interfere to sone



degree with a woman's ability to decide whether to term nate her
pregnancy. It is, as a consequence, not surprising that despite
the protestations contained in the original Roe opinion to the
effect that the Court was not recognizing an absolute right, 410
U S., at 154-155, the Court's experience applying the trinester
framework has led to the striking down of sone abortion

regul ations which in no real sense deprived wonen of the ultinate
deci sion. Those deci sions went too far because the right

recogni zed by Roe is a right to be free from unwarranted
governnmental intrusion into matters so fundanentally affecting a
person as the deci sion whether to bear or beget a child.

Ei senstadt v. Baird, 405 U S., at 453. Not all governnental
intrusion is of necessity unwarranted; and that brings us to the
other basic flawin the trinmester franework: even in Roe's terns,
in practice it undervalues the State's interest in the potenti al
life within the woman.

Roe v. Wade was express in its recognition of the State's
i nportant and legitimate interest[s] in preserving and protecting
the health of the pregnant woman [and] in protecting the
potentiali- ty of human |ife. 410 U. S., at 162. The trinester
f ramewor k, however, does not fulfill Roe's own prom se that the
State has an interest in protecting fetal life or potential life.
Roe began the contradiction by using the trinester framework to
forbid any regul ati on of abortion designed to advance that
i nterest before viability. 1d., at 163. Before viability, Roe
and subsequent cases treat all governnental attenpts to influence
a wonman' s deci sion on behalf of the potential life within her as
unwarranted. This treatnent is, in our judgnent, inconpatible
Wi th the recognition that there is a substantial state interest
in potential |ife throughout pregnancy. Cf. Wbster, 492 U S.,
at 519 (opinion of Rehnquist, C. J.); Akron |, supra, at 461
(O Connor, J., dissenting).

The very notion that the State has a substantial interest in

potential life leads to the conclusion that not all regulations
must be deened unwarranted. Not all burdens on the right to
deci de whether to term nate a pregnancy will be undue. |In our

vi ew, the undue burden standard is the appropriate neans of
reconciling the State's interest with the wonman's
constitutionally protected liberty.

The concept of an undue burden has been utilized by the Court as
wel | as individual menbers of the Court, including two of us, in
ways that could be considered inconsistent. See, e.g., Hodgson
v. Mnnesota, 497 U. S., at --- (O Connor, J., concurring in
part and concurring in judgnment); Akron Il, 497 U S., at ---
(opi nion of Kennedy, J.); Thornburgh v. American Col |l ege of
Obstetricians and Gynecol ogists, 476 U. S., at 828-829 (O Connor,
J., dissenting); Akron |, supra, at 461-466 (O Connor, J.,

di ssenting); Harris v. MRae, supra, at 314; Maher v. Roe, supra,
at 473; Beal v. Doe, 432 U S. 438, 446 (1977); Bellotti 1,
supra, at 147. Because we set forth a standard of general
application to which we intend to adhere, it is inportant to
clarify what is nmeant by an undue burden.



A finding of an undue burden is a shorthand for the concl usion
that a state regul ation has the purpose or effect of placing a
substantial obstacle in the path of a woman seeki ng an abortion
of a nonviable fetus. A statute with this purpose is invalid
because the nmeans chosen by the State to further the interest in

potential life nust be calculated to informthe woman's free
choice, not hinder it. And a statute which, while furthering the
interest in potential |life or some other valid state interest,

has the effect of placing a substantial obstacle in the path of a
wonman' s choi ce cannot be considered a perm ssi ble neans of
serving its legitimte ends. To the extent that the opinions of
the Court or of individual Justices use the undue burden standard
in a manner that is inconsistent with this analysis, we set out
what in our view should be the controlling standard. Cf
McCl eskey v. Zant, 499 U S. ---, ---
(1991) (slip op., at 20) (attenpting to define the doctrine of
abuse of the wit with nore precision after acknow edgi ng tension
anong earlier cases). |In our considered judgnment, an undue
burden is an unconstitutional burden. See Akron Il, supra, at -
- (opinion of Kennedy, J.). Understood another way, we answer
the question, left open in previous opinions discussing the undue
burden formul ati on, whether a | aw designed to further the State's
interest in fetal |ife which inposes an undue burden on the
wonan' s deci sion before fetal viability could be constitutional.
See, e.g., Akron I, supra, at 462-463 (O Connor, J., dissenting)
The answer i s no.

Some gui ding principles should energe. Wsat is at stake is the
wonman's right to make the ultimate decision, not a right to be
insulated fromall others in doing so. Regulations which do no
nore than create a structural mechanism by which the State, or
the parent or guardian of a mnor, nmay express profound respect
for the life of the unborn are permtted, if they are not a
substan- tial obstacle to the woman's exercise of the right to
choose. See infra, at __ -  (addressing Pennsylvania's
parental consent requirenent). Unless it has that effect on her
right of choice, a state neasure designed to persuade her to
choose childbirth over abortion will be upheld if reasonably
related to that goal. Regulations designed to foster the health
of a woman seeking an abortion are valid if they do not
constitute an undue burden.

Even when jurists reason fromshared prem ses, sone di sagreenent
is inevitable. Conpare Hodgson, 497 U S., at ------- (opi ni on
of Kennedy, J.) withid., at ------- (O Connor, J., concurring in
part and concurring in judgnment in part). That is to be expected
In the application of any |egal standard whi ch nust accommobdat e
life's conplexity. W do not expect it to be otherwise with
respect to the undue burden standard. W give this sumary:

(a) To protect the central right recogni zed by Roe v. Wade whil e
at the sane tinme accommodating the State's profound interest in
potential life, we will enploy the undue burden anal ysis as



explained in this opinion. An undue burden exists, and therefore
a provision of lawis invalid, if its purpose or effect is to

pl ace a substantial obstacle in the path of a woman seeki ng an
abortion before the fetus attains viability.

(b) W reject the rigid trinester framework of Roe v. Wade. To
pronote the State's profound interest in potential life,
t hroughout pregnancy the State may take neasures to ensure that
the woman' s choice is infornmed, and neasures designed to advance
this interest will not be invalidated as |Iong as their purpose is
to persuade the woman to choose childbirth over abortion. These
measures nust not be an undue burden on the right.

(c) As with any nedical procedure, the State may enact

regul ations to further the health or safety of a wonan seeking an
abortion. Unnecessary health regul ations that have the purpose
or effect of presenting a substantial obstacle to a woman seeking
an abortion inpose an undue burden on the right.

/* This begs the question. If critical brain surgery is not
singl ed out for special restriction, then the question becones
one of intepreting intent. Placing even sinple recordkeeping
requi renments on operations or seem ngly innocuous waiting periods
may not seem greatly burdensone, but do in fact appear to be
quite difficult to reconcile with the fact that JUST abortion is
chosen for such regul ations. */

(d) Qur adoption of the undue burden anal ysis does not disturb
the central holding of Roe v. Wade, and we reaffirmthat

hol di ng. Regardl ess of whether exceptions are nmade for

particul ar circunmstances, a State may not prohibit any wonman from
maki ng the ultinate decision to term nate her pregnancy before
viability.

(e) W also reaffirm Roe's hol ding that subsequent to viability,
the State in pronmoting its interest in the potentiality of human
life may, if it chooses, regulate, and even proscribe, abortion
except where it is necessary, in appropriate medical judgnent,
for the preservation of the Iife or health of the nother. Roe v.
Wade, 410 U. S., at 164-165.

These principles control our assessnent of the Pennsylvani a
statute, and we now turn to the issue of the validity of its
chal | enged provi si ons.

V

The Court of Appeals applied what it believed to be the undue
burden standard and uphel d each of the provisions except for the
husband notification requirenment. W agree generally with this
concl usion, but refine the undue burden anal ysis in accordance
Wi th the principles articul ated above. W now consi der the
separate statutory sections at issue.



A

Because it is central to the operation of various other
requi renents, we begin with the statute's definition of nedica
emergency. Under the statute, a nedical energency is

[t] hat condition which, on the basis of the
physi cian's good faith clinical judgnent, so
conplicates the nedical condition of a pregnant woman
as to necessitate the inmedi ate abortion of her
pregnancy to avert her death or for which a delay wll
create serious risk of substantial and irreversible
i mpai rment of a major bodily function. 18 Pa. Cons.
Stat. (1990). 3203.

Petitioners argue that the definition is too narrow, contending
that it forecloses the possibility of an i mredi ate abortion
despite sonme significant health risks. [If the contention were
correct, we would be required to invalidate the restrictive
operation of the provision, for the essential holding of Roe
forbids a State frominterfering with a woman's choice to undergo
an abortion procedure if continuing her pregnancy woul d
constitute a threat to her health. 410 U S., at 164. See also
Harris v. McRae, 448 U S., at 316.

The District Court found that there were three serious
condi ti ons whi ch woul d not be covered by the statute:

preecl anpsi a, inevitable abortion, and premature ruptured
menbrane. 744 F. Supp., at 1378. Yet, as the Court of Appeals
observed, 947 F.2d, at 700-701, it is undisputed that under sone
ci rcunst ances each of these conditions could lead to an illness
Wit h substantial and irreversible consequences. Wile the
definition could be interpreted in an unconstitutional manner,
the Court of Appeals construed the phrase serious risk to include
those circunstances. 1d., at 701. It stated: we read the

medi cal energency exception as intended by the Pennsyl vani a

| egi slature to assure that conpliance with its abortion
regul ati ons would not in any way pose a significant threat to the
life or health of a woman. Ibid. As we said in Brockett v.
Spokane Arcades, Inc., 472 U S. 491, 499-500 (1985): Normally,

. . . we defer to the construction of a state statute given it
by the | ower federal courts. Indeed, we have said that we w |
defer to lower court interpretations of state | aw unless they
amount to plain error. Palnmer v. Hoffman, 318 U. S. 109, 118
(1943). This "reflect[s] our belief that district courts and
courts of appeals are better schooled in and nore able to
interpret the laws of their respective States.' Frisby v.

Schultz, 487 U. S. 474, 482 (1988) (citation omtted). W
adhere to that course today, and conclude that, as construed by
the Court of Appeals, the nedical energency definition inposes no
undue burden on a wonman's abortion right.

[* The "we will assune that they will re-wite the statute
through interpreting it" rule in which an invalid regulation is
uphel d due to, in this case, hoped constructions of the law. O,



it is anotice to the state that if it wants the |aw to be
enf orceabl e that the courts must narrow the scope of what the
| egi sl ature i ntended. */

B

We next consider the inforned consent requirenment. 18 Pa. Cons.
Stat. Ann. 3205. Except in a nmedical energency, the statute
requires that at |east 24 hours before performng an abortion a
physi cian i nformthe woman of the nature of the procedure, the
health risks of the abortion and of childbirth, and the probable
gestational age of the unborn child. The physician or a
qual i fi ed nonphysician nust informthe woman of the availability
of printed materials published by the State describing the fetus
and providing information about nedi cal assistance for
childbirth, information about child support fromthe father, and
a |ist of agencies which provide adoption and other services as
alternatives to abortion. An abortion may not be perforned
unl ess the wonan certifies in witing that she has been inforned
of the availability of these printed materials and has been
provided themif she chooses to view them

Qur prior decisions establish that as with any nedi cal

procedure, the State may require a woman to give her witten

I nfornmed consent to an abortion. See Planned Parenthood of
Central Mo. v. Danforth, 428 U. S., at 67. |In this respect, the
statute i s unexceptional. Petitioners challenge the statute's
definition of informed consent because it includes the provision
of specific information by the doctor and the mandatory 24-hour
wai ti ng period. The conclusions reached by a nmgjority of the
Justices in the separate opinions filed today and the undue
burden standard adopted in this opinion require us to overrule in
part sone of the Court's past decisions, decisions driven by the
trimester framework's prohibition of all previability regul ations
designed to further the State's interest in fetal life.



