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Respondent, a citizen and resident of Mexico, was forcibly

ki dnapped from his home and flown by private plane to Texas,
where he was arrested for his participation in the kidnapping and
murder of a Drug Enforcenent Adm nistration (DEA) agent and the
agent's pilot. After concluding that DEA agents were responsible
for the abduction, the District Court dismssed the indictnent on
the ground that it violated the Extradition Treaty between the
United States and Mexico (Extradition Treaty or Treaty), and
ordered respondent's repatriation. The Court of Appeals
affirmed. Based on one of its prior decisions, the court found
that, since the United States had authorized the abduction and

si nce the Mexican governnent had protested the Treaty violation,

j urisdiction was inproper.

Hel d: The fact of respondent’'s forcible abduction does not
prohibit his trial in a United States court for violations of
this country's crimnal |aws. Pp. 3-15.

(a) A defendant nmay not be prosecuted in violation of the terns
of an extradition treaty. United States v. Rauscher, 119

U.S. 407. However, when a treaty has not been invoked, a court
may properly exercise jurisdiction even though the defendant's
presence is procured by neans of a forcible abduction. Ker v.
I[Ilinois, 119 U S. 436. Thus, if the Extradition Treaty does
not prohibit respondent’'s abduction, the rule of Ker applies and
j urisdiction was proper. Pp. 3-7.

(b) Neither the Treaty's | anguage nor the history of
negoti ati ons and practice under it supports the proposition that
it prohibits abductions outside of its ternms. The Treaty says
not hi ng about either country refraining fromforcibly abducting
people fromthe other's territory or the consequences if an
abduction occurs. In addition, although the Mexican gover nnent
was nmade aware of the Ker doctrine as early as 1906, and | anguage
to curtail Ker was drafted as early as 1935, the Treaty's current
version contains no such clause. Pp. 7-11

(c) General principles of international |aw provide no basis for
interpreting the Treaty to include an inplied term prohibiting

i nternational abductions. It would go beyond established
precedent and practice to draw such an inference fromthe Treaty
based on respondent’'s argunent that abductions are so clearly
prohibited in international |aw that there was no reason to

I nclude the prohibition in the Treaty itself. It was the
practice of nations with regard to extradition treaties that



formed the basis for this Court's decision in Rauscher, supra, to
inply a termin the extradition treaty between the United States
and Engl and. Respondent's argunent, however, would require a
much larger inferential |leap with only the nost general of

i nternational law principles to support it. \While respondent may
be correct that his abduction was "shocking” and in violation of
general international |aw principles, the decision whether he
shoul d be returned to Mexico, as a matter outside the Treaty, is
a matter for the Executive Branch. Pp. 11-15.

946 F. 2d 1466, reversed and renmanded.

REHNQUI ST, C. J., delivered the opinion of the Court, in which

WHI TE, SCALI A, KENNEDY, SOUTER, and THOMAS, JJ., joined. STEVENS,
J., filed a dissenting opinion, in which BLACKMUN and O CONNOR
JJ., joined.

[ June 15, 1992]
THE CHI EF JUSTI CE del i vered the opinion of the Court.

The issue in this case is whether a crim nal defendant, abducted
to the United States froma nation with which it has an
extradition treaty, thereby acquires a defense to the
jurisdiction of this country's courts. W hold that he does not,
and that he may be tried in federal district court for violations
of the crimnal law of the United States.

Respondent, Hunberto Al varez-Machain, is a citizen and
resident of Mexico. He was indicted for participating in the
ki dnap and nurder of United States Drug Enforcenent
Adm ni stration (DEA) special agent Enrique Camarena- Sal azar and a
Mexi can pil ot working with Camarena, Al fredo Zaval a- Avel ar. [ 1]
The DEA believes that respondent, a nedical doctor, participated
in the nurder by prol onging agent Camarena's life so that others
could further torture and interrogate him On April 2, 1990,
respondent was forcibly kidnapped fromhis nmedical office in
Guadal aj ara, Mexico, to be flown by private plane to El Paso,
Texas, where he was arrested by DEA officials. The D strict
Court concluded that DEA agents were responsi ble for respondent's
abduction, although they were not personally involved init.
United States v. Caro- Quintero, 745 F. Supp. 599, 602-604, 609
(CD Cal. 1990). [2]

[* One problemwith the ruling is that it m ght encourage other
countries to take the sane view "Hard cases" nmke bad | aw. */

Respondent noved to dismiss the indictnment, claimng that his
abduction constituted outrageous governnental conduct, and that
the District Court |acked jurisdiction to try himbecause he was
abducted in violation of the extradition treaty between the
United States and Mexico. Extradition Treaty, May 4, 1978,
[1979] United States-United Mexican States, 31 U S. T. 5059,
T.1.A S. No. 9656 (Extradition Treaty or Treaty). The District
Court rejected the outrageous governnmental conduct claim but



held that it |acked jurisdiction to try respondent because his
abduction violated the Extradition Treaty. The district court
di scharged respondent and ordered that he be repatriated to
Mexi co. Caro-Quintero, supra, at 614.

The Court of Appeals affirnmed the dism ssal of the indictnment
and the repatriation of respondent, relying on its decision in
United States v. Verdugo- U quidez, 939 F. 2d 1341 (CA9 1991),
cert. pending, No. 91-670. 946 F. 2d 1466 (1991). In Verdugo,
the Court of Appeals held that the forcible abduction of a
Mexi can national with the authorization or participation of the
United States violated the Extradition Treaty between the United
States and Mexico. [3] Although the Treaty does not expressly
prohi bit such abductions, the Court of Appeals held that the
"purpose” of the Treaty was violated by a forcible abduction, 939
F.2d, at 1350, which, along with a formal protest by the offended
nation, would give a defendant the right to invoke the Treaty
violation to defeat jurisdiction of the district court to try
him [4] The Court of Appeals further held that the proper renedy
for such a violation would be dism ssal of the indictnment and
repatriation of the defendant to Mexico.

In the instant case, the Court of Appeals affirnmed the district
court's finding that the United States had authorized the
abducti on of respondent, and that letters fromthe Mxican
governnment to the United States governnment served as an official
protest of the Treaty violation. Therefore, the Court of Appeals
ordered that the indictnment agai nst respondent be di sm ssed and
t hat respondent be repatriated to Mexico. 946 F. 2d, at 1467. W
granted certiorari, 502 U S. -- (1992), and now reverse.

Al t hough we have never before addressed the precise issue raised
in the present case, we have previously considered proceedings in
clainmed violation of an extradition treaty, and proceedi ngs
agai nst a defendant brought before a court by neans of a forcible
abduction. W addressed the former issue in United States v.
Rauscher, 119 U S. 407 (1886); nore precisely, the issue of
whet her the Webster-Ashburton Treaty of 1842, 8 Stat. 576, which
governed extraditions between England and the United States,
prohi bited the prosecution of defendant Rauscher for a crine
other than the crime for which he had been extradited. Whether
this prohibition, known as the doctrine of specialty, was an
i ntended part of the treaty had been di sputed between the two
nations for sone tine. Rauscher, 119 U S., at 411. Justice
Ml ler delivered the opinion of the Court, which carefully
exam ned the ternms and history of the treaty; the practice of
nations in regards to extradition treaties; the case law fromthe
states; and the witings of coomentators, and reached the
fol | owi ng concl usi on:

[ A] person who has been brought within the jurisdiction
of the court by virtue of proceedi ngs under an
extradition treaty, can only be tried for one of the

of fences described in that treaty, and for the offence
with which he is charged in the proceedings for his



extradition, until a reasonable tine and opportunity
have been given him after his release or trial upon
such charge, to return to the country from whose asyl um
he had been forcibly taken under those proceedings.”
Id., at 430 (enphasis added).

In addition, Justice MIler's opinion noted that any doubt as to
this interpretation was put to rest by two federal statutes which
i nposed the doctrine of specialty upon extradition treaties to
which the United States was a party. 1d., at 423. [5] Unlike the
case before us today, the defendant in Rauscher had been brought
to the United States by way of an extradition treaty; there was
no i ssue of a forcible abduction.

In Ker v. [Illinois, 119 U S. 436 (1886), also witten by
Justice MIler and decided the sane day as Rauscher, we addressed
the issue of a defendant brought before the court by way of a
forci bl e abduction. Frederick Ker had been tried and convicted
inan Illinois court for larceny; his presence before the court
was procured by nmeans of forcible abduction fromPeru. A
nmessenger was sent to Lina with the proper warrant to demand Ker
by virtue of the extradition treaty between Peru and the United
States. The nessenger, however, disdained reliance on the treaty
processes, and instead forcibly kidnapped Ker and brought himto
the United States. [6] We distinguished Ker's case from Rauscher,
on the basis that Ker was not brought into the United States by
virtue of the extradition treaty between the United States and
Peru, and rejected Ker's argunent that he had a right under the
extradition treaty to be returned to this country only in
accordance with its ternms. [7] W rejected Ker's due process
argunent nore broadly, holding in line with "the highest
aut horities" that "such forcible abduction is no sufficient
reason why the party should not answer when brought within the
jurisdiction of the court which has the right to try himfor such
an of fence, and presents no valid objection to his trial in such
court." Ker, supra, at 444.

In Frisbie v. Collins, 342 U S. 519, rehearing denied, 343 U
S. 937 (1952), we applied the rule in Ker to a case in which the
def endant had been ki dnapped in Chicago by M chigan officers and
brought to trial in Mchigan. W upheld the conviction over
obj ecti ons based on the due process clause and the Federal
Ki dnappi ng Act and st at ed:

This Court has never departed fromthe rul e announced
in [Ker] that the power of a court to try a person for
crime is not inpaired by the fact that he had been
brought within the court's jurisdiction by reason of a
“forcible abduction.' No persuasive reasons are now
presented to justify overruling this line of cases.
They rest on the sound basis that due process of lawis
satisfied when one present in court is convicted of
crime after having been fairly apprized of the charges
against himand after a fair trial in accordance with
constitutional procedural safeguards. There is nothing



in the Constitution that requires a court to permt a
guilty person rightfully convicted to escape justice
because he was brought to trial against his wll."
Frisbie, supra, at 522 (citation and footnote omtted)

[ 8]

/* The probl em of course being that this works both ways. What
woul d the react be to President Bush being abducted by Iraq for
crimes under lraqi |aw? */

The only differences between Ker and the present case are that
Ker was deci ded on the prenise that there was no governnenta

i nvol venent in the abduction, 119 U. S., at 443; and Peru, from
whi ch Ker was abducted, did not object to his prosecution. [9]
Respondent finds these differences to be dispositive, as did the
Court of Appeals in Verdugo, 939 F. 2d, at 1346, contending that
t hey show that respondent's prosecution, |like the prosecution of
Rauscher, violates the inplied ternms of a valid extradition
treaty. The Government, on the other hand, argues that Rauscher
stands as an "exception” to the rule in Ker only when an
extradition treaty is invoked, and the terns of the treaty
provide that its breach will limt the jurisdiction of a court.
Brief for United States 17. Therefore, our first inquiry nust be
whet her the abduction of respondent from Mexico violated the
extradition treaty between the United States and Mexico. If we
conclude that the Treaty does not prohibit respondent's
abduction, the rule in Ker applies, and the court need not

i nquire as to how respondent cane before it. In construing a
treaty, as in construing a statute, we first look to its ternms to
determine its nmeaning. Air France v. Saks, 470 U. S. 392, 397
(1985); Valentine v. United States ex. rel. Neidecker, 299 U
S. 5, 11 (1936). The Treaty says nothing about the obligations
of the United States and Mexico to refrain fromforcible

abducti ons of people fromthe territory of the other nation, or
t he consequences under the Treaty if such an abduction occurs.
Respondent submits that Article 22(1) of the Treaty which states
that it "shall apply to offenses specified in Article 2
[including nurder] commtted before and after this Treaty enters
into force,” 31 U S. T., at 5073-5074, evidences an intent to
make application of the Treaty nmandatory for those offenses.
However, the nore natural conclusion is that Article 22 was

i ncluded to ensure that the Treaty was applied to extraditions
requested after the Treaty went into force, regardl ess of when
the crime of extradition occurred. [10]

/* Foreign policy (which is the reason given by the defense for
di smissing the charges is uniquely within the province of the
Executive branch. The Executive Branch opposes return, which
shows that the official policy of the US does not recognize t he
cl aim made by the defendant. */

More critical to respondent's argunent is Article 9 of the
Treaty whi ch provides:



"1. Neither Contracting Party shall be bound to deliver up its
own nationals, but the executive authority of the requested Party
shall, if not prevented by the |aws of that Party, have the power
to deliver themup if, inits discretion, it be deened proper to
do so.

"2. If extradition is not granted pursuant to paragraph 1 of
this Article, the requested Party shall submt the case to its
conpetent authorities for the purpose of prosecution, provided
that Party has jurisdiction over the offense.”

ld., at 5065.

According to respondent, Article 9 enbodies the ternms of the
bargain which the United States struck: if the United States

Wi shes to prosecute a Mexican national, it may request that

i ndividual's extradition. Upon a request fromthe United States,
Mexico may either extradite the individual, or submt the case to
t he proper authorities for prosecution in Mexico. In this way,
respondent reasons, each nation preserved its right to choose
whet her its nationals would be tried in its own courts or by the
courts of the other nation. This preservation of rights would be
frustrated if either nation were free to abduct nationals of the
ot her nation for the purposes of prosecution. Mre broadly,
respondent reasons, as did the Court of Appeals, that all the
processes and restrictions on the obligation to extradite

est abli shed by the Treaty woul d make no sense if either nation
were free to resort to forcible kidnapping to gain the presence
of an individual for prosecution in a manner not contenpl ated by
the Treaty. Verdugo, supra, at 1350.

We do not read the Treaty in such a fashion. Article 9 does not
purport to specify the only way in which one country may gain
custody of a national of the other country for the purposes of
prosecution. In the absence of an extradition treaty, nations
are under no obligation to surrender those in their country to
foreign authorities for prosecution. Rauscher, 119 U S., at
411-412; Factor v. Laubenheinmer, 290 U. S. 276, 287 (1933); cf.
Val entine v. United States ex. rel. Neidecker, supra, at 8-9
(United States nmay not extradite a citizen in the absence of a
statute or treaty obligation). Extradition treaties exist so as
to i npose mutual obligations to surrender individuals in certain
defined sets of circunstances, follow ng established procedures.
See 1 J. Modore, A Treatise on Extradition and Interstate
Rendition, 72 (1891). The Treaty thus provi des a mechani sm which
woul d not ot herw se exist, requiring, under certain
circunstances, the United States and Mexico to extradite
i ndividuals to the other country, and establishing the procedures
to be foll owed when the Treaty is invoked.

The history of negotiation and practice under the Treaty al so
fails to show that abductions outside of the Treaty constitute a
violation of the Treaty. As the Solicitor CGeneral notes, the
Mexi can government was nmade aware, as early as 1906, of the Ker
doctrine, and the United States' position that it applied to
forci bl e abducti ons nmade outside of the ternms of the United



St at es- Mexi co extradition treaty. [11] Nonethel ess, the current
version of the Treaty, signed in 1978, does not attenpt to
establish a rule that would in any way curtail the effect of Ker.
[ 12] Moreover, although | anguage whi ch woul d grant individuals
exactly the right sought by respondent had been consi dered and
drafted as early as 1935 by a prom nent group of |egal scholars
sponsored by the faculty of Harvard Law School, no such cl ause
appears in the current treaty. [13]

Thus, the | anguage of the Treaty, in the context of its history,
does not support the proposition that the Treaty

prohi bits abductions outside of its ternms. The remaining
question, therefore, is whether the Treaty should be interpreted
so as to include an inplied term prohibiting prosecution where

t he defendant's presence is obtained by nmeans other than those
establ i shed by the Treaty. See Valentine, 299 U S., at 17
("Strictly the question is not whether there had been a uniform
practical construction denying the power, but whether the power
had been so clearly recognized that the grant should be inplied")

Respondent contends that the Treaty nust be interpreted against
t he backdrop of customary international |aw, and that
i nternational abductions are "so clearly prohibited in
international |aw' that there was no reason to include such a
clause in the Treaty itself. Brief for Respondent 11. The
i nternational censure of international abductions is further
evi denced, according to respondent, by the United Nations Charter
and the Charter of the Organization of Anerican States. 1d., at
17.

Respondent does not argue that these sources of international
| aw provi de an i ndependent basis for the right respondent asserts
not to be tried in the United States, but rather that they should
informthe interpretation of the Treaty terns.

The Court of Appeals deened it essential, in order for the

i ndi vi dual defendant to assert a right under the Treaty, that the
af fected foreign governnment had registered a protest. Verdugo,
939 F. 2d, at 1357 ("in the kidnapping case there nust be a
formal protest fromthe of fended government after the

ki dnappi ng”). Respondent agrees that the right exercised by the
i ndividual is derivative of the nation's right under the Treaty,
since nations are authorized, notw thstanding the terns of an
extradition treaty, to voluntarily render an individual to the
ot her country on terns conpletely outside of those provided in
the Treaty. The formal protest, therefore, ensures that the

"of fended" nation actually objects to the abduction and has not
in some way voluntarily rendered the individual for prosecution.
Thus the Extradition Treaty only prohibits gaining the

def endant' s presence by neans other than those set forth in the
Treaty when the nation fromwhich the defendant was abducted

obj ect s.



This argunent seens to us inconsistent with the remi nder of
respondent’'s argunment. The Extradition Treaty has the force of
|l aw, and if, as respondent asserts, it is self-executing, it
woul d appear that a court nust enforce it on behalf of an
i ndi vi dual regardl ess of the offensiveness of the practice of one
nation to the other nation. |In Rauscher, the Court noted that
Great Britain had taken the position in other cases that the
Webst er - Ashburton Treaty included the doctrine of specialty, but
no i nportance was attached to whether or not Great Britain had
protested the prosecution of Rauscher for the crinme of cruel and
unusual puni shnent as opposed to nurder.

More fundanmentally, the difficulty with the support respondent
garners frominternational lawis that none of it relates to the
practice of nations in relation to extradition treaties. In
Rauscher, we inplied a termin the Wbster-Ashburton Treaty
because of the practice of nations with regard to extradition
treaties. In the instant case, respondent would inply ternms in
the extradition treaty fromthe practice of nations wth regards
to international |aw nore generally. [14] Respondent woul d have
us find that the Treaty acts as a prohibition against a violation
of the general principle of international |aw that one governnent
may not "exercise its police power in the territory of another
state.” Brief for Respondent 16. There are nmany actions which
could be taken by a nation that would violate this principle,

i ncl udi ng wagi ng war, but it cannot seriously be contended an
i nvasion of the United States by Mexico would violate the terns
of the extradition treaty between the two nations. [15]

In sum to infer fromthis Treaty and its terns that it
prohibits all means of gaining the presence of an individual
outside of its ternms goes beyond established precedent and
practice. In Rauscher, the inplication of a doctrine of
specialty into the terns of the Wbster-Ashburton treaty which,
by its ternms, required the presentation of evidence establishing
probabl e cause of the crinme of extradition before extradition was
required, was a small step to take. By contrast, to inply from
the ternms of this Treaty that it prohibits obtaining the presence
of an individual by neans outside of the procedures the Treaty
establi shes requires a nuch larger inferential leap, with only
t he nost general of international |aw principles to support it.
The general principles cited by respondent sinply fail to
persuade us that we should inply in the United States-Mxico
Extradition Treaty a term prohibiting international abductions.

Respondent and his am ci may be correct that respondent's
abducti on was "shocking," Tr. of Oral Arg. 40, and that it nay be
in violation of general international |aw principles. Mxico has
protested the abduction of respondent through di pl omatic notes,
App. 33-38, and the decision of whether respondent should be
returned to Mexico, as a matter outside of the Treaty, is a
matter for the Executive Branch. [16] W concl ude, however, that
respondent’'s abduction was not in violation of the Extradition
Treaty between the United States and Mexico, and therefore the
rule of Ker v. Illinois is fully applicable to this case. The



fact of respondent's forcible abduction does not therefore
prohibit his trial in a court in the United States for violations
of the crimnal laws of the United States.

The judgnent of the Court of Appeals is therefore reversed, and
the case is remanded for further proceedings consistent with this
opi ni on.

So ordered.

/* The footnotes for the main and di ssenting opinion are placed
at the end of the dissenting opinion. */

JUSTI CE STEVENS, with whom JUSTI CE BLACKMUN and JUSTI CE O CONNOR
j oi n, dissenting.

The Court correctly observes that this case raises a question of
first inpression. See ante, at 3. The case is unique for
several reasons. It does not involve an ordinary abduction by a
private kidnaper, or bounty hunter, as in Ker v. Illinois, 119 U
S. 436 (1886); nor does it involve the apprehension of an
American fugitive who conmitted a crine in one State and sought
asylumin another, as in Frishie v. Collins, 342 U S. 519
(1952). Rather, it involves this country's abduction of another
country's citizen; it also involves a violation of the
territorial integrity of that other country, with which this
country has signed an extradition treaty.

A Mexican citizen was kidnaped in Mexico and charged with a
crime commtted in Mexico; his offense allegedly violated both
Mexi can and Anerican |law. Mexico has formally demanded on at
| east two separate occasions [17] that he be returned to Mexico
and has represented that he will be prosecuted and puni shed for
his alleged offense. [18] It is clear that Mexico' s demand nust
be honored if this official abduction violated the 1978
Extradition Treaty between the United States and Mexico. |In ny
opinion, a fair reading of the treaty in light of our decision in
United States v. Rauscher, 119 U S. 407 (1886), and applicable
principles of international |aw, |eads inexorably to the
conclusion that the District Court, United States v. Caro-
Quintero, 745 F. Supp. 599 (CD Cal. 1990), and the Court of
Appeal s for the Ninth Crcuit, 946 F. 2d 1466 (1991) (per
curiam, correctly construed that instrunent.

The Extradition Treaty with Mexico [19] is a conprehensive
docunent containing 23 articles and an appendi x listing the
extradi tabl e of fenses covered by the agreenent. The parties
announced their purpose in the preanble: The two Governnents
desire "to cooperate nore closely in the fight against crinme and,
to this end, to nmutually render better assistance in matters of
extradition.” [20] Fromthe preanble, through the description of
the parties' obligations with respect to offenses commtted



Wi thin as well as beyond the territory of a requesting party,

[21] the delineation of the procedures and evidentiary

requi rements for extradition, [22] the special provisions for
political offenses and capital punishnment, [23] and ot her

details, the Treaty appears to have been designed to cover the
entire subject of extradition. Thus, Article 22, entitled "Scope
of Application" states that the "Treaty shall apply to offenses
specified in Article 2 commtted before and after this Treaty
enters into force,” and Article 2 directs that "[e]xtradition
shal | take place, subject to this Treaty, for willful acts which
fall within any of [the extraditable offenses listed in] the

cl auses of the Appendi x." [24] Mreover, as noted by the Court,
ante, at 8, Article 9 expressly provides that neither Contracting
Party is bound to deliver up its own nationals, although it may
do so in its discretion, but if it does not do so, it "shal

submit the case to its conpetent authorities for purposes of
prosecution.” [25]

Petitioner's claimthat the Treaty is not exclusive, but permts
forci bl e governnental kidnaping, would transformthese, and
other, provisions into little nore than verbiage. For exanple,
provisions requiring "sufficient” evidence to grant extradition
(Art. 3), withholding extradition for political or mlitary
of fenses (Art. 5), w thholding extradition when the person sought
has already been tried (Art. 6), w thholding extradition when
the statute of l[imtations for the crinme has |apsed (Art. 7), and
granting the requested State discretion to refuse to extradite an
i ndi vidual who woul d face the death penalty in the requesting
country (Art. 8), would serve little purpose if the requesting
country could sinply kidnap the person
As the Court of Appeals for the Ninth GCrcuit recognized in a
rel ated case, "[e]ach of these provisions would be utterly
frustrated if a kidnapping were held to be a pernissible course
of governnental conduct."” United States v. Verdugo- U quidez, 939
F.2d 1341, 1349 (1991). 1In addition, all of these provisions

"only make sense if they are understood as requiring each treaty
signatory to conply with those procedures whenever it w shes to
obt ai n jurlsdlctlon over an individual who is located in another
treaty nation."” 1d., at 1351.

It is true, as the Court notes, that there is no express prom se
by either party to refrain fromforcible abductions in the
territory of the other Nation. See ante, at 9. Relying on that
om ssion, [26] the Court, in effect, concludes that the Treaty
nerely creates an optional nmethod of obtaining jurisdiction over
al | eged of fenders, and that the parties silently reserved the
right to resort to self help whenever they deem force nore
expeditious than | egal process. [27] If the United States, for
exanpl e, thought it nore expedient to torture or sinply to
execute a person rather than to attenpt extradition, these
options woul d be equally avail abl e because they, too, were not
explicitly prohibited by the Treaty. [28] That, however, is a
hi ghly inprobable interpretation of a consensual agreenent, [29]
which on its face appears to have been intended to set forth
conpr ehensi ve and excl usive rul es concerning the subject of



extradition. [30] In my opinion, "the manifest scope and obj ect
of the treaty itself,"” Rauscher, 119 U S., at 422, plainly inply
a mutual undertaking to respect the territorial integrity of the
ot her contracting party. That opinion is confirnmed by a

consi deration of the "legal context” in which the Treaty was
negotiated. [31] Cannon v. University of Chicago, 441 U S. 677,
699 (1979).

I n Rauscher, the Court construed an extradition treaty that was
far | ess conprehensive than the 1978 Treaty with Mexico. The
1842 Treaty with Great Britain determ ned the boundary between
the United States and Canada, provided for the suppression of the
African sl ave trade, and al so contai ned one paragraph authori zing
the extradition of fugitives "in certain cases.” 8 Stat. 576. In
Article X, each Nation agreed to "deliver up to justice al
persons” properly charged with any one of seven specific crines,

I ncluding murder. 119 U. S., at 421. [32] After Rauscher had
been extradited for nurder, he was charged with the | esser

of fense of inflicting cruel and unusual punishnent on a nmenber of
the crew of a vessel on the high seas. Although the treaty did
not purport to place any limt on the jurisdiction of the
demandi ng State after acquiring custody of the fugitive, this
Court held that he could not be tried for any offense other than
murder. [33] Thus, the treaty constituted the exclusive neans by
whi ch the United States could obtain jurisdiction over a

def endant within the territorial jurisdiction of Geat Britain

The Court noted that the Treaty included several specific

provi sions, such as the crinmes for which one could be extradited,
t he process by which the extradition was to be carried out, and
even the evidence that was to be produced, and concl uded t hat
"the fair purpose of the treaty is, that the person shall be
delivered up to be tried for that offence and for no other.™ 1d.

, at 423. The Court reasoned that it did not nmake sense for the
Treaty to provide such specifics only to have the person

"pas[s] into the hands of the country which charges himw th the
of fence, free fromall the positive requirenments and just

i nplications of the treaty under which the transfer of his person
takes place.” Id., at 421. To interpret the Treaty in a contrary
way woul d mean that a country could request extradition of a
person for one of the seven crines covered by the Treaty, and
then try the person for another crine, such as a political crine,
whi ch was clearly not covered by the Treaty; this result, the
Court concluded, was clearly contrary to the intent of the
parties and the purpose of the Treaty.

Rej ecting an argunment that the sole purpose of Article X was to
provi de a procedure for the transfer of an individual fromthe
j urisdiction of one sovereign to another, the Court stated:
"No such view of solem public treaties between the great nations
of the earth can be sustained by a tribunal called upon to give
j udi cial construction to them



The opposite view has been attenpted to be naintai ned
in this country upon the ground that there is no
express limtation in the treaty of the right of the
country in which the offence was commtted to try the
person for the crine alone for which he was extradited,
and that once being within the jurisdiction of that
country, no matter by what contrivance or fraud or by
what pretence of establishing a charge provided for by
the extradition treaty he may have been brought w thin
the jurisdiction, he is, when here, liable to be tried
for any offence against the | aws as though arrested
here originally. This proposition of the absence of
express restriction in the treaty of the right to try
himfor other offences than that for which he was
extradited, is nmet by the manifest scope and object of
the treaty itself.” 1d., at 422.

Thus, the Extradition Treaty, as understood in the context of
cases that have addressed simlar issues, suffices to protect the
def endant from prosecution despite the absence of any express
| anguage in the Treaty itself purporting to limt this Nation's
power to prosecute a defendant over whomit had |awfully acquired
j urisdiction. [34]

Al t hough the Court's conclusion in Rauscher was supported by a
nunber of judicial precedents, the holdings in these cases were
not nearly as uniform|[35] as the consensus of international
opi ni on that condems one Nation's violation of the territorial
integrity of a friendly neighbor. [36] It is shocking that a
party to an extradition treaty m ght believe that it has secretly
reserved the right to nake seizures of citizens in the other
party's territory. [37] Justice Story found it shocki ng enough
that the United States would attenpt to justify an American
sei zure of a foreign vessel in a Spanish port:

"But, even supposing, for a nonent, that our |aws had
required an entry of the Apollon, in her transit, does
it follow, that the power to arrest her was neant to be
gi ven, after she had passed into the exclusive
territory of a foreign nation? W think not. It would
be nonstrous to suppose that our revenue officers were
authorized to enter into foreign ports and territories,
for the purpose of seizing vessels which had of fended
agai nst our laws. It cannot be presuned that Congress
woul d voluntarily justify such a clear violation of the
| aws of nations.” The Apollon, 9 Weat. 362, 370-371
(1824) (enphasis added). [ 38]

B The | aw of Nations, as understood by Justice Story in 1824, has
not changed. Thus, a |leading treatise explains:

"A State must not performacts of sovereignty in the
territory of another State.



"It is . . . a breach of International Law for a State
to send its agents to the territory of another State to
appr ehend persons accused of having commtted a crine.
Apart from other satisfaction, the first duty of the
offending State is to hand over the person in question
to the State in whose territory he was apprehended.” 1
OppenheimM's International Law 295, and n. 1 (H

Laut erpacht 8th ed. 1955). 39

Conmenting on the precise issue raised by this case, the chief
reporter for the Anmerican Law Institute's Restatenent of Foreign
Rel ati ons used | anguage reni ni scent of Justice Story's
characterization of an official seizure in a foreign jurisdiction
as "nonstrous:"

When done wi thout consent of the foreign governnent,
abducting a person froma foreign country is a gross
violation of international |aw and gross di srespect for
a normhigh in the opinion of mankind. It is a blatant
violation of the territorial integrity of another
state; it eviscerates the extradition system
(established by a conprehensive network of treaties
involving virtually all states). [40]

In the Rauscher case, the | egal background that supported the
decision to inply a covenant not to prosecute for an offense
different fromthat for which extradition had been granted was
far | ess clear than the rule against invading the territorial
integrity of a treaty partner that supports Mexico's position in
this case. [41] |If Rauscher was correctly decided--and | am
convinced that it was-its rationale clearly dictates a conparable
result in this case. [42]

A critical flaw pervades the Court's entire opinion. It fails
to differentiate between the conduct of private citizens, which
does not violate any treaty obligation, and conduct expressly
aut hori zed by the Executive Branch of the Governnent, which
unquestionably constitutes a flagrant violation of international
| aw, 43 and in nmy opinion, also constitutes a breach of our treaty
obligations. Thus, at the outset of its opinion, the Court
states the issue as "whether a crimnal defendant, abducted to
the United States froma nation with which it has an extradition
treaty, thereby acquires a defense to the jurisdiction of this
country's courts.” Ante, at 1. That, of course, is the question
decided in Ker v. Illinois, 119 U S. 436 (1886); it is not,
however, the question presented for decision today.

The inmportance of the distinction between a court's exercise of
j urisdiction over either a person or property that has been
wrongfully seized by a private citizen, or even by a state | aw
enf or cenent agent, on the one hand, and the attenpted exercise of
j urisdiction predicated on a seizure by federal officers acting



beyond the authority conferred by treaty, on the other hand, is
expl ained by Justice Brandeis in his opinion for the Court in
Cook v. United States, 288 U S. 102 (1933). That case involved
a construction of a prohibition era treaty with Great Britain

t hat aut hori zed American agents to board certain British vessels
to ascertain whether they were engaged in inporting al coholic
beverages. A British vessel was boarded 11 1/2 mles off the
coast of Massachusetts, found to be carryi ng unmanifested

al cohol i c beverages, and taken into port. The Coll ector of
Custonms assessed a penalty which he attenpted to collect by neans
of |ibels against both the cargo and the seized vessel.

The Court held that the seizure was not authorized by the treaty
because it occurred nore than 10 mles off shore. [44] The

Governnment argued that the illegality of the seizure was
i mmat eri al because, as in Ker, the Court's jurisdiction was
supported by possession even if the seizure was wongful. Justice

Brandei s acknow edged that the argunent woul d succeed if the

sei zure had been nmade by a private party wi thout authority to act
for the Governnment, but that a different rule prevails when the
Governnment itself |acks the power to seize. Relying on Rauscher,
and di stingui shing Ker, he expl ai ned:

"Fourth. As the Mazel Tov was seized wi thout warrant of |aw,
the Iibels were properly dism ssed. The Governnment contends that
the alleged illegality of the seizure is immterial. It argues
that the facts proved show a violation of our |aw for which the
penalty of forfeiture is prescribed; that the United States may,
by filing a libel for forfeiture, ratify what otherw se woul d
have been an illegal seizure; that the seized vessel having been
brought into the Port of Providence, the federal court for Rhode
| sl and acquired jurisdiction; and that, noreover, the claimant by
answering to the nmerits waived any right to object to enforcenent
of the penalties. The argunent rests upon m sconceptions.

It is true that where the United States, having
possession of property, files a libel to enforce a
forfeiture resulting froma violation of its |aws, the
fact that the possession was acquired by a wongful act
is imaterial. Dodge v. United States, 272 U S. 530,

532 [(1926)]. Conpare Ker v. Illinois, 119 U S. 436,
444, The doctrine rests primarily upon the common-| aw
rul es that any person may, at his peril, seize property

whi ch has becone forfeited to, or forfeitable by, the
Governnent; and that proceedings by the Governnent to
enforce a forfeiture ratify a seizure nade by one

wi thout authority, since ratification is equivalent to
ant ecedent del egation of authority to seize. GCelston
v. Hoyt, 3 Weat. 246, 310 [(1818)]; Taylor v. United
States, 3 How. 197, 205-206 [(1845)]. The doctrine is
not applicable here. The objection to the seizure is
not that it was wongful nerely because nade by one
upon whom t he Governnent had not conferred authority to
seize at the place where the seizure was nmade. The
objection is that the Governnment itself |acked power to



seize, since by the Treaty it had inposed a territorial
[imtation upon its own authority. The Treaty fixes

t he conditions under which a "vessel may be seized and
taken into a port of the United States, its territories
or exercised at a greater distance fromthe coast than
t he vessel could traverse in one hour, and the seized
vessel's speed did not exceed 10 mles an hour. Cook
v. United States, 288 U S. 102, 107, 110 (1933).

possessions for adjudication in accordance with' the applicable

| aws. Thereby, Geat Britain agreed that adjudication may follow
a rightful seizure. Qur CGovernnent, |acking power to seize,

| acked power, because of the Treaty, to subject the vessel to our
| aws. To hold that adjudication may follow a wongful seizure
woul d go far to nullify the purpose and effect of the Treaty.
Conpare United States v. Rauscher, 119 U S. 407." Cook v.
United States, 288 U. S., at 120-122.

The sane reasoni ng was enpl oyed by Justice MIler to explain why
the holding in Rauscher did not apply to the Ker case. The
arresting officer in Ker did not pretend to be acting in any
official capacity when he kidnaped Ker. As Justice MI|er noted,
"the facts show that it was a clear case of kidnapping within the
dom ni ons of Peru, w thout any pretence of authority under the
treaty or fromthe governnment of the United States." Ker v.
IIlinois, 119 U S., at 443 (enphasi s added). 45 The exact
opposite is true in this case, as it was in Cook. 46

The Court's failure to differentiate between private abductions
and of ficial invasions of another sovereign's territory also
accounts for its msplaced reliance on the 1935 proposal nade by
the Advisory Conmttee on Research in International Law. See
ante, at 10, and n. 13. As the text of that proposal plainly
states, it would have rejected the rule of the Ker case. 47 The
failure to adopt that recomnmendati on does not speak to the issue
the Court decides today. The Court's admttedly "shocking"”

di sdain for customary and conventional international |aw
principles, see ante, at 14, is thus entirely unsupported by case
| aw and comment ary.



