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After he was found with a nurder victim s vehicle and ot her

bel ongi ngs, petitioner Schad was indicted for first-degree
murder. At trial, the prosecutor advanced both preneditated and
fel ony nmurder theories, against which Schad clained that the
circunstanti al evidence proved at nost that he was a thief, not a
murderer. The court refused Schad's request for an instruction
on theft as a |l esser included offense, but charged the jury on
second-degree nmurder. The jury convicted himof first-degree
nmurder, and he was sentenced to death. The State Suprene Court
affirmed, rejecting Schad's contention that the trial court erred
in not requiring the jury to agree on a single theory of first-
degree nmurder. The court also rejected Schad' s argunent that
Beck v. Al abama, 447 U. S. 625, required an instruction on the

| esser included offense of robbery.

Hel d: The judgnment is affirned.
163 Ariz. 411, 788 P. 2d 1162, affirned.

Justice Souter delivered the opinion of the Court with respect

to Part 111, concluding that Beck v. Al abama, 447 U. S. 625 --
whi ch hel d unconstitutional a state statute prohibiting |esser
i ncl uded offense instructions in capital cases -- did not entitle

Schad to a jury instruction on robbery. Beck was based on the
concern that a jury convinced that the defendant had conmtted
sone violent crime but not convinced that he was guilty of a
capital offense m ght nonethel ess vote for a capital conviction
if the only alternative was to set himfree with no puni shnent at
all. See id., at 629, 630, 632, 634, 637, 642-643, and n. 19.
This concern sinply is not inplicated here, since the jury was
given the "third option” of finding Schad guilty of a |esser

i ncl uded noncapital offense, second-degree nmurder. It would be
irrational to assune that the jury chose capital nurder rather



t han second-degree nmurder as its neans of keeping a robber off
the streets, and, thus, the trial court's choice of

i nstructions sufficed to ensure the verdict's reliability. Pp.
19-22.

Justice Souter, joined by The Chief Justice, Justice O Connor
and Justice Kennedy, concluded in Part Il that Arizona's
characterization of first-degree nurder as a single crine as to
which a jury need not agree on one of the alternative statutory
theories of preneditated or felony nurder is not
unconstitutional. Pp. 4-19.

(a) The relevant enquiry is not, as Schad argues, whether the
Constitution requires a unaninmous jury in state capital cases.

Rat her, the real question here is whether it was constitutionally
acceptable to permt the jury to reach one verdict based on any
conbi nation of the alternative findings. Pp. 4-5.

(b) The long-established rule that a jury need not agree on
whi ch overt act, anong several, was the nmeans by which a crine
was comm tted, provides a useful analogy. Nevertheless, the Due
Process Cl ause does place limts on a State's capacity to define
different states of mnd as nerely alternative neans of
conmitting a single offense; there is a point at which
di fferences between those neans becone so inportant that they may
not reasonably be viewed as alternatives to a conmon end, but
must be treated as differentiating between what the Constitution
requires to be treated as separate offenses subject to separate
jury findings. Pp. 5-11.

(c) It is inpossible to lay down any single test for determ ning
when two neans are so disparate as to exenplify two inherently
separate offenses. Instead, the concept of due process, with its
demands for fundamental fairness and for the rationality that is
an essential conponent of that fairness, must serve as the
measurenent of the level of definitional and verdict specificity
permtted by the Constitution. P. 11

(d) The relevant enquiry nust be undertaken with a threshold
presunption of |egislative conpetence. Decisions about what
facts are material and what are inmaterial, or, in terns of Inre
W nship, 397 U S. 358, 364, what "fact[s] [are] necessary to
constitute the crine,” and therefore nust be proved individually,
and what facts are mere neans, represent val ue choices nore
appropriately made in the first instance by a | egislature than by
a court. There is support for such restraint in this Court's
"burden-shifting" cases, which have made clear, in a slightly
different context, that the States nust be pernmtted a degree of
flexibility in determ ning what facts are necessary to constitute
a particular offense within the neaning of Wnship. See, e. g.,
Patterson v. New York, 432 U. S. 197, 201-202, 210. Pp. 11-13.

(e) I'n translating the due process demands for fairness and
rationality into concrete judgnments about the adequacy of
| egi sl ative determ nations, courts should | ook both to history



and wi dely shared state practice as guides to fundanental val ues.
See, e. g., id., at 202. Thus it is significant here that
Arizona's equation of the nental states of preneditated and

fel ony nurder as a species of the blanmeworthy state of m nd
required to prove a single offense of first-degree nurder finds
substantial historical and contenporary echoes. See, e.

People v. Sullivan, 173 N. Y. 122, 127, 65 N E. 989 989- 990
State v. Buckman, 237 Neb. 936, --- N W 2d ---. Pp. 13-17.

(f) Whether or not everyone would agree that the nental state
that precipitates death in the course of robbery is the noral
equi val ent of prenmeditation, it is clear that such equival ence
coul d reasonably be found. See Tison v. Arizona, 481 U S. 137,
157-158. This is enough to rule out the argunent that a noral
di sparity bars treating the two nmental states as alternative
nmeans to satisfy the nmental elenent of a single offense. Pp. 17-
18.

(g) Although the foregoing considerations nmay not exhaust the
uni verse of those potentially relevant, they are sufficiently
persuasive that the jury's options in this case did not fal
beyond the constitutional bounds of fundanental fairness and
rationality. P. 19.

Justice Scalia would reach the sane result as the plurality with
respect to Schad's verdict-specificity claim but for a different
reason. It has long been the general rule that when a single
crime can be conmtted in various ways, jurors need not agree
upon the node of comm ssion. As the plurality observes, one can
concei ve of novel "unbrella"” crinmes that could not, consistent
Wi t h due process, be subnmitted to a jury on disparate theories.
But first-degree nmurder, which has in its basic formexisted in
our | egal systemfor centuries, does not fall into that category.
Such a traditional crine, and a traditional nDde of submtting it
to the jury, do not need to pass this Court's "fundanent al
fairness" analysis; and the plurality provides no persuasive
justification other than history in any event. Pp. 1-5.

Souter, J., announced the judgnment of the Court and delivered the

opi nion of the Court with respect to Part 11, in which
Rehnquist, C. J., and O Connor, Scalia, and Kennedy, JJ., joined,
and an opinion with respect to Parts | and Il, in which

Rehnquist, C. J., and O Connor and Kennedy, JJ., joined. Scalia,
J., filed an opinion concurring in part and concurring in the

j udgnent. Wite, J., filed a dissenting opinion, in which
Marshal |, Bl ackmun, and Stevens, JJ., joined.

EDWARD HAROLD SCHAD, Jr., PETITI ONER
v. ARl ZONA

on wit of certiorari to the suprenme court of arizona



[ June 21, 1991]

Justice Souter announced the judgnment of the Court and delivered
the opinion of the Court with respect to Part 111, and an opinion
Wi th respect to Parts | and Il in which The Chief Justice,
Justice O Connor, and Justice Kennedy join

/* This is a certainly arguable case. The split between the
Justices so indicates. It is also interesting as one of the
relatively few cases of crimnal |aw going to the US Suprene
Court fromstate courts in which the lower court found for the
state. Cenerally, the US Supreme Court has been taking cases
found in favor of defendants and reversing. */

This case presents two questions: whether a first-degree nurder
convi ction under jury instructions that did not require agreenent
on whet her the defendant was guilty of preneditated nurder or
fel ony murder is unconstitutional; and whether the principle
recogni zed in Beck v. Al abama, 447 U S. 625 (1980), entitles a
def endant to instructions on all offenses that are | esser than
and included within a capital offense as charged. W answer no
to each.

On August 9, 1978, a hi ghway worker discovered the badly
deconposed body of 74-year-old Loriner Gove in the underbrush
off U S. H ghway 89, about nine mles south of Prescott,

Ari zona. There was a rope around his neck, and a coroner

determ ned that he had been strangled to death. The victim had

| eft his hone in Bisbee, Arizona, eight days earlier, driving his
new Cadil |l ac and towi ng a canper.

On Septenber 3, 1978, petitioner, driving Gove's Cadillac, was
st opped for speeding by the New York State Police. He told the
officers that he was transporting the car for an elderly friend
naned Larry Grove. Later that nonth, petitioner was arrested in
Salt Lake City, Utah, for a parole violation and possession of a
stolen vehicle. A search of the Cadillac, which petitioner was
still driving, reveal ed personal bel ongi ngs of Gove's, and
petitioner's wallet contained two of Grove's credit cards, which
petitioner had begun using on August 2, 1978. Qher itens
bel onging to G ove were discovered in a rental car which had been
f ound abandoned off Hi ghway 89 on August 3, 1978; petitioner had
rented the car the previous Decenber and never returned it. Wile
in custody in Salt Lake City, petitioner told a visitor that he
woul d " “deny being in any area of Arizona or the State of
Arizona, particularly Tenpe, Arizona and Prescott, Arizona.' "
163 Ariz. 411, 414, 788 P. 2d 1162, 1164 (1989).

A Yavapai County, Arizona, grand jury indicted petitioner on one
count of first-degree nurder, and petitioner was extradited to
stand trial. The Arizona statute applicable to petitioner's case



defined first-degree nmurder as "murder which is . . . wlful
del i berate or preneditated . . . or which is commtted . . . in
the perpetration of, or attenpt to perpetrate . . . robbery."
Ariz. Rev. Stat. Ann. MDRV 13-452 (Supp. 1973). {1} Petitioner
was convi cted and sentenced to death, but his conviction was set
aside on collateral review 142 Ariz. 619, 691 P. 2d 710 (1984)

At petitioner's retrial, the prosecutor advanced theories of
bot h premeditated nurder and fel ony nmurder, against which
petitioner clainmed that the circunstantial evidence proved at
nost that he was a thief, not a nurderer. The court instructed
the jury that "[f]irst degree nmurder is nurder which is the

result of preneditation. . . . Mirder which is commtted in the
attenpt to conmit robbery is also first degree nurder."” App. 26
The court also instructed that "[a]ll 12 of you nust agree on a

verdict. Al 12 of you nust agree whether the verdict is guilty
or not guilty."” Id., at 27.

The defense requested a jury instruction on theft as a | esser

i ncluded offense. The court refused, but did instruct the jurors
on the offense of second-degree murder, and gave themthree forns
for reporting a verdict: guilty of first-degree nurder; guilty
of second-degree murder; and not guilty. The jury convicted
petitioner of first-degree nmurder, and, after a further hearing,

t he judge sentenced petitioner to death.

The Arizona Suprene Court affirmed. 163 Ariz. 411, 788 P. 2d
1162 (1989). The court rejected petitioner's contention that the
trial court erred in not requiring the jury to agree on a single
theory of first-degree nurder, explaining:

" “In Arizona, first degree nmurder is only one crine regardl ess

whet her it occurs as a preneditated nurder or a felony nurder.

Al t hough a defendant is entitled to a unaninmous jury verdict on

whet her the crimnal act charged has been conmitted, the

def endant is not entitled to a unani nous verdict on the precise

manner in which the act was commtted." I1d., at 417; 788 P. 2d,
at 1168 (quoting State v. Encinas, 132 Ariz. 493, 496, 647 P. 2d
624, 627 (1982)) (citations omtted).

The court also rejected petitioner's argunent that Beck v.
Al abama, 447 U.S. 625 (1980), required an instruction on the

| esser included offense of robbery. 163 Ariz., at 416-417, 788
P. 2d, at 1167-1168.

We granted certiorari. 498 U S. --- (1990).
|1
Petitioner's first contention is that his conviction under
i nstructions that did not require the jury to agree on one of the

alternative theories of preneditated and felony nurder is
unconstitutional. {2} He urges us to decide this case by hol ding



that the Sixth, Eighth, and Fourteenth Anendnents require a

unani mous jury in state capital cases, as distinct fromthose
where | esser penalties are inposed. See Johnson v. Loui siana,
406 U. S. 356 (1972); Apodaca v. Oregon, 406 U. S. 404 (1972). W
decline to do so, however, because the suggested reasoni ng would
beg the question raised. Even assuming a requirenment of jury
unani mty arguendo, that assunption would fail to address the

i ssue of what the jury nust be unani nous about. Petitioner's

j ury was unani nous in deciding that the State had proved what,
under state law, it had to prove: that petitioner mnmurdered either
Wi th premeditation or in the course of commtting a robbery. The

question still remains whether it was constitutionally acceptable
to permt the jurors to reach one verdict based on any
conbi nation of the alternative findings. |If it was, then the

j ury was unani nous in reaching the verdict, and petitioner's
proposed unanimty rule would not help him If it was not, and
the jurors may not conbine findings of preneditated and fel ony
murder, then petitioner's conviction will fall even w thout his
proposed rul e, because the instructions allowed for the forbidden
conbi nati on

In other words, petitioner's real challenge is to Arizona's
characterization of first-degree nurder as a single crine as to
whi ch a verdict need not be Iimted to any one statutory
al ternative, as agai nst which he argues that preneditated nurder
and felony nurder are separate crinmes as to which the jury nust
return separate verdicts. The issue in this case, then, is one
of the permssible limts in defining crimnal conduct, as
reflected in the instructions to jurors applying the definitions,
not one of jury unanimty.

A

A way of framng the issue is suggested by anal ogy. Qur cases
reflect a |l ong-established rule of the crimnal |aw that an

i ndi ct ment need not specify which overt act, anong several naned,
was the means by which a crime was comnmtted. |In Andersen v.
United States, 170 U. S. 481 (1898), for exanple, we sustained a
mur der convi ction agai nst the challenge that the indictnent on
whi ch the verdict was returned was duplicitous in charging that

deat h occurred through both shooting and drowning. |In holding
that "the Government was not required to make the charge in the
alternative,” id., at 504, we explained that it was i nmateri al

whet her deat h was caused by one neans or the other. Cf. Borumv.
United States, 284 U. S. 596 (1932) (uphol ding the nurder
conviction of three codefendants under a count that failed to
specify which of the three did the actual killing); St. Cair v.
United States, 154 U. S. 134, 145 (1894). This fundanental
proposition is enbodied in Federal Rule of Crimnal Procedure 7
(c)(1), which provides that "[i]t may be alleged in a single
count that the neans by which the defendant conmtted the offense
are unknown or that the defendant commtted it by one or nore
speci fied nmeans."



We have never suggested that in returning general verdicts in
such cases the jurors should be required to agree upon a single
means of conm ssion, any nore than the indictnents were required
to specify one alone. 1In these cases, as in litigation
generally, "different jurors may be persuaded by different pieces
of evidence, even when they agree upon the bottomline. Plainly
there is no general requirenment that the jury reach agreenent on
the prelimnary factual issues which underlie the verdict." MKoy
v. North Carolina, 494 U S. 433, 449 (1990) (Blackmun, J.,
concurring) (footnotes omtted).

The alternatives in the cases cited went, of course, to
possibilities for proving the requisite actus reus, while the
present case involves a general verdict predicated on the
possi bility of conbining findings of what can best be descri bed
as alternative nental states, the one being preneditation, the
other the intent required for murder conmbined with the conmm ssion
of an independently cul pable felony. See State v. Serna, 69
Ariz. 181, 188, 211 P. 2d 455, 459 (1949) (in Arizona, the
attenpt to conmit a robbery is "the |egal equival ent of
del i beration, prenmeditation, and design"). {3} W see no reason,
however, why the rule that the jury need not agree as to nere
means of satisfying the actus reus elenent of an offense should
not apply equally to alternative neans of satisfying the el enment
of mens rea.

That is not to say, however, that the Due Process C ause pl aces
no limts on a State's capacity to define different courses of
conduct, or states of mnd, as nerely alternative neans of
conmitting a single offense, thereby permtting a defendant's
conviction without jury agreenent as to which course or state
actually occurred. The axiomatic requirenment of due process that
a statute may not forbid conduct in ternms so vague that peopl e of
conmon intelligence would be relegated to differing guesses about
Its nmeani ng, see Lanzetta v. New Jersey, 306 U S. 451, 453
(1939) (citing Connally v. Ceneral Construction Co., 269 U S.
385, 391 (1926)), carries the practical consequence that a
def endant charged under a valid statute will be in a position to
understand with sonme specificity the | egal basis of the charge
against him Thus it is an assunption of our system of crim nal
justice " "so rooted in the traditions and consci ence of our
people as to be ranked as fundanental ,' " Speiser v. Randall, 357
U S 513, 523 (1958) (quoting Snyder v. Mssachusetts, 291 U
S. 97, 105 (1934)), that no person nay be punished crimnally
save upon proof of some specific illegal conduct. Just as the
requi site specificity of the charge may not be conprom sed by the
j oi ning of separate offenses, see United States v. UCO G| Co.,
546 F. 2d 833 (CA9 1976), cert. denied, 430 U S. 966 (1977),
not hing in our history suggests that the Due Process C ause woul d
permt a State to convict anyone under a charge of "Crine" so
generic that any conbination of jury findings of enbezzl enent,
reckl ess driving, murder, burglary, tax evasion, or littering,
for exanple, would suffice for conviction. {4}



To say, however, that there are limts on a State's authority to
deci de what facts are indispensable to proof of a given offense,
is sinply to raise the problem of describing the point at which
di fferences between neans beconme so inportant that they may not
reasonably be viewed as alternatives to a common end, but nust be
treated as differentiating what the Constitution requires to be
treated as separate offenses. See generally Note, 91 Harv. L.
Rev. 499, 501-502 (1977). Although we have never before
attenpted to define what constitutes an immuaterial difference as
to mere means and what constitutes a material difference
requiring separate theories of crime to be treated as separate
of fenses subject to separate jury findings, there is a body of
law in the federal circuits, deriving primarily fromthe decision
of the Fifth Circuit in United States v. G pson, 553 F. 2d 453
(1977) (Wsdom J.), that addresses this problem The defendant
in G pson was charged with violating 18 U S. C. MRV
2313, which prohibited know ngly "receiv[ing], conceal [ing], stor
[ing], barter[ing], sell[ing] or dispos[ing] of" any stolen
vehicle or aircraft noving in interstate commerce, and was
convicted after the trial judge charged the jury that it need not
agree on which of the enunerated acts the defendant had
conmitted. The Fifth Crcuit reversed, reasoning that the
defendant's right to "jury consensus as to [his] course of
action"” {5} was violated by the joinder in a single count of "two
di stinct conceptual groupings," receiving, concealing, and
storing formng the first grouping (referred to by the court as
"housing"), and bartering, selling, and disposing ("marketing")
constituting the second. 1d., at 456-459. |In that court's view,
the acts within a conceptual grouping are sufficiently simlar to
obviate the need for jurors to agree about which of them was
conmi tted, whereas the acts in distinct conceptual groupings are
so unrelated that the jury nust decide separately as to each
groupi ng. A nunber of |ower courts have adopted the standard of
"di stinct conceptual groupings"” as the appropriate test. E. g.,
United States v. Peterson, 768 F.2d 64 (CA2) (Friendly, J.),
cert. denied, 474 U S. 923 (1985); United States v. Duncan, 850
F. 2d 1104, 1113 (CA6 1988), cert. denied sub nom Downing v.
United States, 498 U. S. --- (1990); State v. Baldwin, 101 Ws.
2d 441, 449-450, 304 N. W 2d 742, 747-749 (1981).

We are not persuaded that the G pson approach really answers the
question, however. Although the classification of alternatives
into "distinct conceptual groupings” is a way to express a
| udgnent about the limts of perm ssible alter natives, the
notion is too indeterm nate to provide concrete gui dance to
courts faced with verdict specificity questions. See, e. g.,
Rice v. State, 311 M. 116, 133, 532 A 2d 1357, 1365 (1987)
(criticizing G pson criteria as "not entirely clear” and as
"provid[ing] little guidance"); Trubitt, Patchwork Verdicts,
Different-Jurors Verdicts, and Anerican Jury Theory: Whet her
Verdicts Are Invalidated by Juror D sagreenent on |Issues, 36
Ckla. L. Rev. 473, 548-549 (1983) (sane). This is so because
conceptual groupings may be identified at various |evels of
generality, and we have no a priori standard to determ ne what
| evel of generality is appropriate. I1ndeed, as one judge has



noted, even on the facts of G pson itself, "[o]ther conceptua
groupi ngs of the six acts are possible. [One mght] put all six
acts into one conceptual group, nanely trafficking in stolen
vehicles." Manson v. State, 101 Ws. 2d 413, 438, 304 N W 2d
729, 741 (1981) (Abrahanson, J., concurring); accord Trubitt,
supra, at 548-549 ("[I]t is difficult to see how a court could
determ ne that "housing’ and marketing' are ultimte acts in
sone mnet aphysical or constitutional sense, and thus prohibit the
| egi slature fromincluding themin the single offense of
trafficking”). In short, the notion of "distinct conceptual
groupings” is sinply too conclusory to serve as a real test.

The di ssent woul d avoid the indeterm nacy of the G pson approach
by adopting an inflexible rule of maxi mumverdict specificity. 1In
the dissent's view, whenever a statute lists alternative nmeans of
conmitting a crinme, "the jury [nust] indicate on which of the
alternatives it has based the defendant's guilt," post, at 5,
even where there is no indication that the statute seeks to
create separate crimes. This approach rests on the erroneous
assunption that any statutory alternatives are ipso facto
i ndependent el enents defining i ndependent crinmes under state |aw,
and therefore subject to the axiomatic principle that the
prosecuti on nust prove independently every el enent of the crine.
See post, at 5-7 (citing Inre Wnship, 397 U S. 358 (1970), and
Sandstromv. Mntana, 442 U. S. 510 (1979)). In point of fact,
as the statute at issue in G pson denonstrates, |egislatures
frequently enunerate alternative neans of conmtting a crine
Wi t hout intending to define separate elenents or separate crines.
{6} The question whether statutory alternatives constitute
i ndependent el enents of the offense therefore does not, as the
di ssent would have it, call for a nmere tautology; rather, it is a
substanti al question of statutory construction. See, e. g.,
United States v. UCO G| Co., 546 F. 2d, at 835-838.

In cases, like this one, involving state crimnal statutes, the
dissent's "statutory alternatives" test runs afoul of the
fundamental principle that we are not free to substitute our our
own interpretations of state statutes for those of a State's
courts. |If a State's courts have determ ned that certain
statutory alternatives are nmere nmeans of commtting a single
of fense, rather than independent elenents of the crinme, we sinply
are not at liberty to ignore that determ nation and concl ude that
the alternatives are, in fact, independent el enents under state
|l aw. See Mullaney v. W/l bur, 421 U S. 684, 690-691 (1975)
(declining to reexam ne the Maine Supreme Judicial Court's
deci sion that, under Maine law, all intentional or crimnally
reckless killings are aspects of the single crine of felonious
hom cide); Murdock v. City of Menphis, 20 Wall. 590 (1875). 1In
the present case, for exanple, by determ ning that a genera
verdict as to first-degree nmurder is permssible under Arizona
| aw, the Arizona Suprene Court has effectively decided that,
under state law, preneditation and the comm ssion of a felony are
not i ndependent elenments of the crine, but rather are nere neans
of satisfying a single nens rea elenent. The issue in this case
therefore is not whether "the State nust be held to its choice,"”



post, at 6-7, for the Arizona Suprene Court has authoritatively
determ ned that the State has chosen not to treat preneditation
and the comm ssion of a felony as independent el enents of the

crime, but rather whether Arizona's choice is unconstitutional.

B

It is tenpting, of course, to follow the exanple of G pson to
the extent of searching for some single criterion that will serve
to answer the question facing us. W are convinced, however, of
the inpracticability of trying to derive any single test for the
| evel of definitional and verdict specificity permtted by the
Constitution, and we think that instead of such a test our sense
of appropriate specificity is a distillate of the concept of due
process with its demands for fundanental fairness, see, e. (.,
Dowing v. United States, 493 U S. 342, 352-353 (1990), and for
the rationality that is an essential conponent of that fairness.
In translating these demands for fairness and rationality into
concrete judgnents about the adequacy of |egislative
det erm nati ons, we | ook both to history and wi de practice as
gui des to fundanental values, as well as to narrower anal yti cal
nmet hods of testing the noral and practical equival ence of the
different nmental states that may satisfy the nens rea el enent of
a single offense. The enquiry is undertaken with a threshol d
presunption of |egislative conpetence to determ ne the
appropriate relationshi p between neans and ends in defining the
el ements of a crine.

1

Judicial restraint necessarily follows froma recognition of the
i npossibility of determining, as an a priori matter, whether a

gi ven conbi nation of facts is consistent with there being only
one of fense. Decisions about what facts are material and what
are immaterial, or, in terns of Wnship, 397 U S., at 364, what
"fact[s] [are] necessary to constitute the crine,” and therefore
must be proved individually, and what facts are nere neans,
represent val ue choices nore appropriately made in the first

i nstance by a legislature than by a court. Respect for this

| egi sl ative conpetence counsel s restraint agai nst judicial
second- guessi ng, cf. Rostker v. Coldberg, 453 U. S. 57, 65 (1981)
("lack of conpetence on the part of the courts” relative to the

| egi sl ature so counsels), which is particularly appropriate in
cases, like this one, that call state definitions into question.
"It goes wi thout saying that preventing and dealing with crinme is
much nore the business of the States than it is of the Federal
Government, Ilrvine v. California, 347 U S. 128, 134 (1954)
(plurality opinion), and that we should not l|ightly construe the
Constitution so as to intrude upon the adm nistration of justice
by the individual States." Patterson v. New York, 432 U S. 197,
201 (1977).

There is support for such restraint in our "burden-shifting"
cases, which have made clear, in a slightly different context,
that the States nmust be permtted a degree of flexibility in



defining the "fact[s] necessary to constitute the crine” under

W nshi p. Each of those cases arose because a State defined an

of fense in such a way as to exclude sone particular fact from

t hose to be proved beyond a reasonabl e doubt, either by placing

t he burden on defendants to prove a mtigating fact, see
Patterson, supra (extrenme enotional disturbance); Martin v. Chio,
480 U. S. 228 (1987) (self-defense); see also Millaney, supra
(heat of passion or sudden provocation), or by allow ng the
prosecution to prove an aggravating fact by sone standard | ess

t han that of reasonable doubt, McMIlan v. Pennsylvania, 477 U
S. 79 (1986) (possession of a firearm. |In each case, the

def endant argued that the excluded fact was inherently "a fact
necessary to constitute the offense" that required proof beyond a
reasonabl e doubt under W nship, even though the fact was not
formally an el enent of the offense with which he was charged.
See, e. g., 477 U S., at 90.

The issue presented here is simlar, for under Arizona |aw

nei ther preneditation nor the comm ssion of a felony is fornmally
an i ndependent elenment of first-degree nurder; they are treated
as nmere means of satisfying a nmens rea el enent of high

cul pability. The essence of petitioner's argunent is that,
despite this unitary definition of the offense, each of these
means must be treated as an i ndependent el enment as to which the
j ury must agree, because preneditated nmurder and fel ony nurder
are inherently separate offenses. Both here and in the burden-
shifting cases, in other words, a defendant argues that the

i nherent nature of the offense charged requires the State to
prove as an el enent of the offense sone fact that is not an

el ement under the | egislative definition.

In the burden-shifting cases, as here, we have faced the
difficulty of deciding, as an abstract nmatter, what el enents an
of fense must conprise. Recognizing "[o]Jur inability to |lay down
any " bright-line' test,” McMIIlan, supra, at 91, we have
"stressed that . . . the state legislature's definition of the
el ements of the offense is usually dispositive.” Id., at 85; see
al so Patterson, supra, at 201-202. W think that simlar
restraint is appropriate here, although we recognize that, as in
t he burden-shifting cases, "there are obviously constitutional
limts beyond which the States may not go." Patterson, supra, at
210; see also MMl an, supra, at 86. 2

The use here of due process as a neasurenent of the sense of
appropriate specificity assunes the inportance of history and
W dely shared practice as concrete indicators of what fundanenta
fairness and rationality require. |In turning to these sources we
again follow the exanple set in the burdenshifting cases, where
we have often found it useful to refer both to history and to the
current practice of other States in determ ning whether a State
has exceeded its discretion in defining offenses. See Patterson,
supra, at 202, 207-209 nn. 10-11; see also Martin, supra, at 235-
236; Ml | aney, supra, at 692-696. Wwere a State's particul ar way
of defining a crime has a long history, or is in w despread use,
it is unlikely that a defendant will be able to denonstrate that



the State has shifted the burden of proof as to what is an

i nherent el ement of the offense, or has defined as a single crine
mul ti ple offenses that are inherently separate. Conversely, a
freakish definition of the elenments of a crinme that finds no

anal ogue in history {7} or in the crimnal |aw of other
jurisdictions will lighten the defendant's burden.

/* This is on the strange hypothesis that if a state crimnal |aw
i s uncl ear but has been construed so not to be as so obscure, it
is legal. This presunes that not only is the defendant
responsi ble for reading the state statutes, but also the cases
construing the statute. */

Thus it is significant that Arizona' s equation of the nental
states of preneditated nurder and felony nmurder as species of the
bl ameworthy state of mnd required to prove a single offense of
first-degree nurder finds substantial historical and contenporary
echoes. At conmmon | aw, nurder was defined as the unl awf ul
killing of another human being with "nmalice aforethought.” The
intent to kill and the intent to conmt a felony were alternative
aspects of the single concept of "malice aforethought.” See 3 J.
St ephen, History of the Crimnal Law of England 21-22 (1883).

Al t hough American jurisdictions have nodified the common | aw by
| egi sl ation classifying nurder by degrees, the resulting statutes
have in nost cases retained preneditated murder and sone form of
fel ony murder (invariably including nurder commtted in
perpetrating or attenpting to perpetrate a robbery) as
alternative neans of satisfying the nental state that first-
degree nurder presupposes. See 2 W LaFave & A Scott,
Substantive Crimnal Law MDRV 7.5, pp. 210-211, and nn. 21, 23
24 (1986); ALI, Mddel Penal Code MDRV 210.2, p. 32, and n. 78
(1980). Indeed, the | anguage of the Arizona first-degree nurder
statute applicable here is identical in all relevant respects to
t he | anguage of the first statute defining nurder by differences
of degree, passed by the Pennsylvania Legislature in 1794. {8}

A series of state court decisions, beginning with the | eading
case of People v. Sullivan, 173 N Y. 122, 65 N. E. 989 (1903),
have agreed that "it was not necessary that all the jurors should
agree in the determnation that there was a del i berate and
preneditated design to take the life of the deceased, or in the
concl usion that the defendant was at the time engaged in the
conm ssion of a felony, or an attenpt to commt one; it was
sufficient that each juror was convinced beyond a reasonabl e
doubt that the defendant had committed the crinme of murder in the

first degree as that offense is defined by the statute.” I1d., at
127, 65 N. E., at 989-990. See People v. Mlan, 9 Cal. 3d 185,
507 P. 2d 956 (1973); People v. Travis, 170 Ill. App. 3d 873, 525

N. E. 2d 1137 (1988), cert. denied, 489 U S. 1024 (1989); State
v. Fuhrmann, 257 N. W 2d 619 (lowa 1977); State v. WIson, 220
Kan. 341, 552 P. 2d 931 (1976); Commonwealth v. Devlin, 335 Mass.
555, 141 N. E. 2d 269 (1957); People v. Enbree, 70 Mch. App.

382, 246 NN W 2d 6 (1976); State v. Buckman, 237 Neb. 936, ---

N W 2d --- (1991); Janes v. State, 637 P. 2d 862 (kla. Crim
1981); State v. Tillman, 750 P. 2d 546 (Utah 1987); see al so



Brown v. State, 473 So. 2d 1260 (Fla.), cert. denied, 474 U S.
1038 (1985). Although the state courts have not been unani nbus
in this respect, see State v. Murray, 308 Ore. 496, 782 P. 2d
157 (1989), there is sufficiently w despread acceptance of the
two nental states as alternative neans of satisfying the nens rea
el ement of the single crinme of first-degree nurder to persuade us
that Arizona has not departed fromthe norm

Such historical and contenporary acceptance of Arizona's
definition of the offense and verdict practice is a strong in
dication that they do not " “offen[d] sone principle of justice
so rooted in the traditions and conscience of our people as to be
ranked as fundanental ,' " Patterson, 432 U.S., at 202 (quoting
Spei ser, 357 U. S., at 523), for we recogni ze the high
probability that |egal definitions, and the practices conporting
wWith them are unlikely to endure for long, or to retain w de
acceptance, if they are at odds with notions of fairness and
rationality sufficiently fundamental to be conprehended in due
process. Cf. Jackman v. Rosenbaum Co., 260 U. S. 22, 31 (1922)
(Hol mes, J.); Snyder, 291 U. S., at 111

This is not to say that either history or current practice is

di spositive. In McMIlan, for exanple, even though many States
had nade the fact at issue (possession of a weapon) an el enent of
vari ous aggravated of fenses, we were unwilling to conclude that
Pennsyl vania's decision to treat it as an aggravating

ci rcunmst ance provabl e at sentencing by a mere preponderance of
the evidence deviated so far fromthe constitutional normas to
vi ol ate the Due Process Clause. "That Pennsylvania' s particular
approach has been adopted in few other States,” we observed,
"does not render Pennsylvania' s choice unconstitutional." 477 U
S., at 90; see also Martin, 480 U S., at 235-236 (relying on

hi story, but not current practice); Patterson, supra, at 211
Conversely, " "neither the antiquity of a practice nor the fact
of steadfast |egislative and judicial adherence to it through the

centuries insulates it fromconstitutional attack.' " Pacific
Mutual Life Ins. Co. v. Haslip, 499 U S. 1, --- (1991) (slip op.
at 15) (quoting Wllians v. Illinois, 399 U S. 235, 239 (1970))

In fine, history and current practice are significant
i ndi cators of what we as a people regard as fundanentally fair
and rational ways of defining crimnal offenses, which are
nevert hel ess al ways open to critical exam nation. 3

It is, as we have said, inpossible to lay down any single
anal yti cal nodel for determ ning when two neans are so di sparate
as to exenplify two inherently separate offenses. |In the case
bef ore us, however, any scrutiny of the two possibilities for
proving the nmens rea of first degree nurder nay appropriately
take account of the function that differences of nental state
performin defining the relative seriousness of otherwi se simlar
or identical crimnal acts. See generally ALI, Mdel Penal Code
MDRV 2.02(2) (1985) (defining differing nental states). |If,
then, two nmental states are supposed to be equivalent nmeans to
satisfy the nmens rea el enent of a single offense, they nust
reasonably reflect notions of equival ent bl aneworthi ness or



cul pability, whereas a difference in their perceived degrees of
cul pability would be a reason to conclude that they identified

different offenses altogether. Petitioner has nmade out no case
for such noral disparity in this instance.

The proper critical question is not whether preneditated nurder
i's necessarily the noral equivalent of felony nurder in al
possi bl e instances of the latter. Qur cases have recogni zed that
not all felony nurders are of identical culpability, conpare
Tison v. Arizona, 481 U S. 137 (1987), with Ennmund v. Florida,
458 U. S. 782 (1982), and the same point is suggested by
exam ning state nmurder statutes, which frequently diverge as to
what felonies may be the predicate of a felony nurder conviction.
Conpare, e. ¢., Tenn. Code Ann. MDRV 39-13-202 (Supp. 1990)
(theft as predicate of first-degree felony-nurder) with, e. g.,
Ariz. Rev. Stat. Ann. MDRV 13-1105.A (1989) (theft not such a
predi cate).

The question, rather, is whether felony nurder may ever be
treated as the equival ent of nurder by deliberation, and in
particul ar whether robbery murder as charged in this case may be
treated as thus equivalent. This is in fact the very question we
considered only three Ternms ago in the context of our capital
sentencing jurisprudence in Tison, supra. There we held that
"the reckless disregard for human life inplicit in know ngly
engaging in crimnal activities known to carry a grave risk of
death represents [such] a highly cul pable nental state . . . that
[it] may be taken into account in making a capital sentencing
| udgnent when that conduct causes its natural, though not
I nevitable, lethal result.” 1d., at 157-158. W accepted the
proposition that this disregard occurs, for exanple, when a
robber "shoots someone in the course of the robbery, utterly
indifferent to the fact that the desire to rob may have the
uni nt ended consequence of killing the victimas well as taking
the victims property.” Id., at 157. Whether or not everyone
woul d agree that the nmental state that precipitates death in the
course of robbery is the noral equivalent of preneditation, it is
cl ear that such equival ence coul d reasonably be found, which is
enough to rule out the argunment that this noral disparity bars
treating themas alternative neans to satisfy the nmental el enent
of a single offense. {9}

We woul d not warrant that these considerations exhaust the

uni verse of those potentially relevant to judgnents about the

| egitimacy of defining certain facts as nmere neans to the

conmi ssion of one offense. But they do suffice to persuade us
that the jury's options in this case did not fall beyond the
constitutional bounds of fundamental fairness and rationality. W
do not, of course, suggest that jury instructions requiring

i ncreased verdict specificity are not desirable, and in fact the
Supreme Court of Arizona has itself recogni zed that separate
verdict forns are useful in cases submtted to a jury on
alternative theories of preneditated and felony nurder. State v.
Smith, 160 Ariz. 507, 513, 774 P. 2d 811, 817 (1989). W hold



only that the Constitution did not conmand such a practice on the
facts of this case.

Petitioner's second contention is that under Beck v. Al abanms,
447 U. S. 625 (1980), he was entitled to a jury instruction on
t he of fense of robbery, which he characterizes as a | esser
i ncl uded of fense of robbery nmurder. {10} Beck held
unconstitutional an Al abama statute that prohibited | esser
i ncl uded offense instructions in capital cases. Unlike the jury
in Beck, the jury here was given the option of finding petitioner
guilty of a lesser included noncapital offense, seconddegree
murder. \Wile petitioner cannot, therefore, succeed under the
strict holding of Beck, he contends that the due process
principles underlying Beck require that the jury in a capital
case be instructed on every | esser included noncapital offense
supported by the evidence, and that robbery was such an offense
in this case.

Petitioner m sapprehends the conceptual underpinnings of Beck.
Qur fundanental concern in Beck was that a jury convinced that
the defendant had committed sone violent crine but not convinced
that he was guilty of a capital crine mght nonethel ess vote for
a capital conviction if the only alternative was to set the
def endant free with no punishnent at all. W explained:

[Qn the one hand, the unavailability of the third
option of convicting on a |lesser included of fense may
encourage the jury to convict for an inperm ssible
reason -- its belief that the defendant is guilty of
sonme serious crine and should be punished. On the

ot her hand, the apparently nmandatory nature of the
death penalty [in Al abana] nay encourage it to acquit

for an equally inperm ssible reason -- that, whatever
his crinme, the defendant does not deserve death.
[ T] hese two extraneous factors . . . . introduce a

| evel of uncertainty and unreliability into the
factfindi ng process that cannot be tolerated in a
capital case."” 1d., at 642 (footnote omtted).

W repeatedly stressed the all-or-nothing nature of the decision
Wi th which the jury was presented. See id., at 629, 630, 632,
634, 637, 642-643, and n. 19. As we l|later explained in Spaziano
v. Florida, 468 U S. 447, 455 (1984), "[t]he absence of a |esser
i ncl uded offense instruction increases the risk that the jury
Wi Il convict . . . sinply to avoid setting the defendant free.

. . The goal of the Beck rule, in other words, is to elimnate
the distortion of the factfinding process that is created when
the jury is forced into an all-or-nothing choice between capital
murder and i nnocence." See al so Hopper v. Evans, 456 U. S. 605,
609 (1982). This central concern of Beck sinply is not

i nplicated in the present case, for petitioner's jury was not



faced with an all-or-nothing choice between the of fense of
convi ction (capital nurder) and innocence.

Petitioner nmakes much of the fact that the theory of his defense
at trial was not that he nmurdered M. G ove without preneditation
(whi ch woul d have supported a second-degree nurder conviction),
but that, despite his possession of some of M. G ove' s property,
soneone el se had commtted the nurder (which would have supported
a theft or robbery conviction, but not second-degree nurder).
Petitioner contends that if the jurors had accepted his theory,

t hey woul d have thought himguilty of robbery and innocent of

mur der, but woul d have been unable to return a verdict that
expressed that view. Because Beck was based on this Court's
concern about "rules that dimnish the reliability of the guilt
determ nation” in capital cases, 447

U S., at 638, the argunent runs, the jurors should have been
given the opportunity "to return a verdict in conformty with
their reasonable view of the evidence." Reply Brief for
Petitioner 8. The dissent makes a simlar argunent. Post, at 9.

The argunent is unavailing, because the fact that the jury's
"third option" was second-degree nurder rather than robbery does
not dimnish the reliability of the jury's capital nurder
verdict. To accept the contention advanced by petitioner and the
di ssent, we would have to assunme that a jury unconvinced that
petitioner was guilty of either capital or second-degree nurder,
but loath to acquit himconpletely (because it was convi nced he
was guilty of robbery), m ght choose capital mnurder rather than
second-degree nurder as its nmeans of keeping himoff the streets.
Because we can see no basis to assune such irrationality, we are
satisfied that the second-degree nurder instruction in this case
sufficed to ensure the verdict's reliability.

That is not to suggest that Beck woul d be satisfied by
instructing the jury on just any |esser included offense, even
one W thout any support in the evidence. Cf. Roberts v.

Loui siana, 428 U. S. 325, 334-335 (1976) (plurality opinion). In
t he present case, however, petitioner concedes that the evidence
woul d have supported a second-degree nurder conviction, Brief for
Petitioner 18-19, and that is adequate to indicate that the
verdi ct of capital murder represented no inperm ssible choice.

* * %

The judgnent of the Supreme Court of Arizona is

Af firmed.



