This is not to say that petitioner's affidavits are w thout
probative value. Had this sort of testinony been offered at
trial, it could have been wei ghed by the jury, along with the
evi dence offered by the State and petitioner, in deliberating
upon its verdict. Since the statenents in the affidavits
contradi ct the evidence received at trial, the jury would have
had to decide inportant issues of credibility. But comng 10
years after petitioner's trial, this showi ng of innocence falls
far short of that which would have to be nmade in order to trigger
the sort of constitutional claimwhich we have assuned, arguendo,
to exist.

The judgnent of the Court of Appeals is
Af firmed.

Justice O Connor, with whom Justice Kennedy joins,
concurring.

| cannot disagree with the fundanental |egal principle that
executing the innocent is inconsistent with the Constitution.
Regardl ess of the verbal formula enployed-- contrary to
contenporary standards of decency,- post, at 1 (dissenting
opinion) (relying on Ford v. Wainwight, 477 U S. 499, 406
(1986)), "shocking to the conscience,” post, at 1 (relying on
Rochin v. California, 342 U S. 165, 172 (1952)), or offensive to

a - -principle of justice so rooted in the traditions and

consci ence of our people as to be ranked as fundanental,-'- ante,
at 16 (opinion of the Court) (quoting Medina v. California, 505
UusS . (1992) (slip op. 7-8), in turn quoting Patterson v.

New York, 432 U S. 197, 202 (1977))-the execution of a legally
and factually innocent person would be a constitutionally

intol erable event. Dispositive to this case, however, is an
equal |y fundanental fact: Petitioner is not innocent, in any
sense of the word.

As the Court explains, ante, at 7-8, petitioner is not
i nnocent in the eyes of the | aw because, in our system of
justice, "the trial is the paranount event for determ ning the
guilt or innocence of the defendant.” Ante, at 25. Accord, post,
at 13 (dissenting opinion). In petitioner's case, that paranount
event occurred 10 years ago. He was tried before a jury of his
peers, with the full panoply of protections that our Constitution
affords crimnal defendants. At the conclusion of that trial,
the jury found petitioner guilty beyond a reasonabl e doubt.
Petitioner therefore does not appear before us as an innocent nman
on the verge of execution. He is instead a legally guilty one
who, refusing to accept the jury's verdict, demands a hearing in
whi ch to have his cul pability determ ned once again. Ante, at 8
(opinion of the Court).

Consequently, the issue before us is not whether a State can
execute the innocent. It is, as the Court notes, whether a
fairly convicted and therefore legally guilty person is



constitutionally entitled to yet another judicial proceeding in
whi ch to adjudicate his guilt anew, 10 years after conviction,
notwi thstanding his failure to denonstrate that constitutional
error infected his trial. Ante, at 16, n. 6; see ante, at 8. In
nost circunstances, that question would answer itself in the
negative. Qur society has a high degree of confidence in its
crimnal trials, in no small part because the Constitution offers
unparal | el ed protections agai nst convicting the innocent. Ante,
at 7 (opinion of the Court). The question simlarly would be
answered in the negative today, except for the disturbing nature
of the claimbefore us. Petitioner contends not only that the
Constitution's protections -sonetines fail,- post, at 2
(dissenting opinion), but that their failure in his case wll
result in his execution- even though he is factually innocent and
has evi dence to prove it.

Exercising restraint, the Court and Justice Wite assune for
the sake of argunment that, if a prisoner were to make an
exceptionally strong show ng of actual innocence, the execution
could not go forward. Justice Blackmun, in contrast, would
expressly so hold; he would al so announce the precise burden of
proof. Conpare ante, at 26 (opinion of the Court) ("W assune,
for the sake of argunent in deciding this case, that in a capital
case a truly persuasive denonstration of "“actual innocence' nmade
after trial would render the execution of a defendant
unconstitutional and warrant federal habeas relief if there were
no state avenue open to process such a clain), and ante, at 1
(White, J., concurring in judgnment) (assum ng that a persuasive
showi ng of actual innocence would render a conviction
unconstitutional but explaining that, even under such an
assunption, -petitioner would at the very |least be required to
show t hat based on proffered newy di scovered evidence and the
entire record before the jury that convicted him "no rational
trier of fact could [find] proof of guilt beyond reasonable
doubt.' Jackson v. Virginia, 443 U S. 307, 314 (1979)-), wth
post, at 14 (dissenting opinion) (I would hold that, to obtain
relief on a claimof actual innocence, the petitioner nust show
t hat he probably is innocent). Resolving the issue is neither
necessary nor advisable in this case. The question is a
sensitive and, to say the least, troubling one. It inplicates
not just the life of a single individual, but also the State's
powerful and legitimate interest in punishing the guilty, and the
nature of state-federal relations. Indeed, as the Court
persuasi vel y denonstrates, ante, at 7-26, throughout our history
the federal courts have assumed that they should not and could
not intervene to prevent an execution so |long as the prisoner had
been convicted after a constitutionally adequate trial. The
prisoner's sole remedy was a pardon or clenency.

Nonet hel ess, the proper disposition of this case is neither
difficult nor troubling. No matter what the Court m ght say
about clainms of actual innocence today, petitioner could not
obtain relief. The record overwhel m ngly denonstrates that
petitioner deliberately shot and killed O ficers Rucker and
Carrisal ez the night of Septenber 29, 1981; petitioner's new



evidence is bereft of credibility. Indeed, despite its stinging
criticismof the Court's decision, not even the dissent expresses
a belief that petitioner mght possibly be actually innocent. Nor
could it: The record nakes it abundantly clear that petitioner

i s not sonehow the future victimof -sinple nurder,- post, at 18
(di ssenting opinion), but instead hinmself the established
perpetrator of two brutal and tragic ones.

Petitioner's first victimwas Texas Departnent of Public
Safety O ficer David Rucker, whose body was found |ying beside
his patrol car. The body's condition indicated that a struggle
had taken pl ace and that Rucker had been shot in the head at
rat her close range. Petitioner's Social Security card was found
nearby. Shortly after Rucker's body was di scovered, petitioner's
second victim Los Fresnos Police Oficer Enrique Carrisal ez,
stopped a car speeding away fromthe nurder scene. Wen
Carri sal ez approached, the driver shot him Carrisalez lived
| ong enough to identify petitioner as his assailant. Enrique
Her nandez, a civilian who was riding with Carrisal ez, also
identified petitioner as the culprit. Moreover, at the tinme of
the stop, Carrisalez radioed a description of the car and its
| icense plates to the police station. The license plates
corresponded to a car that petitioner was known to drive.

Al t hough the car belonged to petitioner's girlfriend, she did not
have a set of keys; petitioner did. He even had a set in his
pocket at the time of his arrest.

/* The opinion at this point is trying to nake a virtue out of

t he overwhel mi ng evi dence against Herrerra. The point here being
that the case is not one that should be used to determ ne the
point. */

When the police arrested petitioner, they found nore than
car keys; they also found evidence of the struggle between
petitioner and Oficer Rucker. Human bl ood was spattered across
the hood, the left front fender, the grill, and the interior of
petitioner's car. There were spots of blood on petitioner's
| eans; bl ood had even nanaged to splash into his wallet. The
bl ood was, |i ke Rucker's and unlike petitioner's, type A Bl ood
sanpl es al so mat ched Rucker's enzyne profile. Only 6% of the
Nation's popul ati on shares both Rucker's bl ood type and his
enzyne profile.

But the nost conpelling piece of evidence was entirely of
petitioner's own making. Wen the police arrested petitioner, he
had in his possession a signed letter in which he acknow edged
responsibility for the nurders; at the end of the letter,
petitioner offered to turn hinself in:

| amterribly sorry for those [to whon] | have brought

grief . . . . \Wiat happened to Rucker was for a
certain reason. . . . [He violated sone of [the] |aws
[of nmy drug business] and suffered the penalty, |ike

t he one you have for ne when the tinme comes. . . The

other officer [Carrisalez] . . . had not[hing] to do



[wth] this. He was out to do what he had to do,
protect, but that's [ife. . . . [I]f this is read word
for word over the nedia, I will turn nyself in

- Ante, at 3, n. 1 (opinion of the Court).

There can be no doubt about the letter's nmeaning. Wen the
police attenpted to interrogate petitioner about the killings, he
told them-"it was all in the letter'- and suggested that, if -

t hey wanted to know what happened, - they should read it. Herrera
v. State, 682 S. W 2d 313, 317 (Tex. Crim App. 1984), cert.
denied, 471 U. S. 1131 (1985).

Now, 10 years after being convicted on that seem ngly
di spositive evidence, petitioner has collected four affidavits
that he clainms prove his innocence. The affidavits allege that
petitioner's brother, who died six years before the affidavits
wer e executed, was the killer- and that petitioner was not.
Affidavits |i ke these are not uncommon, especially in capital
cases. They are an unfortunate although understandabl e
occurrence. It seens that, when a prisoner's |ife is at stake,
he often can find soneone new to vouch for him Experience has
shown, however, that such affidavits are to be treated with a
fair degree of skepticism

These affidavits are no exception. They are suspect,
produced as they were at the el eventh hour with no reasonabl e
expl anation for the nearly decade-1ong delay. See ante, at 27
(opinion of the Court). Wrse, they conveniently blane a dead
man- sonmeone who will neither contest the allegations nor suffer
puni shment as a result of them Mreover, they contradict each
ot her on nunerous points, including the nunber of people in the
murderer's car and the direction it was headi ng when O ficer
Carrisal ez stopped it. |Ibid. They do not even agree on when
O ficer Rucker was killed. According to one, Rucker was killed
when he and the nmurderer nmet at a highway rest stop. Brief for

Petitioner 30. |In contrast, another asserts that there was an
initial meeting, but that Rucker was not killed until afterward
when he -pulled [the nurderer's car] over- on the highway. Id.,

at 27. And the affidavits are inconsistent with petitioner's own
adm ssion of guilt. The affidavits blanme petitioner's deceased
brother for both the Rucker and Carrisal ez hom ci des- even though
petitioner pleaded guilty to nurdering Rucker and contested only
the Carrisal ez sl aying.

Most critical of all, however, the affidavits pal e when
conpared to the proof at trial. Wile sonme bits of
circunmstanti al evidence can be expl ained, petitioner offers no
pl ausi bl e excuse for the nost damagi ng pi ece of evidence, the
signed letter in which petitioner confessed and offered to turn
hinself in. One could hardly ask for nore uni npeachable -or nore
uni npeached- evidence of quilt.

The concl usi on seens inescapable: Petitioner is guilty. The
di ssent does not contend otherwise. |Instead, it urges us to
defer to the District Court's determ nation that petitioner's



evi dence was not -so insubstantial that it could be dism ssed

Wi t hout any hearing at all.- Post, at 16. | do not read the
District Court's decision as maki ng any such determ nation.
Nowhere in its opinion did the District Court question the
accuracy of the jury's verdict. Nor did it pass on the
sufficiency of the affidavits. The District Court did not even
suggest that it wished to hold an evidentiary hearing on
petitioner's actual innocence clainms. Indeed, the District Court
apparently believed that a hearing would be futile because the
court could offer no relief in any event. As the court

expl ained, clains of -newly discovered evidence bearing directly
upon guilt or innocence- are not cogni zabl e on habeas corpus -
unl ess the petition inplicates a constitutional violation.- App.
38.

As the dissent admits, post, at 16, the District Court had
an altogether different reason for entering a stay of execution.
It believed, froma "sense of fairness and due process,” App. 38,
t hat petitioner should have the chance
to present his affidavits to the state courts. I1d., at 38-39;
ante, at 5 (opinion of the Court). But the District Court did
not hold that the state courts should hold a hearing either; it
i nstead ordered the habeas petition dism ssed and the stay lifted
once the state court action was filed, wi thout further condition.
App. 39. As the Court of Appeals recognized, that rationale was
i nsufficient to support the stay order. Texas courts do not
recogni ze new evidence clainms on collateral review Id., at 67-
68. Nor would they entertain petitioner's claimas a notion for
a new trial; under Texas |aw, such notions nust be nmade within 30
days of trial. See ante, at 8, 18-19 (opinion of the Court);

App. 68. Because petitioner could not have obtained relief -or
even a hearing- through the state courts, it was error for the
District Court to enter a stay permtting himto try.

O course, the Texas courts would not be free to turn
petitioner away if the Constitution required otherwise. But the
District Court did not hold that the Constitution required them
to entertain petitioner's claim On these facts, that would be
an extraordi nary holding. Petitioner did not raise his claim
shortly after Texas' 30-day limt expired; he raised it eight
years too late. Consequently, the D strict Court would have had
to conclude not that Texas' 30-day |imt for new evidence clains
was too short to conmport with due process, but that applying an
8-year limt to petitioner would be. As the Court denonstrates
today, see ante, at 16-20, there is little in fairness or history
to support such a concl usion.

But even if the District Court did hold that further federal
proceedi ngs were warranted, surely it abused its discretion. The
affidavits do not reveal a likelihood of actual innocence. See
ante, at 1-3, 26-28 (opinion of the Court); supra, at 5-10. In-
person repetition of the affiants' accounts at an evidentiary
hearing could not alter that; the accounts are, on their face and
when conpared to the proof at trial, unconvincing. As a result,
further proceedi ngs were inproper even under the rather |ax



standard the dissent urges, for -"it plainly appear[ed] fromthe
face of the petition and [the] exhibits annexed to it that the
petitioner [wal]s not entitled to relief.'- Post, at 16 (quoting
28 U. S. C. 2254 Rule 4).

The abuse of discretion is particularly egregious given the
procedural posture. The District Court actually entered an order
stayi ng the execution. Such stays on "second or successive
f ederal habeas petition[s] should be granted only when there are
“substantial grounds upon which relief mght be granted,'"” Delo
v. Stokes, 495 U. S. 320, 321 (1990) (quoting Barefoot v.
Estelle, 463 U S. 880, 895 (1983)), and only when the equities
favor the petitioner, see Gonez v. United States District Court

for the Northern Dist. of California, 503 U. S. _ ,  (1992)
(slip op. 1) (Wiether a claimis framed -as a habeas petition or
1983 action, [what is sought] is an equitable renedy. . . . A

court may consider the last-mnute nature of an application to
stay execution in deciding whether to grant equitable relief-).
Petitioner's claimsatisfied neither condition. The grounds
petitioner offered in his habeas petition were anythi ng but
substantial. And the equities favored the State. Petitioner
del ayed presenting his new evidence until eight years after
conviction- without offering a senblance of a reasonabl e excuse
for the inordinate delay. At sonme point intine, the State's
interest in finality nust outweigh the prisoner's interest in yet
another round of litigation. 1In this case, that point was well
short of eight years.

Unl ess federal proceedings and relief-if they are to be had
at all-are reserved for -extraordinarily high- and -truly
persuasi ve denonstration[s] of "actual innocence'- that cannot be
presented to state authorities, ante, at 26 (opinion of the
Court), the federal courts will be deluged with frivol ous clains
of actual innocence. Justice Jackson expl ained the dangers of
such circunstances sonme 40 years ago:

It must prejudice the occasional neritorious
application to be buried in a flood of worthl ess ones.
He who nust search a haystack for a needle is likely to
end up with the attitude that the needle is not worth
the search. Brown v. Allen, 344 U S. 443, 537 (1953)
(concurring in result).

If the federal courts are to entertain clains of actual

i nnocence, their attention, efforts, and energy nust be reserved
for the truly extraordinary case; they ought not be forced to
sort through the insubstantial and the incredible as well.

* * *

Utimately, two things about this case are clear. First is
what the Court does not hold. Nowhere does the Court state that
the Constitution permts the execution of an actually innocent
person. Instead, the Court assunes for the sake of argunent that



a truly persuasive denonstration of actual innocence would render
any such execution unconstitutional and that federal habeas
relief would be warranted if no state avenue were open to process
the claim Second is what petitioner has not denonstrated.
Petitioner has failed to make a persuasive show ng of actua

i nnocence. Not one judge- no state court judge, not the District
Court Judge, none of the three Judges of the Court of Appeals,
and none of the Justices of this Court- has expressed doubt about
petitioner's guilt. Accordingly, the Court has no reason to pass
on, and appropriately reserves, the question whether federal
courts may entertain convincing clains

of actual innocence. That difficult question renmains open. |If
the Constitution's guarantees of fair procedure and the
saf eguards of clenmency and pardon fulfill their historical

m ssion, it may never require resolution at all.

Justice Scalia, with whom Justice Thomas joi ns, concurring.

We granted certiorari on the question whether it violates
due process or constitutes cruel and unusual punishnment for a
State to execute a person who, having been convicted of nurder
after a full and fair trial, later alleges that newy discovered
evi dence shows himto be -actually innocent.- | would have
preferred to decide that question, particularly since, as the
Court's discussion shows, it is perfectly clear what the answer
is: There is no basis in text, tradition, or even in contenporary
practice (if that were enough), for finding in the Constitution a
right to demand judicial consideration of newly discovered
evi dence of innocence brought forward after conviction. 1In
sayi ng that such a right exists, the dissenters apply nothing but
their personal opinions to invalidate the rules of nore than two
thirds of the States, and a Federal Rule of Crim nal Procedure
for which this Court itself is responsible. |If the systemthat
has been in place for 200 years (and remai ns w dely approved) -
shocks- the dissenters' consciences, post, at 1, perhaps they
shoul d doubt the calibration of their consciences, or, better
still, the useful ness of -conscience-shocking- as a | egal test.

| nonetheless join the entirety of the Court's opinion,
i ncluding the final portion (pages 26-28)-because there is no
| egal error in deciding a case by assum ng arguendo that an
asserted constitutional right exists, and because | can
understand, or at |east am accustoned to, the reluctance of the
present Court to admt publicly that Qur Perfect Constitution
| ets stand any injustice, nuch | ess the execution of an innocent
man who has received, though to no avail, all the process that
our society has traditionally deened adequate. Wth any |uck, we
shal | avoid ever having to face this enbarrassi ng question again,
since it is inprobable that evidence of innocence as convincing
as today's opinion requires would fail to produce an executive
par don.

My concern is that in naking life easier for ourselves we



not appear to make it harder for the | ower federal courts,

i nposi ng upon themthe burden of regularly analyzing new y-

di scover ed- evi dence- of -i nnocence clains in capital cases (in

whi ch event such federal clainms, it can confidently be predicted,
Wi | | becone routine and even repetitive). A nunber of Courts of
Appeal s have hitherto held, largely in reliance on our

unel aborated statenment in Townsend v. Sain, 372 U. S. 293, 317
(1963), that newly di scovered evidence relevant only to a state
prisoner's guilt or innocence is not a basis for federal habeas
corpus relief. See, e.g., Boyd v. Puckett, 905 F. 2d 895, 896-
897 (CA5), cert. denied, 498 U S. 988 (1990); Stockton v.
Virginia, 852 F. 2d 740, 749 (CA4 1988), cert. denied, 489

U S. 1071 (1989); Swindle v. Davis, 846 F. 2d 706, 707 (CAll
1988) (per curiam; Byrd v. Arnontrout, 880 F. 2d 1, 8 (CA8 1989)
, cert. denied, 494 U S. 1019 (1990); Burks v. Egeler, 512 F. 2d
221, 230 (CA6), cert. denied, 423 U S. 937 (1975). | do not
understand it to be the inport of today's decision that those

hol dings are to be replaced with a strange regi ne that assunes
per manent |y, though only -arguendo,- that a constitutional right
exi sts, and expends substantial judicial resources on that
assunption. The Court's extensive and scholarly discussion of

t he question presented in the present case does nothi ng but
support our statement in Townsend, and strengthen the validity of
t he hol di ngs based upon it.

Justice Wiite, concurring in the judgnent.

In voting to affirm | assunme that a persuasive show ng of -
actual innocence- made after trial, even though nade after the
expiration of the tine provided by |aw for the presentation of
new y di scovered evidence, would render unconstitutional the
execution of petitioner in this case. To be entitled to relief,
however, petitioner would at the very |east be required to show
t hat based on proffered newy di scovered evidence and the entire
record before the jury that convicted him "no rational trier of
fact could [find] proof of guilt beyond a reasonabl e doubt.™
Jackson v. Virginia, 443 U S. 307, 324 (1979). For the reasons
stated in the Court's opinion, petitioner's showing falls far
short of satisfying even that standard, and | therefore concur in
t he judgnent.

Justice Blacknmun, with whom Justice Stevens and Justice
Souter join with respect to Parts I-1V, dissenting.

Not hi ng could be nore contrary to contenporary standards of
decency, see Ford v. Wainwight, 477 U. S. 399, 406 (1986), or
nore shocking to the conscience, see Rochin v. California, 342
U S 165, 172 (1952), than to execute a person who is actually
I nnocent .

| therefore must disagree with the | ong and general
di scussion that precedes the Court's disposition of this case.
See ante, at 6-26. That discussion, of course, is dictum because
the Court assunes, "for the sake of argunent in deciding this



case, that in a capital case a truly persuasive denonstration of
“actual innocence' nade after trial would render the execution of
a def endant unconstitutional."” Ante, at 26. Wthout articulating
the standard it is applying, however, the Court then decides that
this petitioner has not nade a sufficiently persuasive case.
Because | believe that in the first instance the District Court
shoul d deci de whether petitioner is entitled to a hearing and
whet her he is entitled to relief on the nerits of his claim |
woul d reverse the order of the Court of Appeals and remand this
case for further proceedings in the District Court.

The Court's enuneration, ante, at 7, of the constitutional
rights of crimnal defendants surely is entirely beside the
point. These protections sonetinmes fail. W really are being
asked to decide whether the Constitution forbids the execution of
a person who has been validly convicted and sentenced but who,
nonet hel ess, can prove his innocence with newly discovered
evi dence. Despite the State of Texas' astoni shing protestation
to the contrary, see Tr. of Oral Arg. 37, | do not see how the
answer can be anything but -yes.-

A

The Ei ghth Amendnment prohibits -cruel and unusual
puni shments.- This proscription is not static but rather reflects
evol ving standards of decency. Ford v. Wainwight, 477 U S., at
406; Gregg v. Ceorgia, 428 U S. 153, 171 (1976) (opinion of
Stewart, Powell, and Stevens, JJ.); Trop v. Dulles, 356 U S. 86,
101 (21958) (plurality opinion); Wens v. United States, 217 U S.
349, 373 (1910). | think it is crystal clear that the execution
of an innocent person is "at odds with contenporary standards of
fai rness and decency." Spaziano v. Florida, 468 U. S. 447, 465
(1984). Indeed, it is at odds with any standard of decency that
| can i magi ne.

This Court has ruled that punishnent is excessive and
unconstitutional if it is "nothing nore than the purposel ess and
needl ess inmposition of pain and suffering,” or if it is "grossly
out of proportion to the severity of the crine."” Coker v.
Georgia, 433 U. S. 584, 592 (1977) (plurality opinion); Gegg V.
Georgia, 428 U. S., at 173 (opinion of Stewart, Powell, and

Stevens, JJ.). It has held that death is an excessive puni shnment
for rape, Coker v. CGeorgia, 433 U S., at 592, and for nere
participation in a robbery during which a killing takes pl ace.

Ennund v. Florida, 458 U S. 782, 797 (1982). If it is violative
of the Ei ghth Anmendnment to execute soneone who is guilty of those
crimes, then it plainly is violative of the Ei ghth Arendnent to
execute a person who is actually innocent. Executing an innocent
person epitom zes "the purposel ess and needl ess inposition of
pain and suffering." Coker v. Georgia, 433 U S., at 592.

The protection of the Ei ghth Anendnent does not end once a
def endant has been validly convicted and sentenced. In Johnson



v. M ssissippi, 486 U S. 578 (1988), the petitioner had been
convi cted of murder and sentenced to death on the basis of three
aggravating circunstances. One of those circunstances was that
he previously had been convicted of a violent felony in the State
of New York. After Johnson had been sentenced to death, the New
York Court of Appeals reversed his prior conviction. Although
there was no question that the prior conviction was valid at the
time of Johnson's sentencing, this Court held that the Eighth
Amendment required review of the sentence because "the jury was
all owed to consider evidence that has been revealed to be
materially inaccurate.” Id., at 590. 1In Ford v. Wainwight,
supra, the petitioner had been convicted of nurder and sentenced
to death. There was no suggestion that he was inconpetent at the
time of his offense, at trial, or at sentencing, but subsequently
he exhi bited changes i n behavior that rai sed doubts about his
sanity. This Court held that Florida was required under the

Ei ght h Arendnent to provide an additional hearing to determ ne
whet her Ford was nmentally conpetent, and that he could not be
executed if he were inconpetent. 477 U S., at 410 (plurality
opinion); id., at 422-423 (Powell, J., concurring in part and
concurring in the judgnent). Both Johnson and Ford recognize

t hat capital defendants nmay be entitled to further proceedi ngs
because of an interveni ng devel opnent even though they have been
val idly convicted and sentenced to deat h.

Respondent and the United States as amicus curiae argue that
t he Ei ghth Amendnment does not apply to petitioner because he is
chal l enging his guilt, not his punishnment. Brief for Respondent
21-23; Brief for United States as Am cus Curiae 9-12. The
majority attenpts to distinguish Ford on that basis. Ante, at
14. Such reasoning, however, not only contradicts our decision
in Beck v. Alabama, 447 U. S. 625 (1980), but also fundanentally
m sconcei ves the nature of petitioner's argunent. \Wether
petitioner is viewed as challenging sinply his death sentence or
al so his continued detention, he still is challenging the State's
right to punish him Respondent and the United States would
i npose a clear |ine between guilt and puni shnent, reasoning that
every claimthat concerns guilt necessarily does not involve
puni shment. Such a division is far too facile. What respondent
and the United States fail to recognize is that the |legitimcy of
puni shment is inextricably intertwined with guilt.

Beck makes this clear. |In Beck, the petitioner was
convicted of the capital crinme of robbery-intentional killing.
Under Al abama | aw, however, the trial court was prohibited from
giving the jury the option of convicting himof the | esser
i ncluded offense of felony nmurder. W held that precluding the
i nstruction injected an inperm ssible element of uncertainty into
the guilt phase of the trial.

To insure that the death penalty is indeed inposed on
the basis of "reason rather than caprice or enotion,’
we have invalidated procedural rules that tended to
dimnish the reliability of the sentencing

determ nation. The sanme reasoning nust apply to rules



that dimnish the reliability of the guilt

determ nation. Thus, if the unavailability of a |esser
i ncluded offense instruction enhances the risk of an
unwarranted conviction, [the State] is constitutionally
prohi bited fromw thdrawing that option in a capita
case. 447 U. S., at 638 (footnote omtted).

The decision in Beck establishes that, at |least in capital cases,
t he Eighth Amendnment requires nore than reliability in
sentencing. It also mandates a reliable determ nation of guilt.
See al so Spaziano v. Florida, 468 U S., at 456.

The Court al so suggests that allow ng petitioner to raise
his claimof innocence would not serve society's interest in the
reliable inmposition of the death penalty because it mght require
a newtrial that would be | ess accurate than the first. Ante, at
12. This suggestion msses the point entirely. The question is
not whether a second trial would be nore reliable than the first
but whether, in light of new evidence, the result of the first
trial is sufficiently reliable for the State to carry out a death
sentence. Furthernore, it is far fromclear that a State wll
seek to retry the rare prisoner who prevails on a clai mof actual
i nnocence. As explained in part Ill, infra, | believe a prisoner
must show not just that there was probably a reasonabl e doubt
about his guilt but that he is probably actually innocent. |
find it difficult to believe that any State woul d chose to retry
a person who neets this standard.

| believe it contrary to any standard of decency to execute
soneone who is actually innocent. Because the Ei ghth Anendnent
applies to questions of guilt or innocence, Beck v. Al abama, 447
U S., at 638, and to persons upon whom a valid sentence of death
has been i nposed, Johnson v. M ssissippi, 486 U S., at 590, |
al so believe that petitioner may raise an Ei ghth Amendnent
chal l enge to his punishment on the ground that he is actually
I nnocent .

B

Execution of the innocent is equally offensive to the Due
Process C ause of the Fourteenth Amendnent. The majority's
di scussion msinterprets petitioner's Fourteenth Arendnent claim
as raising a procedural rather than a substantive due process
chal | enge. "The Due Process Cl ause of the Fifth Amendnent
provides that "No person shall . . . be deprived of life,
| i berty, or property, w thout due process of law. . . .'" This
Court has held that the Due Process C ause protects individuals
agai nst two types of governnment action. So-called "substantive
due process' prevents the government from engaging in conduct
that "~shocks the conscience,' Rochin v. California, 342 U S
165, 172 (1952), or interferes with rights “inplicit in the
concept of ordered liberty,' Palko v. Connecticut, 302
U S. 319, 325-326 (1937). \When government action depriving a
person of life, liberty, or property survives substantive due
process scrutiny, it nust still be inplenented in a fair manner.



Mat hews v. Eldridge, 424 U S. 319, 335 (1976). This requirenent
has traditionally been referred to as procedural’' due process.-
United States v. Salerno, 481 U S. 739, 746 (1987). Petitioner
cites not Mathews v. Eldridge, 424 U. S. 319 (1976), or Medina v.
California, 505 U S. (1992), in support of his due process

claim but Rochin. Brief for Petitioner 32-33.

Just last Term we had occasion to explain the role of
substantive due process in our constitutional scheme. Quoting
the second Justice Harlan, we said: " [T]he full scope of the
| i berty guaranteed by the Due Process C ause cannot be found in
or limted by the precise terns of the specific guarantees
el sewhere provided in the Constitution. This |liberty- is not a
series of isolated points . . . . It is a rational continuum
whi ch, broadly speaking, includes a freedomfromall substanti al
arbitrary inpositions and purposel ess restraints . . . .'"

Pl anned Par ent hood of Sout heastern Pennsylvania v. Casey, 505 U
S. __ , __ (1992) (slip op. 6), quoting Poe v. Ul mn, 367 U S.
497, 543 (1961) (Harlan, J., dissenting fromdism ssal on

j urisdictional grounds).

Petitioner's claimfalls within our due process precedents.
In Rochin, deputy sheriffs investigating narcotics sal es broke
i nto Rochin's room and observed himput two capsules in his
nmouth. The deputies attenpted to renove the capsules fromhis
nmout h and, having failed, took Rochin to a hospital and had his
stomach punped. The capsules were found to contain norphine. The
Court held that the deputies' conduct -shock[ed] the conscience-
and viol ated due process. 342 U S., at 172. -
IIlegally breaking into the privacy of the petitioner, the
struggle to open his nmouth and renove what was there, the
forcible extraction of his stomach's contents- this course of
proceedi ng by agents of government to obtain evidence is bound to
of fend even hardened sensibilities. They are nethods too cl ose
to the rack and the screw to permt of constitutional
differentiation.- Ibid. The lethal injection that petitioner
faces as an allegedly innocent person is certainly closer to the
rack and the screw than the stonmach punp condemmed in Rochin.
Execution of an innocent person is the ultimate - arbitrary

i mpositio[n].'- Planned Parenthood, 505 U S., at __ (slip op.
6). It is an inposition fromwhich one never recovers and for
whi ch one can never be conpensated. Thus, | also believe that

petitioner may raise a substantive due process challenge to his
puni shment on the ground that he is actually innocent.

C

G ven ny conclusion that it violates the Ei ghth and
Fourteenth Anmendnents to execute a person who is actually
i nnocent, | find no bar in Townsend v. Sain, 372 U S. 293 (1963)
, to consideration of an actual innocence claim Newy
di scovered evidence of petitioner's innocence does bear on the
constitutionality of his execution. O course, it could be
argued this is in sone tension with Townsend's statenent, id., at
317, that "the existence nerely of newy discovered evi dence



relevant to the guilt of a state prisoner is not a ground for
relief on federal habeas corpus.” That statenent, however, is no
nore than distant dictumhere, for we never had been asked to
consi der whet her the execution of an innocent person violates the
Constitution.

|1

The majority's discussion of petitioner's constitutional
clains is even nore perverse when viewed in the light of this
Court's recent habeas jurisprudence. Beginning with
a trio of decisions in 1986, this Court shifted the focus of
f ederal habeas review of successive, abusive, or defaulted clains
away fromthe preservation of constitutional rights to a fact-
based inquiry into the habeas petitioner's guilt or innocence.
See Kuhl mann v. WIlson, 477 U S. 436,
454 (plurality opinion); Murray v. Carrier, 477 U S. 478, 496
Smth v. Mirray, 477 U S. 527, 537; see also McC eskey v. Zant,
499 U. S. _ ,  (1991) (slip op. 24-25). The Court sought to
stri ke a bal ance between the State's interest in the finality of
its crimnal judgnments and the prisoner's interest in access to a
forumto test the basic justice of his sentence. Kuhl mann v.
Wl son, 477 U. S., at 452. In striking this balance, the Court
adopted the view of Judge Friendly that there should be an
exception to the concept of finality when a prisoner can nake a
col orabl e cl ai m of actual innocence. Friendly, Is Innocence
Irrelevant? Col |l ateral Attack on Crimnal Judgnents, 38 U. Chi.
L. Rev. 142, 160 (1970).

Justice Powell, witing for the plurality in WIlson, explained
t he reason for focusing on innocence:

The prisoner may have a vital interest in having a
second chance to test the fundanmental justice of his
i ncarceration. Even where, as here, the many judges
who have reviewed the prisoner's clains in several
proceedi ngs provided by the State and on his first
petition for federal habeas corpus have determ ned that
his trial was free fromconstitutional error, a
prisoner retains a powerful and legitimte interest in
obtaining his release fromcustody if he is innocent of
t he charge for which he was incarcerated. That
i nterest does not extend, however, to prisoners whose
guilt is conceded or plain.- 477 U. S., at 452.

I n other words, even a prisoner who appears to have had a
constitutionally perfect trial, "retains a powerful and
legitimate interest in obtaining his release fromcustody if he
i's innocent of the charge for which he was incarcerated.” It is
obvi ous that this reasoni ng extends beyond the context of
successi ve, abusive, or defaulted clains to substantive clainms of
actual innocence. Indeed, Judge Friendly recognized that
substantive clainms of actual innocence should be cogni zabl e on
federal habeas. 38 U Chi. L. Rev., at 159-160, and n. 87.



Havi ng adopted an "actual innocence"” requirenent for review
of abusive, successive, or defaulted clains, however, the
majority would now take the position that "the claimof "actual
i nnocence' is not itself a constitutional claim but instead a
gat eway t hrough which a habeas petitioner nust pass to have his
ot herw se barred constitutional claimconsidered on the nerits.”
Ante, at 13. In other words, having held that a prisoner who is
incarcerated in violation of the Constitution nust show he is
actually innocent to obtain relief, the magjority would now hol d
that a prisoner who is actually innocent nmust show a
constitutional violation to obtain relief. The only principle
t hat woul d appear to reconcile these two positions is the
principle that habeas relief should be deni ed whenever possi bl e.

The Ei ghth and Fourteenth Amendnents, of course, are binding
on the States, and one would normally expect the States to adopt
procedures to consider clainms of actual innocence based on newy
di scovered evidence. See Ford v. Wainwight, 477 U S., at 411-
417 (plurality opinion) (mninmmrequirenents for state-court
proceedi ng to determ ne conpetency to be executed). The
majority's disposition of this case, however, |eaves the States
uncertain of their constitutional obligations.

A

What ever procedures a State m ght adopt to hear actual
i nnocence clainms, one thing is certain: The possibility of
executive clenency is not sufficient to satisfy the requirenents
of the Eighth and Fourteenth Amendnents. The ngjority correctly
points out: "A pardon is an act of grace." Ante, at 22. The
vi ndi cati on of rights guaranteed by the Constitution has never
been nmade to turn on the unreviewabl e discretion of an executive
official or admnistrative tribunal. Indeed, in Ford v.
Wai nwright, we explicitly rejected the argunment that executive
cl emency was adequate to vindicate the Ei ghth Amendnent right not
to be executed if one is insane. 477 U S., at 416. The
possibility of executive clenmency "exists in every case in which
a def endant chall enges his sentence under the Ei ghth Amendnent.
Recognition of such a bare possibility would make judicial review
under the Ei ghth Amendnent neaningless.” Solemv. Helm 463 U S.
277, 303 (1983).

"The governnment of the United States has been enphatically
termed a governnent of |laws, and not of nen. It
Wi || certainly cease to deserve this high appellation, if the
| aws furnish no renedy for the violation of a vested |egal right.
" Marbury v. Madison, 1 Cranch 137, 163 (1803). If the exercise
of a legal right turns on -an act of grace,- then we no | onger
| ive under a government of |laws. "The very purpose of a Bill of
Rights was to withdraw certain subjects fromthe vicissitudes of
political controversy, to place them beyond the reach of
majorities and officials and to establish them as | egal
principles to be applied by the courts.” West Virginia State



Board of Education v. Barnette, 319 U S. 624, 638 (1943). It

i s understandabl e, therefore, that the majority does not say that
the vindication of petitioner's constitutional rights may be |eft
to executive clenmency.

B

Li ke other constitutional clains, Ei ghth and Fourteenth
Amendnent cl ai ns of actual innocence advanced on behal f
of a state prisoner can and should be heard in state court. If a
State provides a judicial procedure for raising such clains, the
prisoner may be required to exhaust that procedure before taking
his claimof actual innocence to federal court. See 28 U S. C
2254(b) and (c). Furthernore, state-court determnm nations of
factual issues relating to the claimwould be entitled to a
presunption of correctness in any subsequent federal habeas
proceeding. See 28 U S. C 2254(d).

Texas provides no judicial procedure for hearing
petitioner's claimof actual innocence and his habeas petition
was properly filed in district court under 28 U. S. C. 2254. The
district court is entitled to dismss the petition sunmarily only
if "it plainly appears fromthe face of the petition and any
exhibits annexed to it that the petitioner is not entitled to
relief.” 28 U S. C. 2254 Rule 4. If, as is the case here, the
petition raises factual questions and the State has failed to
provide a full and fair hearing, the district court is required
to hold an evidentiary hearing. Townsend v. Sain, 372 U S., at
313.

Because the present federal petition is petitioner's second,
he nust either show cause for and prejudice fromfailing to raise
the claimin his first petition or show that he falls within the
-actual -i nnocence- exception to the cause and prejudice
requi renment. MO eskey v. Zant, 499 U.S., at _ _ (slip op. 25-
26). If petitioner can show that he is entitled to relief on the
nmerits of his actual -i nnocence claim however, he certainly can
show that he falls within the -actual -i nnocence- exception to the
cause and prejudice requirenment and McC eskey woul d not bar
relief.

C

The question that remains is what showi ng shoul d be required
to obtain relief on the nerits of an Ei ghth or Fourteenth
Amendrent cl ai m of actual innocence. | agree with the majority
that "in state crimnal proceedings the trial is the paranount
event for determning the guilt or innocence of the defendant.”

Ante, at 25. | also think that -a truly persuasive denonstration
of “actual innocence' nade after trial would render the execution
of a defendant unconstitutional.- Ante, at 26. The question is

what -a truly persuasive denonstration- entails, a question the
majority's disposition of this case |eaves open.



In articulating the -actual -i nnocence- exception in our
habeas jurisprudence, this Court has adopted a standard requiring
the petitioner to show a - fair probability that, in |light of al

the evidence . . . , the trier of facts would have entertained a
reasonabl e doubt of his guilt.'- Kuhlmann v. WIlson, 477 U. S.,
at 455, n. 17. In other words, the habeas petitioner nust show

that there probably woul d be a reasonabl e doubt. See also Murray
v. Carrier, 477 U S., at 496 (exception applies when a
constitutional violation has -probably resulted- in a m staken
conviction); MC eskey v. Zant, 499 U S., at ___ (slip op. 25
(exception applies when a constitutional violation -probably has
caused- a m staken conviction).

| think the standard for relief on the nerits of an actual -
i nnocence cl ai m nmust be higher than the threshold standard for
nmerely reaching that claimor any other claimthat has been
procedural ly defaulted or is successive or abusive. | would hold
that, to obtain relief on a claimof actual innocence, the
petitioner nust show that he probably is innocent. This standard
I s supported by several considerations. First, new evidence of
i nnocence may be di scovered |ong after the defendant's
conviction. @ ven the passage of tinme, it may be difficult for
the State to retry a defendant who obtains relief fromhis
convi ction or sentence on an actual -i nnocence claim The actual -
i nnocence proceeding thus nay constitute the final word on
whet her the defendant nmay be punished. In light of this fact, an
ot herwi se constitutionally valid conviction or sentence should
not be set aside lightly. Second, conviction after a
constitutionally adequate trial strips the defendant of the
presunption of innocence. The governnent bears the burden of
proving the defendant's guilt beyond a reasonabl e doubt, Jackson
v. Virginia, 443 U.S. 307, 315 (1979); In re Wnship, 397 U S.
358, 364 (1970), but once the governnent has done so, the burden
of proving innocence nmust shift to the convicted def endant. The
actual -innocence inquiry is therefore distinguishable fromreview
for sufficiency of the evidence, where the question is not
whet her the defendant is innocent but whether the gover nment has
met its constitutional burden of proving the defendant's guilt
beyond a reasonabl e doubt. Wen a defendant seeks to chall enge
the determ nation of guilt after he has been validly convicted
and sentenced, it is fair to place on himthe burden of proving
hi s i nnocence, not just raising doubt about his guilt.

In considering whether a prisoner is entitled to relief on
an actual -i nnocence claim a court should take all the evidence
into account, giving due regard to its reliability. See Sawer
v. Whitley, 505 U S., at _ , n. 5 (1992) (slip op. 5 n. 5);
Kuhl mann v. Wlson, 477 U. S., at 455, n. 17; Friendly, 38 U
Chi. L. Rev., at 160. Because placing the burden on the prisoner
to prove innocence creates a presunption that the conviction is
valid, it is not necessary or appropriate to make further
presunptions about the reliability of newy discovered evidence
generally. Rather, the court charged with deciding such a claim
shoul d make a case-by-case determ nati on about the reliability of
the newy di scovered evidence under the circunmstances. The court



t hen shoul d wei gh the evidence in favor of the prisoner against
t he evidence of his guilt. oviously, the stronger the evidence
of the prisoner's guilt, the nore persuasive the newy discovered
evi dence of innocence nust be. A prisoner raising an actual -

i nnocence claimin a federal habeas petition is not entitled to
di scovery as a matter of right. Harris v. Nelson, 394 U S. 286,
295 (1969); 28 U. S. C. 2254 Rule 6. The district court retains
di scretion to order discovery, however, when it would help the
court make a reliable determnation with respect to the
prisoner's claim Harris v. Nelson, 395 U S., at 299-300; see
Advi sory Conmittee Note to 28 U. S. C. 2254 Rule 6.

It should be clear that the standard | woul d adopt woul d not
convert the federal courts into - forums in which to relitigate
state trials.'- Ante, at 9, quoting Barefoot v. Estelle, 463 U
S. 880, 887 (1983). It would not "require the habeas court to
hear testinmony fromthe wtnesses who testified at the trial,"
ante, at 11, though, if the petition warrants a hearing, it may
require the habeas court to hear the testinony of -those who nade
the statenents in the affidavits which petitioner has presented.

- Ibid. | believe that if a prisoner can show that he is
probably actually innocent, in light of all the evidence, then he
has nade -a truly persuasive denonstration,- ante, at 26, and his
execution would violate the Constitution. | would so hol d.

|V

In this case, the District Court determ ned that
petitioner's newy discovered evidence warranted further
consi deration. Because the District Court doubted its own
aut hority to consider the new evidence, it thought that
petitioner's claimof actual innocence should be brought in state
court, see App. 38-39, but it clearly did not think that
petitioner's evidence was so insubstantial that it could be
di sm ssed without any hearing at all. | would reverse the order
of the Court of Appeals and remand the case to the District Court
to consider whether petitioner has shown, in light of all the
evi dence, that he is probably actually innocent.

| think it is unwise for this Court to step into the shoes
of a district court and rule on this petition in the first
instance. |If this Court wi shes to act as a district court,
however, it nust al so be bound by the rules that govern
consi derati on of habeas petitions in district court. A district
court may sumarily dismss a habeas petition only if -it plainly
appears fromthe face of the petition and any exhibits annexed to
it that the petitioner is not entitled to relief.- 28 U S.C. 2254
Rule 4. In one of the affidavits, Hector Villarreal, a |icensed
attorney and fornmer state court judge, swears under penalty of
perjury that his client Raul Herrera confessed that he, and not
petitioner, commtted the nurders. No nmatter what the majority
may think of the inconsistencies in the affidavits or the
strength of the evidence presented at trial, this affidavit al one
is sufficient to raise factual questions concerning petitioner's



i nnocence that cannot be resol ved sinply by exam ning the
affidavits and the petition.

| do not understand why the nmajority so severely faults
petitioner for relying only on affidavits. Ante, at 26. It is
conmon to rely on affidavits at the prelimnary-consideration
stage of a habeas proceeding. The opportunity for cross-
exam nation and credibility determ nati ons cones at the hearing,
assunm ng that the petitioner is entitled to one. It nakes no
sense for this Court to inmpugn the reliability of petitioner's
evi dence on the ground that its credibility has not been tested
when the reason its credibility has not been tested is that
petitioner's habeas proceedi ng has been truncated by the Court of
Appeal s and now by this Court. 1In its haste to deny petitioner
relief, the majority seens to confuse the question whether the
petition may be dism ssed summarily with the question whet her
petitioner is entitled to relief on the nerits of his claim

V

| have voi ced di sappoi ntnent over this Court's obvious
eagerness to do away with any restriction on the States' power to
execut e whonever and however they please. See Col eman v.

Thonmpson, 501 U. S. _ ,  (1991) (slip op. 1) (dissenting
opi nion). See also Col eman v. Thonpson, 504 U S. _ (1992)
(dissent fromdenial of stay of execution). | have also

expressed doubts about whether, in the absence of such
restrictions, capital punishment renmains constitutional at all.
Sawer v. Wiitley, 505 U.S., at __ (slip op. 8-11) (opinion
concurring in the judgnent). O one thing, however, | am
certain. Just as an execution w thout adequate safeguards is
unacceptabl e, so too is an executi on when the condemed pri soner
can prove that he is innocent. The execution of a person who can
show that he is innocent comes perilously close to sinple nurder.



