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Petitioners were indicted on federal drug charges and brought to
trial together pursuant to Federal Rule of Criminal Procedure
8(b), which provides that defendants nmay be charged together "if
they are alleged to have participated . . . in the sane series of
acts or transactions constituting . . of fenses."” At various
poi nts during the proceeding, they each argued that their

def enses were nutual |y antagoni stic and noved for severance under
Rul e 14, which specifies that, "[i]f it appears that a defendant
or the governnent is prejudiced by a joinder of . . . defendants
: for trial . . . , the court nmay order an el ection or
separate trials of counts, grant a severance of defendants or
provi de whatever relief justlce requires. The District Court
deni ed the notions, and each petitioner was convicted of various
of f enses. Although acknow edgi ng other | ower court cases saying
that a severance is required when defendants present "nutually
ant agoni sti c defenses,” the Court of Appeals found that
petitioners had not suffered prejudice and affirmed the denial of
sever ance.

Hel d: Rule 14 does not require severance as a matter of |aw when
codef endants present "nutually exclusive defenses.” Wile the
Rul e recogni zes that joinder, even when proper under Rule 8(b),
may prejudice either a defendant or the Governnent, it does not
make mutual | y exclusive defenses prejudicial per se or require
severance whenever prejudice is shown. Rather, severance should
be granted only if there is a serious risk that a joint trial
woul d conprom se a specific trial right of a properly joined

def endant or prevent the jury fromnaking a reliable judgnent
about guilt or innocence. The risk of prejudice will vary with
the facts in each case, and the Rule | eaves determ nation of the
risk, and the tailoring of any necessary renmedy, to the sound

di scretion of the district courts. Although separate trials wll
nore likely be necessary when the risk is high, less drastic
measures, such as limting instructions, often will suffice.
Because petitioners, who rely on an insupportable bright-Iine
rul e, have not shown that their joint trial subjected themto any
Iegally cogni zabl e prejudice, the District Court did not abuse
its discretion in denying their notions to sever. Mreover, even
if there were sonme risk of prejudice, here it is of the type that
can be cured with proper instructions, which the District Court
gave. Pp. 3-7. 945 F. 2d 881, affirned.

O Connor, J., delivered the opinion of the Court, in which
Rehnquist, C. J., and Wite, Blacknmun, Scalia, Kennedy, Souter,
and Thomas, JJ., joined. Stevens, J., filed an opinion
concurring in the judgnent.
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Justice O Connor delivered the opinion of the Court.

Rul e 8(b) of the Federal Rules of Crimnal Procedure provides
t hat defendants may be charged together "if they are alleged to
have participated in the same act or transaction or in the sane
series of acts or transactions constituting an offense or

offenses.” Rule 14 of the Rules, in turn, permts a district
court to grant a severance of defendants if "it appears that a
def endant or the governnment is prejudiced by a joinder.” In this

case, we consider whether Rule 14 requires severance as a matter
of | aw when codefendants present -nutually antagonistic
def enses. -

Goria Zafiro, Jose Martinez, Salvador Garcia, and Al fonso Soto
wer e accused of distributing illegal drugs in the Chicago area,
operating primarily out of Soto's bungal ow in Chicago and
Zafiro's apartnment in Cicero, a nearby suburb. One day,
gover nnment agents observed Garcia and Soto place a |large box in
Soto's car and drive from Soto's bungal ow to Zafiro's apartnent.
The agents followed the two as they carried the box up the
stairs. Wen the agents identified thenselves, Garcia and Soto
dropped the box and ran into the apartnment. The agents entered
the apartnent in pursuit and found the four petitioners in the
living room The dropped box contained 55 pounds of cocai ne.
After obtaining a search warrant for the apartnent, agents found
approxi mtely 16 pounds of cocaine, 25 grans of heroin, and 4
pounds of marijuana inside a suitcase in a closet. Next to the
sui tcase was a sack containing $22,960 in cash. Police officers
al so di scovered 7 pounds of cocaine in a car parked in Soto's
gar age.

The four petitioners were indicted and brought to trial
together. At various points during the proceeding, Garcia and
Sot o nmoved for severance, arguing that their defenses were
mutual Iy antagonistic. Soto testified that he knew not hi ng about
the drug conspiracy. He clained that Garcia had asked himfor a
box, which he gave Garcia, and that he (Soto) did not knowits
contents until they were arrested. Garcia did not testify, but
his | awyer argued that Garcia was innocent: The box bel onged to
Soto and Garcia was ignorant of its contents.

/[* This is the type of case that prosecutors dreamof. It results
in the defendants all pointing fingers at one another. Oten the
result is that the jury decides that all of themare |ying and
convicts themall, when the defense hopes that the jury wll
bel i eve at | east one of them */

Zafiro and Martinez al so repeatedly noved for severance on the
ground that their defenses were mutually antagonistic. Zafiro
testified that she was nerely Martinez's girlfriend and knew
not hi ng of the conspiracy. She clainmed that Martinez stayed in
her apartnent occasionally, kept sone clothes there, and gave her
smal | anmounts of noney. Although she allowed Martinez to store a
suitcase in her closet, she testified, she had no idea that the
suitcase contained illegal drugs. Like Garcia, Martinez did not
testify. But his lawer argued that Martinez was only visiting
his girlfriend and had no idea that she was involved in
di stributing drugs.

The District Court denied the notions for severance. The jury
convicted all four petitioners of conspiring to possess cocai ne,



heroin, and marijuana with the intent to distribute. 21 U S C
846. In addition, Garcia and Soto were convicted of possessing
cocaine with the intent to distribute, 841(a)(1), and Marti nez
was convi cted of possessing cocaine, heroin, and marijuana wth
the intent to distribute, ibid.

Petitioners appealed their convictions. Garcia, Soto, and
Martinez clainmed that the District Court abused its discretion in
denying their notions to sever. (Zafiro did not appeal the
deni al of her severance notion, and thus, her claimis not
properly before this Court.) The Court of Appeals for the
Seventh Circuit acknow edged that "a vast nunber of cases say
that a defendant is entitled to a severance when the "defendants
present mutually antagonistic defenses' in the sense that "the
acceptance of one party's defense precludes the acquittal of the
ot her defendant.'"™ 945 F. 2d 881, 885 (1991) (quoting United
States v. Keck, 773 F. 2d 759, 765 (CA7 1985)). Noting that
"mutual antagonism . . . and other . . . characterizations of
the effort of one defendant to shift the blane fromhinself to a
codef endant neither control nor illum nate the question of
severance," 945 F. 2d, at 886, the Court of Appeals found that
t he defendants had not suffered prejudice and affirned the
District Court's denial of severance. W granted the petition
for certiorari, 503 U S. _ (1992), and now affirmthe judgnent
of the Court of Appeals.

/* These cases all seemto revolve around the theory that if al
of the defendants were convicted, it is always because all of
themare guilty. They do not consider the alternative hypothesis.
x|

Rul e 8(b) states that "[t]wo or nore defendants may be charged
in the sane indictnment or information if they are alleged to have
participated in the sane act or transaction or in the sanme series
of acts or transactions constituting an offense or offenses.”
There is a preference in the federal systemfor joint trials of
def endants who are indicted together. Joint trials "play a vital
role in the crimnal justice system"” Richardson v. Mrsh, 481
U S. 200, 209 (1987). They pronote efficiency and "serve the
i nterests of justice by avoiding the scandal and inequity of
i nconsi stent verdicts.” 1d., at 210. For these reasons, we
repeat edly have approved of joint trials. See ibid.; Qpper v.
United States, 348 U. S. 84, 95 (1954); United States v.

Mar chant, 12 Weat. 480 (1827); cf. 1 C. Wight, Federal Practice
and Procedure 223 (2d ed. 1982) (citing lower court opinions to
the same effect). But Rule 14 recogni zes that joinder, even when
proper under Rule 8(b), nmay prejudice either a defendant or the
Governnment. Thus, the Rul e provides,

[i]f it appears that a defendant or the governnent is
prejudiced by a joinder of . . . defendants . . . for trial
together, the court nmay order an election or separate
trials of counts, grant a severance of defendants or
provi de whatever other relief justice requires.

In interpreting Rule 14, the Courts of Appeals frequently have
expressed the view that -nutually antagonistic- or
-irreconcil abl e- defenses nay be so prejudicial in sone
ci rcunmstances as to nandate severance. See, e.g., United States
v. Benton, 852 F. 2d 1456, 1469 (CA6), cert. denied, 488 U S.
993 (1988); United States v. Smith, 788 F. 2d 663, 668 (CAlO0



1986); Keck, supra, at 765; United States v. Magdani el - Mra, 746
F. 2d 715, 718 (CAl1l1l 1984); United States v. Berkowitz, 662 F. 2d
1127, 1133-1134 (CA5 1981); United States v. Hal deman, 181 U. S.
App. D. C. 254, 294-295, 559 F. 2d 31, 71-72 (1976), cert.
denied, 431 U S. 933 (1977). Notw thstandi ng such assertions,
the courts have reversed relatively few convictions for failure
to grant a severance on grounds of nutually antagonistic or

i rreconci |l abl e defenses. See, e.g., United States v. Tooti ck,
952 F. 2d 1078 (CA9 1991); United States v. Rucker, 915 F. 2d
1511, 1512-1513 (CA1l1l 1990); United States v. Ronmanello, 726 F
2d 173 (CA5 1984). The lowrate of reversal may reflect the
inability of defendants to prove a risk of prejudice in nost
cases involving conflicting defenses.

Nevert hel ess, petitioners urge us to adopt a bright-line rule,
mandat i ng severance whenever codefendants have conflicting
defenses. See Brief for Petitioners i. W decline to do so.

Mut ual Iy ant agoni stic defenses are not prejudicial per se.
Moreover, Rule 14 does not require severance even if prejudice is
shown; rather, it leaves the tailoring of the relief to be
granted, if any, to the district court's sound discretion. See,
e.g., United States v. Lane, 474 U. S. 438, 449, n. 12 (1986);
Qpper, supra, at 95.

We believe that, when defendants properly have been joi ned
under Rule 8(b), a district court should grant a severance under
Rule 14 only if there is a serious risk that a joint trial would
conprom se a specific trial right of one of the defendants, or
prevent the jury fromnmaking a reliable judgnent about guilt or
| nnocence. Such a risk m ght occur when evidence that the jury
shoul d not consider against a defendant and that would not be
adm ssible if a defendant were tried alone is adnmtted against a
codef endant. For exanple, evidence of a codefendant's w ongdoi ng
in some circunstances erroneously could lead a jury to concl ude
that a defendant was guilty. Wen many defendants are tried
together in a conplex case and they have markedly different
degrees of cul pabiity, this risk of prejudice is heightened. See
Kotteakos v. United States, 328 U S. 750, 774-775 (1946).

Evi dence that is probative of a defendant's guilt but technically
adm ssi bl e only agai nst a codefendant al so m ght present a risk
of prejudice. See Bruton v. United States, 391 U S. 123 (1968)

Conversely, a defendant mi ght suffer prejudice if essential

excul patory evidence that would be available to a defendant tried
al one were unavailable in a joint trial. See, e.g., Tifford v.
Wai nwri ght, 588 F. 2d 954 (CA5 1979) (per curiam. The risk of
prejudice will vary with the facts in each case, and district
courts may find prejudice in situations not discussed here. Wen
the risk of prejudice is high, a district court is nore likely to
determ ne that separate trials are necessary, but, as we
indicated in R chardson v. Marsh, |ess drastic neasures, such as
limting instructions, often will suffice to cure any risk of
prejudice. See 481 U S., at 211

Turning to the facts of this case, we note that petitioners do
not articulate any specific instances of prejudice. Instead they
contend that the very nature of their defenses, w thout nore,
prejudiced them Their theory is that when two defendants both
claimthey are innocent and each accuses the other of the cring,
ajury will conclude (1) that both defendants are |ying and
convict themboth on that basis, or (2) that at |east one of the
two nust be guilty without regard to whether the Governnent has
proved its case beyond a reasonabl e doubt.



As to the first contention, it is well settled that defendants
are not entitled to severance nerely because they nay have a
better chance of acquittal in separate trials. See, e.g., United
States v. Martinez, 922 F. 2d 914, 922 (CAl 1991); United States
v. Manner, 281 U. S. App. D. C 89, 98, 887 F. 2d 317, 324
(1989), cert. denied, 493 U S. 1062 (1990). Rules 8(b) and 14
are designed "to pronote econony and efficiency and to avoid a
multiplicity of trials, [so |ong as] these objectives can be
achi eved wi thout substantial prejudice to the right of the
def endants to a fair trial." Bruton, 391 U S., at 131, n. 6
(internal quotation omtted). Wile "[a]ln inportant elenment of a
fair trial is that a jury consider only rel evant and conpetent
evi dence bearing on the issue of guilt or innocence," i bid.
(enphasi s added), a fair trial does not include the right to
excl ude rel evant and conpetent evidence. A defendant nornally
woul d not be entitled to exclude the testinony of a forner
codefendant if the district court did sever their trials, and we
see no reason why rel evant and conpetent testinony woul d be
prejudicial nmerely because the witness is also a codefendant.

As to the second contention, the short answer is that
petitioners' scenario sinply did not occur here. The Governnent
argued that all four petitioners were guilty and offered
sufficient evidence as to all four petitioners; the jury in turn
found all four petitioners guilty of various offenses. Moreover,
even if there were sonme risk of prejudice, here it is of the type
that can be cured with proper instructions, and "juries are
presunmed to follow their instructions.” Ri chardson, supra, at
211. The District Court properly instructed the jury that the
Governnment had "the burden of proving beyond a reasonabl e doubt™
that each defendant committed the crines with which he or she was
charged. Tr. 864. The court then instructed the jury that it
must "give separate consideration to each individual defendant
and to each separate charge against him Each defendant is
entitled to have his or her case determ ned fromhis or her own
conduct and fromthe evidence [that] nay be applicable to himor
to her.” 1d., at 865. 1In addition, the District Court
adnoni shed the jury that opening and cl osing argunents are not
evidence and that it should draw no inferences froma defendant's
exercise of the right to silence. 1d., at 862-864. These
i nstructions sufficed to cure any possibility of prejudice. See
Schaffer v. United States, 362 U S. 511, 516 (1960).

Rul e 14 | eaves the determi nation of risk of prejudice and any
renedy that may be necessary to the sound discretion of the
district courts. Because petitioners have not shown that their
joint trial subjected themto any |legally cognizabl e prejudice,
we conclude that the District Court did not abuse its discretion
in denying petitioners' notions to sever. The judgnment of the
Court of Appeals is

Af firmed.

Justice Stevens, concurring in the judgnent.

When two peopl e are apprehended in possession of a container
filled with narcotics, it is probable that they both know what is
i nside. The inference of know edge is hei ghtened when, as in
this case, both people flee when confronted by police officers,
or both people occupy the premi ses in which the container is
found. See ante, at 1-2. At the same tinme, however, it remains



entirely possible that one person did not have such know edge.
That, of course, is the argunent nade by each of the defendants
in this case: that he or she did not know what was in the
crucial box or suitcase. See ante, at 2.

Most inportant here, it is also possible that both persons
| acked knowl edge of the contents of the rel evant contai ner.
Mor eover, that hypothesis is conpatible with individual defenses
of lack of know edge. There is no |ogical inconsistency between
a version of events in which one person is ignorant, and a
version in which the other is ignorant; unlikely as it nay seem
it is at |least theoretically possible that both versions are
true, in that both persons are ignorant. In other words, dual
i gnorance defenses do not necessarily translate into "nutually
ant agoni sti c" defenses, as that termis used in review ng
severance notions, because acceptance of one defense does not
necessarily preclude acceptance of the other and acquittal of the
codef endant .

In my view, the defenses presented in this case did not rise to
the I evel of nutual antagonism First, as to Garcia and
Martinez, neither of whomtestified, the only defense presented
was that the Government had failed to carry its burden of proving
guilt beyond a reasonabl e doubt. Nothing in the testinony
presented by their codefendants, Soto and Zafiro, supplenented
the Government's proof of their guilt in any way. Soto's
testinmony that he did not know the contents of the box he
delivered with Garcia, as discussed above, could have been
accepted in toto without precluding acquittal of his codefendant.
Simlarly, the jury could have accepted Zafiro's testinony that
she did not know the contents of the suitcase found in her
apartnment, and al so acquitted Martinez.

It is true, of course, that the jury was unlikely to believe
that none of the defendants knew what was in the box or suitcase.
Accordingly, it must be acknow edged that if the jury had
bel i eved that Soto and Zafiro were ignorant, then it would have
been nore likely to believe that Garcia and Martinez were not.
That, however, is not the standard for mutually antagonistic
defenses. And in any event, the jury in this case obviously did
not believe Soto and Zafiro, as it convicted both of them
Accordingly, there is no basis, in law or fact, for concluding
that the testinmony of Soto and Zafiro prejudiced their
codef endant s.

There is even less nerit to the suggestion that Soto or Zafiro
was prejudiced by the denial of their severance notions. Neither
Garcia nor Martinez testified at all, of course, and the District
Court explicitly cautioned the jury that the argunents nade by
their attorneys were not to be considered as evidence. Ante, at
7. Moreover, the assertion by his counsel that Garcia did not
know t he contents of the box is not inconsistent with Soto's
i gnorance or innocence; nor is the simlar assertion by counsel
for Martinez inconsistent with Zafiro's possible innocence. In ny
opinion, the District Court correctly determ ned that the
def enses presented in this case were not "nutually antagonistic.

See App. 88-89.

| woul d save for another day eval uation of the prejudice that
may ari se when the evidence or testinony offered by one defendant
is truly irreconcilable with the innocence of a codefendant.
Because the facts here do not present the issue squarely, |



hesitate in this case to develop a rule that would govern the
very different situation faced in cases |ike People v. Braune,
363 111. 551, 557, 2 N. E. 2d 839, 842 (1936), in which nutually
excl usive defenses transforma trial into "nore of a contest

bet ween t he defendants than between the people and the

def endants.” Under such circunstances, joinder may well be highly
prejudicial, particularly when the prosecutor's own case-in-
chief is marginal and the decisive evidence of guilt is left to
be provided by a codefendant.

/* The Suprenme Court is one of great constraint. Usually changes
in procedure are made on the salam theory-- one thin slice at a
time. The point that the concurring opinion is making is that

this case is a poor one indeed for working out this question. */

The burden of overcom ng any i ndividual defendant's
presunption of innocence, by proving guilt beyond a reasonable
doubt, rests solely on the shoul ders of the prosecutor. Joinder
is problematic in cases involving nutually antagonistic defenses
because it nmay operate to reduce the burden on the prosecutor, in
two general ways. First, joinder may introduce what is in effect
a second prosecutor into a case, by turning each codefendant into
the other's nost forceful adversary. Second, joinder may invite
a jury confronted with two defendants, at |east one of whomis
al nost certainly guilty, to convict the defen- dant who appears
the nore guilty of the two regardl ess of whether the prosecutor
has proven guilt beyond a reasonabl e doubt as to that particul ar
def endant. Though the Court is surely correct that this second
risk may be mnimzed by careful instructions insisting on
separat e consi deration of the evidence as to each codefendant,
ante, at 6-7, the danger will remain relevant to the prejudice
inquiry in sone cases.

G ven these concerns, | cannot share the Court's enthusiastic
and unqualified -preference- for the joint trial of defendants
i ndicted together. See ante, at 3. The Court correctly notes
that a simlar preference was announced a few years ago in
Ri chardson v. Marsh, 481 U. S. 200, 209 (1987), and that the
Court had sustained the permissibility of joint trials on at
| east two prior occasions. There will, however, alnost certainly
be nmulti defendant cases in which a series of separate trials
woul d be not only nore reliable, but also nore efficient and
manageabl e than sonme of the mammot h conspiracy cases which the
Governnment often elects to prosecute. And in all cases, the
Court should be m ndful of the serious risks of prejudice and
overreaching that are characteristic of joint trials,
particularly when a conspiracy count is included in the
I ndi ctment. Justice Jackson's el oquent description of these
concerns in his separate opinion in Krulewitch v. United States,
336 U. S. 440, 454 (1949), explains why there is much nore at
st ake here than adm nistrative conveni ence. See also United
States v. Romanello, 726 F. 2d 173 (CA5 1984).

| agree with the Court that a "bright-line rule, mandating
severance whenever codefendants have conflicting defenses" is
unwarranted. See ante, at 4. For the reasons di scussed above,

however, | think district courts nust retain their traditional
di scretion to consider severance whenever nutually antagonistic
def enses are pre- sented. Accordingly, | would refrain from

announcing a preference for joint trials, or any general rule
that m ght be construed as a limt on that discretion.

Because | believe the District Court correctly decided the



severance notions in this case, | concur in the Court's judgnment
of affirmance.



