/[* Here is the full text of the United State's Suprenme Court's
opi nion in The Nancy Beth Cruzan case. You may have heard of this
case, in which Nancy's parents sought to stop artificial life
support for their daughter, who was |iving but had no cognitive
function. This case is the first by the U S. Supreme Court to

di scuss living wills, and we include it since one of the primry
foci of the Honme Legal Guide is living wills. In addition this
opi ni on contai ns a good di scussion of durable power of attorney

| aws for healthcare.*/

NANCY BETH CRUZAN, BY HER PARENTS AND
CO- GUARDI ANS, LESTER L. CRUZAN, ET UX
PETI TI ONERS v. DI RECTOR, M SSOUR

DEPARTMENT OF HEALTH, ET AL.

ON WRI T OF CERTI ORARI TO THE SUPREME COURT
OF M SSOUR

[ June 25, 1990]
CHI EF JUSTI CE REHNQUI ST del i vered the opinion of the Court.

Petitioner Nancy Beth Cruzan was rendered inconpetent as a
result of severe injuries sustained during an autonobile ac-
cident. Co-petitioners Lester and Joyce Cruzan, Nancy's parents
and co-guardians, sought a court order directing the w thdrawal
of their daughter's artificial feeding and hydration equipnent
after it becane apparent that she had virtually no chance of re-
covering her cognitive faculties. The Suprene Court of M ssour
held that because there was no clear and convincing evidence of
Nancy's desire to have life-sustaining treatnent w thdrawn under
such circunstances, her parents |acked authority to effectuate
such a request. W granted certiorari, 492 U S ---- (1989

énd now affirm

On the night of January 11, 1983, Nancy Cruzan |ost control of
her car as she travel ed down El m Road in Jasper County, M ssouri.
The vehicle overturned, and Cruzan was di scovered |ying face down
in a ditch wthout detectable respiratory or cardiac function.
Par anedi cs were able to restore her breathing and heartbeat at
the accident site, and she was transported to a hospital in an
unconsci ous state. An attendi ng neurosurgeon diagnosed her as
havi ng sustai ned probabl e cerebral contusions conpounded by sig-
ni ficant anoxia (lack of oxygen). The Mssouri trial court in
this case found that permanent brain damage generally results
after 6 mnutes in an anoxic state; it was estimated that Cruzan
was deprived of oxygen from1l2 to 14 mnutes. She rermained in a
conma for approximtely three weeks and then progressed to an un-
conscious state in which she was able to orally ingest some nu-
trition. 1In order to ease feeding and further the recovery, sur-
geons inplanted a gastrostony feeding and hydration tube in Cru-
zan With the consent of her then husband. Subsequent rehabilita-
tive efforts proved unavailing. She nowlies in a Mssouri state
hospital in what is conmonly referred to as a persistent vegeta-
tive state: generally, a condition in which a person exhibits no-
tor reflexes but evinces no indications of significant cognitive
function. (Footnote 1)

Petitioners also adunbrate in their brief a claimbased on the
Equal Protection C ause of the Fourteenth Amendnent to the effect
that M ssouri has inperm ssibly treated i nconpetent patients dif-



ferently from conpetent ones, citing the statenent in C eburne v.

Cl eburne Living Center, Inc., 473 U S. 432, 439 (1985), that the

clause is "~ “essentially a direction that all persons simlarly
situated should be treated alike.'' The differences between the
choice made by a conpetent person to refuse nedical treatnent,

and the choi ce nade for an inconpetent person by soneone else to
refuse mnedical treatnent, are so obviously different that the
State is warranted in establishing rigorous procedures for the
| atter class of cases which do not apply to the forner class.

The State of M ssouri is bearing the cost of her care.

After it had becone apparent that Nancy Cruzan had virtually no
chance of regaining her nental faculties her parents asked hospi -
tal enployees to termnate the artificial nutrition and hydration
procedures. All agree that such a renpval woul d cause her deat h.
The enpl oyees refused to honor the request w thout court appro-
val . The parents then sought and received authorization fromthe
state trial court for termnation. The court found that a person
in Nancy's condition had a fundanental right under the State and
Federal Constitutions to refuse or direct the wthdrawal of
““death prol onging procedures.’'' App. to Pet. for Cert. A99. The
court also found that Nancy's " expressed thoughts at age
twenty-five in somewhat serious conversation with a housenate
friend that if sick or injured she would not wish to continue her
life wunless she could I|ive at |east hal fway normally suggests
t hat given her present condition she would not wish to continue
on with her nutrition and hydration.'' 1d., at A97- A98.

The Suprene Court of M ssouri reversed by a divided vote. The
court recognized a right to refuse treatnment enbodied in the
conmon-| aw doctrine of informed consent, but expressed skepticism
about the application of that doctrine in the circunstances of
this case. Cruzan v. Harnon, 760 S. W 2d 408, 416-417 (M.
1988) (en banc). The court also declined to read a broad right
of privacy into the State Constitution which would "~ " support the
right of a person to refuse nedical treatnment in every cir-
cunst ance,'' and expressed doubt as to whether such a right ex-
i sted under the United States Constitution. 1d., at 417-418. It
t hen decided that the Mssouri Living WII statute, M. Rev.
St at . 459. 010 et seq. (1986), enbodied a state policy strongly
favoring the preservation of life. 760 S. W 2d, at 419-

420.
The court found that Cruzan's statenents to her roommate regard-
ing her desire to live or die under certain conditions were " un-

reliable for the purpose of determning her intent,'' id., at
424, " “and thus insufficient to support the co-guardians claimto
exercise substituted judgnment on Nancy's behalf.'' Id., at 426.

It rejected the argunent that Cruzan's parents were entitled to
order the termnation of her nedical treatnent, concluding that
""no person can assune that choice for an inconpetent in the
absence

of the formalities required under Mssouri's Living AN
statutes or the clear and convincing, inherently reliable evi-
dence absent here.'' 1d., at 425. The court also expressed its



view that "~ "[b]Jroad policy questions bearing on life and death
are nmore properly addressed by representative assenblies'' than
judicial bodies. 1d., at 426.

We granted certiorari to consider the question of whether Cruzan
has a right under the United States Constitution which would re-
quire the hospital to withdraw |ife-sustaining treatnment from her
under these circunstances.

At common | aw, even the touching of one person by another
Wi t hout consent and wthout |legal justification was a battery.
See W Keeton, D. Dobbs, R Keeton, & D. Owen, Prosser and Keeton
on Law of Torts 9, pp. 39-42 (5th ed. 1984). Before the turn
of the century, this Court observed that ~"[n]Jo right is held
nore sacred, or is nore carefully guarded, by the common | aw,
than the right of every individual to the possession and control
of his own person, free fromall restraint or interference of
ot hers, unless by clear and unquestionable authority of |[|aw

Union Pacific R Co. v. Botsford, 141 U S. 250, 251 (1891)

ment that informed consent is generally required for nedical
treatment. Justice Cardozo, while on the Court of Appeals of New
York, aptly described this doctrine: " Every human bei ng of adult
years and sound mnd has a right to determ ne what shall be done
with his own body; and a surgeon who perforns an operation
Wi t hout his patient's consent commts an assault, for which he is
liable in damages.'' Schloendorff v. Society of New York Hospi -

tal, 211 N Y. 125, 129-30, 105 N. E. 92, 93 (1914). The in-
formed consent doctrine has becone firmy entrenched in American
tort law. See Dobbs, Keeton, & Oaen, supra, 32, pp. 189-

192;

F. Rozovsky, Consent to Treatnent, A Practical CGuide 1-98 (2d ed.
1990) .

The logical corollary of the doctrine of inforned consent is
that the patient generally possesses the right not to consent,
that is, to refuse treatnent. Until about 15 years ago and the
semnal decision in Inre Qunlan, 70 N. J. 10, 355 A 2d 647,

cert. denied sub nom, Garger v. New Jersey, 429 U S 922
(1976), the nunber of right-to-refuse-treatnent decisions were
relatively few (Footnote 2)

Most of the earlier cases involved patients who refused nedical
treatment forbidden by their religious beliefs, thus inplicating
First Anendnent rights as well as comon law rights of self-
det erm nati on. (Footnote 3)

More recently, however, with the advance of nedical technol ogy

capable of sustaining life well past the point where natural
forces woul d have brought certain death in earlier times, cases
involving the right to refuse |ife-sustaining treatnment have

burgeoned. See 760 S. W 2d, at 412, n. 4 (collecting 54 report-
ed decisions from 1976-1988).



In the Quinlan case, young Karen Quinlan suffered severe brain

danage as the result of anoxia, and entered a persistent vegeta-
tive state. Karen's father sought judicial approval to discon-

nect his daughter's respirator. The New Jersey Suprene Court
granted the relief, holding that Karen had a right of privacy
grounded in the Federal Constitution to termnate treatnment. In

re Quinlan, 70 N. J., at 38-42, 355 A 2d at 662-664. Recogni z-
ing that this right was not absol ute, however, the court bal anced
it against asserted state interests. Noting that the State's in-
terest ~ weakens and the individual's right to privacy grows as
t he degree of bodily invasion increases and the prognosis dimns,

the court concluded that the state interests had to give way in
that case. 1d., at 41, 355 A 2d, at 664. The court also con-

cluded that the "~ “only practical way'' to prevent the | oss of
Karen's privacy right due to her inconpetence was to allow her
guardian and famly to decide " whether she would exercise it in
these circunstances.'' |bid.

/* This was the first case to bring this to the forefront of
public attention. */

After Quinlan, however, nost courts have based a right to refuse
treatment either solely on the comon |aw right to inforned
consent
or on both the common |aw right and a constitutional privacy
right. See L. Tribe, Anmerican Constitutional Law 15-11, p. 1365
(2d ed. 1988). In Superintendent of Bel chertown State School .

Sai kewi cz, 373 Mass. 728, 370 N. E. 2d 417 (1977), the Suprene
Judi cial Court of Massachusetts relied on both the right of
privacy and the right of informed consent to permt the wthhol d-
I ng of chenotherapy froma profoundly-retarded 67-year-old nman
suffering fromleukema. 1d., at 737-738, 370 N. E. 2d, at 424.

Reasoni ng that an inconpetent person retains the sane rights as a

conpet ent individual " because the value of human dignity extends
to both,"' the court adopted a " "substituted judgnent'' standard
wher eby courts were to determ ne what an i nconpetent individual's
deci si on woul d have been under the circunstances. Id., at 745,

752-753, 757-758, 370 N E. 2d, at 427, 431, 434.

/* One of the reasons for relying on state lawis so that the
U.S. Suprenme Court cannot review the case. Unless a party can
show that the U S. Constitution is inpacted, the U S. Suprene
Court can not review the sanme. Sone Judges (and | have no

idea at all here and |I'm making a general conmment) will go

to great lengths to cite state |aw as the source of their
decision to avoid involving federal courts, especially if they
are concerned that the federal courts may disagree with their
ruling. */

Distilling certain state interests fromprior case | aw-the
preservation of life, the protection of the interests of innocent



third parties,the prevention of suicide, and the maintenance of
the ethical integrity of the nedical profession--the court
recogni zed the first interest as paranmpunt and noted it was
greatest when an affliction was curable, "as opposed to the
State interest where, as here, the issue is not whether, but
when,

for how |l ong, and at what cost to the individual [a] |ife may be
briefly extended."'' Id., at 742, 370 N. E. 2d, at 426.

In Inre Storar 52 N. Y. 2d 363, 420 N. E. 2d 64, cert. denied,
454 U. S. 858 (1981), the New York Court of Appeals declined to
base a right to refuse treatnent on a constitutional privacy
right. Instead, it found such a right " adequately supported
by the informed consent doctrine. |Id., at 376-377, 420 N. E. 2d,

at 70. In In re Eichner (decided with In re Storar, supra) an

a vegetative state and was thus inconpetent to consent to the re-
noval of his respirator. The court, however, found it wunneces-

sary to reach the question of whether his rights could be exer-
cised by others since it found the evidence clear and convincing
from statenents made by the patient when conpetent that he " "did
not want to be naintained in a vegetative coma by use of a
respirator.'' I1d., at 380, 420 N. E. 2d, at 72. In the conpanion

Storar case, a 52-year-old man suffering from bl adder cancer had
been profoundly retarded during nost of his life. Inplicitly re-
j ecting the approach taken in Saikewi cz, supra, the court
reasoned that due to such life-long inconpetency, it is unreal-
istic to attenpt to determ ne whether he would want to continue
potentially |I|ife prolonging treatnment if he were conpetent.'' 52
N. Y. 2d, at 380, 420 N. E. 2d, at 72. As the -evidence showed
that the patient's required blood transfusions did not involve
excessive pain and without themhis nental and physical abilities
woul d deteriorate, the court concluded that it should not "~ "allow
an inconpetent patient to bleed to death because soneone, even
soneone as close as a parent or sibling, feels that this is best
for one with an incurable disease.'' Id., at 382, 420 N E 2d,

at 73.

Many of the later cases build on the principles established in
Quinlan, Saikewicz and Storar/Ei chner. For instance, inlnre

Conroy, 98 N. J. 321, 486 A 2d 1209 (1985), the sane court that

decided Quinlan considered whether a nasogastric feeding tube
could be renoved from an 84-year-old inconpetent nursing-
horme

resident suffering irreversible nental and physical ailnents.
Whi l e recogni zing that a federal right of privacy mght apply in
the case, the court, contrary to its approach in Quinlan, decided
to base its decision on the comon-law right to sel f -
determ nation and infornmed consent. 98 N J., at 348, 486 A 2d,



at 1223. "~ " On balance, the right to self-determ nation ordinari -
|y outweighs any countervailing state interests, and conpetent
persons generally are permtted to refuse nedical treatnent, even
at the risk of death. Mst of the cases that have hel d ot her-
Wi se, unless they involved the interest in protecting innocent
third parties, have concerned the patient's conpetency to nake a
rati onal and considered choice.'' 1d., at 353-354, 486 A 2d, at

1225.

Reasoning that the right of self-determnation should not be
| ost merely because an individual is unable to sense a violation
of it, the court held that inconpetent individuals retain a right
to refuse treatnent. It also held that such a right could be ex-
ercised by a surrogate decisionnmaker using a ~ subjective'' stan-
dard when there was clear evidence that the inconpetent person
woul d have exercised it. Were such evidence was |acking, the

court held that an individual's right could still be invoked in
certain circunstances under objective ~“best interest'' stan-
dar ds. ld., at 361-368, 486 A 2d, at 1229-1233. Thus, if sone

trustworthy evidence existed that the individual would have want -
ed to termnate treatnent, but not enough to clearly establish a
person's wi shes for purposes of the subjective standard, and the
burden of a prolonged |ife from the experience of pain and
suf fering markedly outweighed its satisfactions, treatnent could

be termnated under a ~"limted-objective'' standard. Were no
trustworthy evidence existed, and a person's suffering would nake
the admnistration of Ilife-sustaining treatnent inhunmane, a

" pure-objective'' standard could be used to termi nate treatnent.
If none of these conditions obtained, the court held it was best
to err in favor of preserving life. 1d., at 364-368, 486 A  2d,

at 1231-1233.

The court also rejected certain categorical distinctions that
had been drawn in prior refusal-of-treatnent cases as |acking
subst ance for decision purposes: the distinction between actively
hasteni ng death by termnating treatnment and passively allowing a
person to die of a disease; between treating individuals as an
Initial matter versus withdrawing treatnment afterwards; between
ordinary versus extraordinary treatnent; and between treatnment by
artificial feeding versus other fornms of |ife-sustaining nedical
procedures. |1d., at 369-374, 486 N. E 2d, at 1233-1237. As to
the last item the court acknow edged the " “enotional signifi-
cance'' of food, but noted that feeding by inplanted tubes is a
“"nmedical procedur[e] wth inherent risks and possible side ef-
fects, instituted by skilled health-care providers to conpensate
for i mpaired physical functioning'' which analytically was
equi valent to artificial breathing using a respirator. Id., at

373, 486 A. 2d, at 1236. (Footnote 4)

In contrast to Conroy, the Court of Appeals of New York recently
refused to accept |less than the clearly expressed wi shes of a pa-
tient before permtting the exercise of her right to refuse
treatment by a surrogate decisionnaker. In re Wstchester County

Medi cal Center on behalf of O Connor, 531 N E 2d 607 (1988)



(O Connor). There, the court, over the objection of the
patient's famly menbers, granted an order to insert a feeding
tube into a 77-year-old woman rendered i nconpetent as a result of
several strokes. Wiile continuing to recognize a conmon-I|aw
right to refuse treatnent, the court rejected the substituted
| udgnent approach for asserting it ~because it is inconsistent
with our fundanmental commtnent to the notion that no person or
court should substitute its judgnent as to what would be an ac-
ceptable quality of life for another. Consequently, we adhere to
the view that, despite its pitfalls and inevitable uncertainties,
the inquiry nust always be narrowed to the patient's expressed
intent, with every effort nade to mnimze the opportunity for
error."" 1d., at 530, 531 N. E. 2d, at 613 (citation omtted).
The court held that the record | acked the requisite clear and
convi nci ng evidence of the patient's expressed intent to withhold
|ife-sustaining treatnment. 1d., at 531-534, 531 N E 2d, at

613- 615.

O her courts have found state statutory law relevant to the
resolution of these issues. In Conservatorship of Drabick, 200
Cal . App. 3d 185, 245 Cal. Rptr. 840, cert. denied, ---- U S

---- (21988), the California Court of Appeal authorized the reno-
val of a nasogastric feeding tube froma 44-year-old man who was
in a persistent vegetative state as a result of an auto accident.
Noting that the right to refuse treatnment was grounded in both
the common |aw and a constitutional right of privacy, the court
held that a state probate statute authorized the patient's con-

servator to order the wthdrawal of |ife-sustaining treatnent
when such a decision was made in good faith based on nedical ad-
vice and the conservatee's best interests. Wile acknow edgi ng
that "~ "to claimthat [a patient's] "right to choose' survives in-
conpetence is a legal fiction at best,'' the court reasoned that
t he respect society accords to persons as individuals is not |ost
upon inconpetence and is best preserved by allowing others ""to
make a decision that reflects [a patient's] interests nore cl ose-
ly than would a purely technol ogi cal decision to do whatever is
possi bl e.'' (Foot note 5)

/* You m ght be surprised that a state probate code has sonething
to do with a case like this. Oten probate codes include natters
regardi ng orphans and guardi anshi ps. */

Id., at 208, 245 Cal. Rptr., at 854-855. See also In re Conser-

vatorship of Torres, 357 N W 2d 332 (Mnn. 1984) (M nnesota
court had constitutional and statutory authority to authorize a
conservator to order the renoval of an inconpetent individual's
respirator since in patient's best interests).

In In re Estate of Longeway, 123 IIl. 2d 33, 549 N E. 2d 292

(1989),
year-ol d woman rendered i nconpetent froma series of strokes had
a right to the discontinuance of artificial nutrition and hydra-



tion. Noting that the boundaries of a federal right of privacy
were uncertain, the court found a right to refuse treatnment in
the doctrine of inforned consent. I1d., at 43-45, 549 N E 2d,
at 296-297. The court further held that the State Probate Act
i npliedly authorized a guardian to exercise a ward's right to re-
fuse artificial sustenance in the event that the ward was term -
nally ill and irreversibly comatose. 1d., at 45-47, 549 N E
2d, at 298. Declining to adopt a best interests standard for de-
ciding when it would be appropriate to exercise a ward' s right

because it ~“lets another mneke a determ nation of a patient's
quality of life,'" the court opted instead for a substituted
| udgnent st andard. Id., at 49, 549 N. E. 2d, at 299. Finding

the " “expressed intent'' standard utilized in O Connor, supra,

too rigid, the court noted that other clear and convincing evi-
dence of the patient's intent could be considered. 133 Ill. 2d,
at 50-51, 549 N E 2d, at 300. The court also adopted the
“consensus opinion [that] treats artificial nutrition and hydra-
tion as nedical treatnment.'' Id., at 42, 549 N. E 2d, at 296.

Cf. McConnell . Beverly Enterprises-Connecticut, 1Inc., 209
Conn. 692, 705, 553 A 2d 596, 603 (1989) (right to withdraw ar-
tificial nutrition and hydration found in the Connecticut Renoval
of Life Support Systens Act, which " "provid[es] functional guide-
lines for the exercise of the comon law and constitutional
rights of self-determnation''; attending physician authorized to
renove treatnent after finding that patient is in a termnal con-
dition, obtaining consent of famly, and considering expressed
Wi shes of patient).

/* As noted in our review of the living will laws for the states,
Connecticut's lawis particularly week. You need not only to have
aliving will but also to have consent of one's famly for life

sustaining treatnment to be ended. */

As these cases denonstrate, the common-|aw doctrine of inforned
consent is viewed as generally enconpassing the right of a com

petent individual to refuse nedical treatnent. Beyond that,
these decisions denonstrate both simlarity and diversity in
their approach to decision of what all agree is a perplexing

question wth wunusually strong noral and ethical overtones.
State courts have available to them for decision a nunber of
sources--state constitutions, statutes, and conmmpn | aw-which are

not available to us. In this Court, the question is sinply and
starkly whether the United States Constitution prohibits M ssour
from choosing the rule of decision which it did. This is the

first case in which we have been squarely presented with the is-
sue of whether the United States Constitution grants what is in
conmon parlance referred to as a "right to die."" W follow the
j udi ci ous counsel of our decision in Twin Gty Bank v. Nebeker,
167 U S 196, 202 (1897), where we said that in deciding "a
question of such magnitude and inportance . . . it is the
[better] part of wisdomnot to attenpt, by any general statenent,
to cover every possible phase of the subject.’

The Fourteenth Amendnent provides that no State shall " " deprive
any person of life, liberty, or property, w thout due process of



| aw. The principle that a conpetent person has a constitution-
ally protected Iliberty interest 1in refusing unwanted nedi cal
treatment may be inferred fromour prior decisions. In Jacobson

v. Massachusetts, 197 U S. 11, 24-30 (1905), for instance, the
Court bal anced an individual's liberty interest in declining an
unwant ed smal | pox vaccine against the State's interest in
preventing di sease. Decisions prior to the incorporation of the
Fourth Anendnent into the Fourteenth Amendnment anal yzed searches
and sei zures involving the body under the Due Process C ause and
were thought to inplicate substantial liberty interests. See,
e. ¢g., Breithaupt v. Abranms, 352 U S. 432, 439 (1957) ( "As
against the right of an individual that his person be held in-
violable . . . nust be set the interests of society . . ."").

Just this Term in the course of holding that a State's pro-
cedures for admnistering antipsychotic nedication to prisoners
were sufficient to satisfy due process concerns, we recognized
that prisoners possess "a significant liberty interest in avoid-
i ng the unwanted adm ni stration of antipsychotic drugs under the
Due Process Cause of the Fourteenth Amendnent.'' Washi ngton v.

Harper, ---- U S, ----, ---- (1990) (slip op., at 9); see also

id., at ---- (slip op., at 17) (°  The forcible injection of nedi-
cation into a nonconsenting person's body represents a substan-
tial interference with that person's liberty''). Still other
cases support the recognition of a general |iberty interest in
refusing nedical treatnment. Vitek v. Jones, 445 U S. 480, 494
(1980) (transfer to nental hospital coupled wth nmandatory
behavior nodification treatnment inplicated |iberty interests);
Parhamv. J. R, 442 U S. 584, 600 (1979) ( "a child, in comon

fined unnecessarily for nedical treatment'').

But determning that a person has a "liberty interest'' under
t he Due Process C ause does not end the inquiry;
" “whet her respondent's constitutional rights have been violated
nmust be determ ned by balancing his liberty interests against the
rel evant state interests.'' Youngberg v. Ronmeo, 457 U. S. 307,

321 (1982). See also MIIls v. Rogers, 457 U. S. 291, 299 (1982).

Petitioners insist that under the general hol dings of our cases,
the forced admnistration of |ife-sustaining nmedical treatnent,
and even of artificially-delivered food and water essential to
life, would inplicate a conpetent person's |liberty interest.
Al t hough we think the logic of the cases discussed above would
enbrace such a liberty interest, the dramatic consequences in-
vol ved in refusal of such treatnent would informthe inquiry as
to whether the deprivation of that interest is constitutionally
perm ssible. But for purposes of this case, we assune that the
United States Constitution would grant a conpetent person a con-
stitutionally protected right to refuse |ifesaving hydration and



nutrition.

/* This is an inportant idea expressed by the Court, although it
is what attorney's and Judges refer to as "dicta." That is things
whi ch are stated which are not part of the actual decision and
necessary to the court's holding. However, it is certainly quite
|ikely that the Court would rule this way if presented with the
question, and such dicta are quite persuasive. */

Petitioners go on to assert that an inconpetent person should
possess the sanme right in this respect as Is possessed by a com
petent person. They rely primarily on our decisions in Parhamv.

J. R, supra, and Youngberg v. Roneo, 457 U. S. 307 (1982). 1In

berty interest in ~"~not being confined unnecessarily for nedical

treatnment,’'' 442 U. S., at 600, but we certainly did not intinate
that such a minor child, after conmtnment, would have a liberty
interest in refusing treatnent. In Youngberg, we held that a

seriously retarded adult had a liberty interest in safety and
freedomfrombodily restraint, 457 U S., at 320. Youngber g,
however, did not deal with decisions to adm nister or wthhold
medi cal treatnent.

The difficulty with petitioners' claimis that in a sense it
begs the question: an inconpetent person is not able to make an
i nformed and voluntary choice to exercise a hypothetical right to
refuse treatnent or any other right. Such a “right'' nust be
exercised for her, if at all, by sone sort of surrogate. Her e,
M ssouri has in effect recognized that under certain cir-
cunst ances a surrogate may act for the patient in electing to
have hydration and nutrition withdrawn in such a way as to cause
death, but it has established a procedural safeguard to assure
that the action of the surrogate conforns as best it may to the
W shes expressed by the patient while conpetent. M ssouri re-
quires that evidence of the inconpetent's wishes as to the with-

drawal of treatnent be proved by clear and convincing evidence.
The question, then, 1s whether the United States Constitution
forbids the establishnment of this procedural requirement by the
State. W hold that it does not.

Whet her or not M ssouri's clear and convincing evidence require-
ment conports with the United States Constitution depends in part
on what interests the State nay properly seek to protect in this
situation. Mssouri relies onits interest in the protection and
preservation of human |ife, and there can be no gainsaying this
Interest. As a general nmatter, the States--indeed, all civilized
nati ons--denonstrate their commtnent to life by treating hom -
cide as serious crine. Mreover, the mgjority of States in this
country have | aws inposing crimnal penalties on one who assists
another to conmit suicide. W do not think a State is required to
remain neutral in the face of an informed and voluntary deci sion
by a physically-able adult to starve to death.

But in the context presented here, a State has nore particular
interests at stake. The choice between life and death is a dee-



ply personal decision of obvious and overwhelmng finality. W
believe Mssouri may legitimately seek to safeguard the personal
el ement of this choice through the inposition of heightened evi-

dentiary requirenents. It cannot be disputed that the Due Pro-
cess Clause protects an interest in life as well as an interest
in refusing life-sustaining nedical treatnent. Not all incom
petent patients will have | oved ones available to serve as surro-
gate decisionmakers. And even where famly nmenbers are present,
“"[t]here will, of course, be sonme wunfortunate situations in
which famly nenbers will not act to protect a patient.'' Inre

Jobes, 108 N. J. 394, 419, 529 A 2d 434, 477 (1987). A State
is entitled to guard agai nst potential abuses in such situations.
Simlarly, a State is entitled to consider that a judicial
proceeding to make a determ nation regarding an inconpetent's
Wi shes may very well not be an adversarial one, wth the added
guarantee of accurate factfinding that the adversary process
brings with it.

See Chio v. Akron Center for Reproductive Health, ---- U S
---- ---- (1990) (slip op., at 10-11). Finally, we think a
State may properly decline to nmake judgnents about the ~"quali-
ty'" of life that a particular individual nmay enjoy, and sinply
assert an unqualified interest in the preservation of human Ilife
to be wei ghed against the constitutionally protected interests of
t he individual.

In our view, M ssouri has perm ssibly sought to advance these
interests through the adoption of a " "clear and convincing'
standard of proof to govern such proceedings. ~ The function of
a standard of proof, as that concept is enbodied in the Due Pro-
cess Clause and in the realmof factfinding, is to "instruct the
factfinder concerning the degree of confidence our society thinks
he should have in the correctness of factual conclusions for a
particular type of adjudication.' '' Addington v. Texas, 441

U S 418, 423 (1979) (quoting In re Wnship, 397 U S. 358, 370
(1970) (Harlan, J., concurring)). ~This Court has mandated an
i ntermedi ate standard of proof --"cl ear and convi nci ng
evidence'--when the individual interests at stake in a state
proceeding are both "particularly inportant’ and "nore substan-
tial than nere |l oss of noney.' '' Santosky v. Kranmer, 455 U S.

745, 756 (1982) (quoting Addington, supra, at 424). Thus, such a

standard has been required in deportation proceedi ngs, Wodby v.

INS, 385 U S. 276 (1966), 1in denaturalization proceedings,

Schneiderman v. United States, 320 U. S. 118 (1943), in civil

conmi t ment proceedi ngs, Addington, supra, and in proceedings for

the term nation of parental rights. Santosky, supra.

Petitioners also adunbrate in their brief a claimbased on the
Equal Protection C ause of the Fourteenth Amendnent to the effect
that M ssouri has inperm ssibly treated i nconpetent patients dif-
ferently from conpetent ones, citing the statenent in C eburne v.



Cl eburne Living Center, Inc., 473 U S. 432, 439 (1985), that the
clause is "~ “essentially a direction that all persons simlarly
situated should be treated alike.'' The differences between the
choice made by a conpetent person to refuse nedical treatnent,

and the choi ce nade for an inconpetent person by sonmeone else to
refuse medical treatnent, are so obviously different that the
State is warranted in establishing rigorous procedures for the
| atter class of cases which do not apply to the forner class.

Further, this level of proof, "~ “or an even higher one, has tradi-
tionally been inposed in cases involving allegations of civil
fraud, and in a variety of other kinds of civil cases involving
such issues as . . . lost wills, oral contracts to make bequests,

and the like.'' Wodby, supra, at 285, n. 18.

We think it self-evident that the interests at stake in the in-
stant proceedi ngs are nore substantial, both on an individual and
societal level, than those involved in a run-of-the-mne civil
di spute. But not only does the standard of proof reflect the im
portance of a particular adjudication, it also serves as "a SsoO-
ci etal judgnent about how the risk of error should be distributed
between the litigants.'' Santosky, supra, 455 U S. at 755; Ad-

di ngton, supra, at 423. The nore stringent the burden of proof a
party must bear, the nore that party bears the risk of an errone-
ous decision. W believe that M ssouri may perm ssibly place an
i ncreased risk of an erroneous decision on those seeking to ter-
m nate an i nconpetent individual's |ife-sustaining treatnment. An
erroneous decision not to termnate results in a maintenance of
the status quo; the possibility of subsequent devel opnents such
as advancnents in nedical science, the discovery of new evidence
regarding the patient's intent, changes in the law, or sinply the
unexpected death of the patient despite the admnistration of
|ife-sustaining treatnent, at |least create the potential that a

wrong decision will eventually be corrected or its inpact mti-
gat ed. An erroneous decision to wthdraw |ife-sustaining treat-
ment, however, is not susceptible of correction. In Sant osky,

one of the factors which led the Court to require proof by clear
and convi ncing evidence in a proceeding to termnate parental
rights was that a decision in such a case was final and irrevoca-
ble. Santosky, supra, at 759. The sane nust surely be said of

the decision to discontinue hydration and nutrition of a patient

such as Nancy Cruzan, which all agree will result in her death.

It is also worth noting that nost, if not all, States sinply
forbid oral testinony entirely in determ ning the wi shes of par-
ties in transactions which, while inportant, sinply do not have
the consequences that a decision to termnate a person's life
does. At comon |aw and by statute in nost States, the parole
evidence rule prevents the variations of the ternms of a witten
contract by oral testinony. The statute of frauds nakes unen-
forceable oral contracts to | eave property by will, and statutes
regul ating the making of wills universally require that those in-
strunents be in witing. See 2 A Corbin, Contracts 398,



pp. 360-361 (1950); 2 W Page, Law of WIls 19.3-19.5, pp. 61-71
(1960). There is no doubt that statutes requiring wills to be in
writing, and statutes of frauds which require that a contract to
make a will be in witing, on occasion frustrate the effectuation
of the intent of a particular decedent, just as Mssouri's re-
qui rement of proof in this case may have frustrated the effectua-
tion of the not-fully-expressed desires of Nancy Cruzan. But the
Constitution does not require general rules to work faultlessly;
no general rule can.

In sum we conclude that a State may apply a clear and convinc-
ing evidence standard in proceedings where a guardi an seeks to
di scontinue nutrition and hydration of a person diagnosed to be
in a persistent vegetative state. W note that many courts which
have adopted sonme sort of substituted judgnent procedure in si-
tuations like this, whether they limt consideration of evidence
to the prior expressed wi shes of the inconpetent individual, or
whet her they allow nore general proof of what the individual's
deci sion woul d have been, require a clear and convinci ng standard
of proof for such evidence. See, e. g., Longeway, 133 IIIl. 2d,

553 A 2d at 604-605; O Connor, 72 N. Y. 2d, at 529-530, 531

N. E. 2d, at 613; In re Gardner, 534 A 2d 947, 952-953 (M.

Leach v. Akron CGeneral Medical Center, 68 Chio Msc. 1, 11, 426

N. E. 2d 809, 815 (1980).

The Suprenme Court of Mssouri held that in this case the tes-
tinony adduced at trial did not amount to clear and convincing
proof of the patient's desire to have hydration and nutrition
Wi t hdr awn. In so doing, it reversed a decision of the M ssour
trial court which had found that the evidence " suggest[ed]''’
Nancy Cruzan would not have desired to continue such measures,
App. to Pet. for Cert. A98, but which had not adopted the stan-
dard of "~ “clear and convincing evidence'' enunciated by the
Supreme Court. The testinony adduced at trial consisted primari-
ly of Nancy Cruzan's statenents nade to a housenate about a year
bef ore her accident that she would not want to live should she
face |ife as a "~"vegetable,'' and other observations to the sane
effect. The observations did not deal in terms with wthdrawal
of mnmedical treatnent or of hydration and nutrition. W cannot
say that the Suprene Court of Mssouri conmtted constitutional
error in reaching the conclusion that it did.

We are not faced in this case with the question of whether a

State mght be required to defer to the decision of a surrogate
i f conpetent and probative evidence established that the patient
herself had expressed a desire that the decision to term nate
| i fe-sustaining treatnment be nmade for her by that individual.

Petitioners also adunbrate in their brief a claimbased on the
Equal Protection C ause of the Fourteenth Amendnent to the effect
that M ssouri has inperm ssibly treated i nconpetent patients dif-
ferently from conpetent ones, citing the statenent in C eburne v.



Cl eburne Living Center, Inc., 473 U S. 432, 439 (1985), that the
clause is "~ “essentially a direction that all persons simlarly
situated should be treated alike.'' The differences between the
choice made by a conpetent person to refuse nedical treatnent,

and the choi ce nade for an inconpetent person by sonmeone else to
refuse medical treatnent, are so obviously different that the
State is warranted in establishing rigorous procedures for the
| atter class of cases which do not apply to the forner class.

Petitioners alternatively contend that M ssouri nust accept the
““substituted judgnment'' of close famly nenbers even in the ab-
sence of substantial proof that their views reflect the views of
t he patient. They rely primarily wupon our decisions in
M chael H v. Cerald D., 491 U S. ---- (1989), and Parham v.

J. R, 442 U S 584 (1979). But we do not think these cases

support their claim In Mchael H, we upheld the constitu-

tionality of California's favored treatnment of traditional famly
rel ati onshi ps; such a holding may not be turned around into a
constitutional requirenent that a State nust recogni ze the prinma-

cy of those relationships in a situation like this. And in Par-

ham where the patient was a mnor, we al so upheld the constitu-
tionality of a state schenme in which parents made certain deci-
sions for nmentally ill mnors. Here again petitioners would seek
to turn a decision which allowed a State to rely on famly de-
cisionmaking into a constitutional requirenent that the State
recogni ze such deci si onmaki ng. But constitutional |aw does not
wor k t hat way.

No doubt is engendered by anything in this record but that Nancy
Cruzan's nother and father are loving and caring parents. |If the
State were required by the United States Constitution to repose a
right of "~ “substituted judgment'' with anyone, the Cruzans woul d
surely qualify. But we do not think the Due Process C ause re-
quires the State to repose judgnment on these matters with anyone
but the patient herself. Close famly nmenbers may have a strong
feeling--a feeling not at all ignoble or unworthy, but not en-
tirely disinterested, either--that they do not wish to wtness
the continuation of the life of a | oved one which they regard as
hopel ess, neani ngl ess, and even degrading. But there is no au-
tomatic assurance that the view of close famly nenbers wl|
necessarily be the sane as the patient's woul d have been had she
been confronted wth the prospect of her situation while com
petent. Al of the reasons previously discussed for allowng
M ssouri to require clear and convincing evidence of the
patient's wi shes lead us to conclude that the State may choose to
defer only to those wi shes, rather than confide the decision to

cl ose famly nenbers

The judgnent of the Supreme Court of M ssouri is
Af firmed.

JUSTI CE O CONNOR, concurri ng.



| agree that a protected liberty interest in refusing unwanted
medical treatnment nmay be inferred fromour prior decisions, see

ante at 13, and that the refusal of artificially delivered food

and water is enconpassed within that |iberty interest. See ante,
at 15. | wite separately to clarify why | believe this to be
SO.

As the Court notes, the liberty interest in refusing nedical
treatment flows from decisions involving the State's invasions
into the body. See ante, at 14. Because our notions of liberty
are inextricably entwined with our idea of physical freedom and
sel f-determ nation, the Court has often deemed state incursions
into the body repugnant to the interests protected by the Due
Process Cl ause. See, e. ¢g., Rochin . California, 342 U S.

165, 172 (1952) ( 'Illegally breaking into the privacy of the
petitioner, the struggle to open his nouth and renpbve what was
there, the forcible extraction of his stomach's contents . . . is

bound to offend even hardened sensibilities''); Union Pacific R

Co. v. Botsford, 141 U S. 250, 251 (1891). Qur Fourth Anend-

ment jurisprudence has echoed this sane concern. See Schner ber

v. California, 384 U S. 757, 772 (1966) ( "The integrity of an

i ndividual's person is a cherished value of our society''); Whns-

ton v. Lee, 470 U S. 753, 759 (1985) (" A conpelled surgical in-
trusion into an individual's body for evidence . . . inplicates
expectations of privacy and security of such magnitude that the
i ntrusi on may be " unreasonable' even if likely to produce evi-
dence of a crime''). The State's inposition of medical treatnent
on an unwi |l ling conpetent adult necessarily involves sone form of
restraint and intrusion. A seriously ill or dying patient whose
Wi shes are not honored may feel a captive of the nachinery re-
quired for |ife-sustaining measures or other nedical interven-
tions. Such forced treatnment may burden that individual's |iber-
ty interests as much as any state coercion. See, e. ¢g., Wshing-

ton v. Harper, 494 U. S. ----, ---- (1990); Parhamv. J. R, 442

non with adults, has a substantial |iberty interest in not being
confined unnecessarily for nmedical treatnment'').

The State's artificial provision of nutrition and hydration im
plicates identical concerns. Artificial feeding cannot readily
be distinguished fromother forns of mnedical treatnent. See,
e. g., Council on Ethical and Judicial Affairs, American Medi cal

Associ ati on, AMA Ethical Opinion 2.20, Wthholding or Wthdraw ng
Life-Prolonging Medical Treatnent, Current Opinions 13 (1989);
The Hastings Center, GQuidelines on the Termnation of Life-



Sustaining Treatnment and the Care of the Dying 59 (1987). Weth-
er or not the techniques used to pass food and water into the
patient's alinmentary tract are termed "nedical treatnent,'' it
Is clear they all involve sone degree of intrusion and restraint.
Feeding a patient by neans of a nasogastric tube requires a phy-
sician to pass a long flexible tube through the patient's nose,
throat and esophagus and into the stomach. Because of the
di sconfort such a tube causes, " [many patients need to be res-
trained forcibly and their hands put into large mttens to
prevent themfromrenoving the tube.'" Major, The Medical Pro-
cedures for Providing Food and Water: Indications and Effects, in
By No Extraordinary Means: The Choice to Forgo Life-Sustaining
Food and Water 25 (J. Lynn ed. 1986). A gastrostony tube (as was
used to provide food and water to Nancy Cruzan, see ante, at 2)
or jejunostony tube nust be surgically inplanted into the stomach
or small intestine. Ofice of Technol ogy Assessnent Task Force,
Li f e- Sustai ni ng Technol ogies and the Elderly 282 (1988). Requir-
ing a conpetent adult to endure such procedures against her wll
burdens the patient's liberty, dignity, and freedomto determ ne
the course of her own treatnent. Accordingly, the Iliberty
guaranteed by the Due Process Cl ause nust protect, if it protects
anyt hing, an individual's deeply personal decision to reject nmed-
ical treatnment, including the artificial delivery of food and wa-
ter.

| also wite separately to enphasize that the Court does not to-

day decide the issue whether a State nust al so give effect to the
deci sions of a surrogate decisionnaker. See ante, at 22, n. 13.

In ny view, such a duty may well be constitutionally required to
protect the patient's liberty interest in refusing nedical treat-
ment . Few i ndi vidual s provide explicit oral or witten instruc-
tions regarding their intent to refuse nmedical treatnent should
t hey becone i nconpetent.

/[* This is not as it should be! Use this programif you have a
strong desire to do so to nmake a living wll. */

See 2 President's Commi ssion for the Study of Ethical Problens
i n Medici ne and Bi onedi cal and Behavi oral Research, Making Health
Care Deci sions 241-242 (1982) (36% of those surveyed gave in-
structions regarding how they would like to be treated if they
ever becane too sick to nake decisions; 23% put those instruc-
tions in witing) (Lou Harris Poll, Septenber 1982); American
Medi cal Associ ation Surveys of Physician and Public Opinion on
Health Care |ssues 29-30 (1988) (56% of those surveyed had told
fam |y nmenbers their w shes concerning the use of |ife-sustaining
treatment if they entered an irreversible coma; 15% had filled
out aliving will specifying those w shes).

States which decline to consider any evidence other than such in-
structions may frequently fail to honor a patient's intent. Such
failures mght be avoided if the State considered an equally pro-
bative source of evidence: the patient's appointnment of a proxy
to make health care decisions on her behalf. Delegating the au-
thority to nmake nedical decisions to a famly nenber or friend is
becom ng a conmon net hod of planning for the future. See, e. g.,
Areen, The Legal Status of Consent Obtained fromFamlies of
Adult Patients to Wthhold or Wthdraw Treatnent, 258 JAMA 229,
230 (1987). Several States have recogni zed the practical w sdom
of such a procedure by enacting durable power of attorney sta-



tutes that specifically authorize an individual to appoint a sur-
rogate to make nedi cal treatnent decisions.

Sone state courts have suggested that an agent appoi nted pursuant
to a general durable power of attorney statute would al so be em
powered to nake health care decisions on behalf of the patient.
See, e. g., Inre Peter, 108 N. J. 365, 378-379, 529 A, 2d 419,
426 (1987); see also 73 Op. M. Atty. Gen. No. 88-046 (1988) (in-
terpreting MI. Est. & Trusts Code Ann. 13- 601 to 13-602 (1974),
as aut horizing a del egatee to make health care decisions). O her
States allow an individual to designate a proxy to carry out the
intent of a living wll.

These procedures for surrogate decisionnmaking, which appear to be
rapidly gaining in acceptance, nay be a val uabl e additional safe-
guard of the patient's interest in directing his nedical care.
Moreover, as patients are likely to select a famly nenber as a
surrogate, see 2 President's Conm ssion for the Study of Ethical
Probl enms in Medici ne and Bi onedi cal and Behavi oral Research, Mk-
ing Health Care Decisions 240 (1982), giving effect to a proxy's
decisions nmay also protect the "~ freedom of personal choice in
matters of . . . famly life.'" Ceveland Board of Education v.

Today's decision, holding only that the Constitution permts a
State to require clear and convincing evidence of Nancy Cruzan's
desire to have artificial hydration and nutrition w thdrawn, does
not preclude a future determnation that the Constitution re-
quires the States to i nplenent the decisions of a patient's duly
appoi nted surrogate. Nor does it prevent States from devel oping
ot her approaches for protecting an inconpetent individual's |i-
berty interest in refusing nmedical treatnment. As is evident from
the Court's survey of state court decisions, see ante at 6-13, no
national consensus has yet energed on the best solution for this
difficult and sensitive problem Today we decide only that one
State's practice does not violate the Constitution; the nore
chal  engi ng task of crafting appropriate procedures for safe-
guarding inconpetents' liberty interests is entrusted to the
““laboratory'' of the States, New State Ice Co. v. Liebmann, 285
U S 262, 311 (1932) (Brandeis, J., dissenting), in the first
I nst ance.



