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After respondent Omi Qutdoor Advertising, Inc., entered the

bi || board market in petitioner Colunbia, South Carolina,
petitioner Colunbia Qutdoor Advertising, Inc. (COA), which
controll ed nore than 95% of the market and enjoyed cl ose
relations with city officials, |obbied these of ficials to enact
zoni ng ordi nances restricting billboard construction. After such
ordi nances were passed, Omi filed suit against petitioners under
15 1 and 2 of the Sherman Act and the State's Unfair Trade
Practices Act, alleging, inter alia, that the ordi nances were the
result of an anticonpetitive conspiracy that stripped petitioners
of any immunity to which they m ght otherwi se be entitled. After
Omi obtained a jury verdict on all counts, the District Court
granted petitioners' notions for judgnent notw thstanding the
verdict on the ground that their activities were outside the
scope of the federal antitrust laws. The Court of Appeals
reversed and reinstated the verdict.

Hel d:

1. The city's restriction of billboard construction is imune
fromfederal antitrust liability under Parker v. Brown, 317 U S.
341, 352 -- which held that principles of federalismand state
sovereignty render the Sherman Act inapplicable to
anticonpetitive restraints inposed by the States "as an act of
governnment” -- and subsequent deci sions according Parker immunity
to nmunicipal restriction of conpetition in inplenentation of
state policy, see, e. g., Hallie v. Eau Claire, 471 U S. 34, 38.
Pp. 4-13.

(a) The Court of Appeals correctly concluded that the city was
prima facie entitled to Parker imunity for its billboard



restrictions. Although Parker imunity does not apply directly
to municipalities or other political subdivisions of the States,
it does apply where a nunicipality's restriction of conpetition
is an authorized inplenentation of state policy. South
Carolina' s zoning statutes unquestionably authorized the city to
regul ate the size, location, and spacing of billboards. The
addi tional Parker requirenment that the city possess clear

del egated authority to suppress conpetition, see, e. g., Hallie,
supra, at 40-42, is also nmet here, since suppression of
conpetition is at the very |least a foreseeable result of zoning
regul ations. Pp. 4-7.

(b) The Court of Appeals erred, however, in applying a
"conspiracy" exception to Parker, which is not supported by the
| anguage of that case. Such an exception would swallow up the
Parker rule if "conspiracy" means nothing nore than agreenent to
| npose the regulation in question, since it is both inevitable
and desirable that public officials agree to do what one or
anot her group of private citizens urges upon them It would be
simlarly inpractical to limt "conspiracy” to instances of
governmental "corruption,” or governnmental acts "not in the
public interest"; virtually all anticonpetitive regulation is
open to such charges and the risk of unfavorable ex post facto
j udi cial assessnent would inpair the States' ability to regul ate
their domestic commerce. Nor is it appropriate to limt
"conspiracy"” to instances in which bribery or sone other
violation of state or federal |aw has been established, since the
exception would then be unrelated to the purposes of the Sherman
Act, which condems trade restraints, not political activity.
Wth the possible exception of the situation in which the State
is acting as a nmarket participant, any action that qualifies as
state action is ipso facto exenpt fromthe operation of the
antitrust laws. Pp. 8-13.

2. COAis imune fromliability for its activities relating to
enact nent of the ordi nances under Eastern Railroad Presidents
Conference v. Noerr Mdtor Freight, Inc., 365 U S. 127, 141,
whi ch states a corollary to Parker: the federal antitrust |aws do
not regul ate the conduct of private individuals in seeking
anticonpetitive action fromthe governnment. The Court of Appeals
erred in applying the "shant exception to the Noerr doctri ne.
Thi s exception enconpasses situations in which persons use the
governnmental process itself -- as opposed to the outcone of that
process -- as an anticonpetitive weapon. That is not the
situation here. California Mdtor Transport Co. v. Trucking
Unlimted, 404 U. S. 508, 512, distinguished. Ommi's suggestion
that this Court adopt a "conspiracy"” exception to Noerr inmunity
is rejected for largely the same reasons that pronpt the Court to
rej ect such an exception to Parker. Pp. 13-17.

3. The Court of Appeals on remand nust determne (if the theory
has been properly preserved) whether the evidence was sufficient
to sustain a verdict for Omi based solely on its assertions that
COA engaged in private anticonpetitive actions, and whet her COA
can be held liable to Omi on its state-law claim P. 18.



891 F. 2d 1127, reversed and remanded.

Scalia, J., delivered the opinion of the Court, in which
Rehnqui st, C J., and Bl ackmun, O Connor, Kennedy, and Souter
JJ., joined. Stevens, J., filed a dissenting opinion, in which
White and Marshall, JJ., joined.

Subj ect: 89-1671 -- OPINION, COLUMBI A v. OW OUTDOOR
ADVERTI SI NG, | NC

SUPREME COURT OF THE UNI TED STATES
No. 89-1671

CI TY OF COLUMBI A and COLUMBI A OQUTDOOR ADVERTI SI NG, | NC. ,
PETI TIONERS v. OWNI OUTDOOR ADVERTI SI NG | NC.

on wit of certiorari to the united states court of appeals for
the fourth circuit

[April 1, 1991]

Justice Scalia delivered the opinion of the Court.

This case requires us to clarify the application of the Shernman
Act to nmunicipal governnments and to the citizens who seek action
fromthem

Petitioner Colunbia Qutdoor Advertising, Inc. (COA), a South
Carolina corporation, entered the billboard business in the city
of Col unbia, South Carolina (also a petitioner here), in the
1940's. By 1981 it controlled nore than 95% of what has been
conceded to be the relevant market. COA was a | ocal business
owned by a famly with deep roots in the community, and enjoyed
close relations with the city's political |eaders. The mayor and
ot her menbers of the city council were personal friends of COA s
majority owner, and the conpany and its officers occasionally
contributed funds and free bill board space to their canpaigns.
According to respondent, these beneficences were part of a

"] ongst andi ng" "secret anticonpetitive agreenent” whereby "the
City and COA woul d each use their [sic] respective power and
resources to protect . . . COA's nonopoly position,” in return
for which "City Council nenbers received advant ages nade possi bl e
by COA's nonopoly." Brief for Respondent 12, 16



In 1981, respondent Omi Qutdoor Advertising, Inc., a Georgia
corporation, began erecting billboards in and around the city.
COA responded to this conpetition in several ways. First, it
redoubled its own billboard construction efforts and noderni zed
its existing stock. Second-- according to Omi -- it took a
nunber of anticonpetitive private actions, such as offering
artificially low rates, spreading untrue and malicious runors
about Omi, and attenpting to induce Omi's custonmers to break
their contracts. Finally (and this is what gives rise to the

i ssue we address today), COA executives nmet with city officials
to seek the enactnment of zoning ordi nances that would restrict

bi | | board construction. COA was not alone in urging this course;
a nunber of citizens concerned about the city's recent expl osion
of bill boards advocated restrictions, including witers of
articles and editorials in |local newspapers.

[* One of the reasons that the Court does not choose to interfere
in the governnental arena, since there are diverse politica
reasons that such decisions are taken. If politics, w thin nornal
bounds, works to help a particular party, then so be it. */

In the spring of 1982, the city council passed an ordi nance
requiring the council's approval for every billboard constructed
i n downtown Colunbia. This was |ater amended to inpose a 180-
day noratoriumon the construction of billboards throughout the
city, except as specifically authorized by the council. A state
court invalidated this ordinance on the ground that its conferral
of unconstrai ned discretion upon the city council violated both
the South Carolina and Federal Constitutions. The city then
requested the State's regional planning authority to conduct a
conpr ehensi ve analysis of the local billboard situation as a
basis for developing a final, constitutionally valid, ordinance.
I n Septenber 1982, after a series of public hearings and nunerous
meetings involving city officials, Omi, and COA (in all of

whi ch, according to Omi, positions contrary to COA's were not
genui nely considered), the city council passed a new ordi hance
resticting the size, location, and spacing of billboards. These
restrictions, particularly those on spacing, obviously benefited
COA, which already had its billboards in place; they severely

hi ndered Omi's ability to conpete.

I n Novenber 1982, Omi filed suit against COA and the city in
Federal District Court, charging that they had violated 15 1 and
2 of the Sherman Act, 26 Stat. 209, as anended, 15 U S C 151
2, {1} as well as South Carolina's Unfair Trade Practices Act, S.
/* The convention of {} refers to footnotes. */

C. Code MDRV 39-5-140 (1976). QOmi contended, in particular,
that the city's billboard ordinances were the result of an
anticonpetitive conspiracy between city officials and COA t hat
stripped both parties of any imunity they m ght otherw se enjoy
fromthe federal antitrust laws. |In January 1986, after nore
than two weeks of trial, a jury returned general verdicts agai nst
the city and COA on both the federal and state clains. It

awar ded danages, before trebling, of $600,000 on the MDRV 1



Sherman Act claim and $400,000 on the MDRV 2 claim {2} The
jury al so answered two special interrogatories, finding
specifically that the city and COA had conspired both to restrain
trade and to nonopolize the market. Petitioners noved for

j udgnent notwi t hstandi ng the verdict, contendi ng anong ot her
things that their activities were outside the scope of the
federal antitrust laws. |In Novenber 1988, the District Court
granted the notion.

A di vided panel of the United States Court of Appeals for the

Fourth Grcuit reversed the judgnent of the District Court and

reinstated the jury verdict on all counts. 891 F. 2d 1127 (1989)
We granted certiorari, 496 U S. --- (1990).

In the landmark case of Parker v. Brown, 317 U. S. 341 (1943), we
rejected the contention that a programrestricting the marketing
of privately produced raisins, adopted pursuant to California's
Agricultural Prorate Act, violated the Sherman Act. Relying on
principles of federalismand state sovereignty, we held that the
Sherman Act did not apply to anticonpetitive restraints inposed
by the States "as an act of government." 317 U. S., at 352.

Si nce Par ker enphasized the role of sovereign States in a federa
system it was initially unclear whether the governnmental actions
of political subdivisions enjoyed simlar protection. In recent
years, we have held that Parker inmmunity does not apply directly
to local governnents, see Hallie v. Eau Claire, 471 U S. 34, 38
(1985); Community Comruni cations Co. v. Boulder, 455 U S. 40,
50-51 (1982); Lafayette v. Louisiana Power & Light Co., 435 U
S. 389, 412-413 (1978) (plurality opinion). W have recogni zed,
however, that a municipality's restriction of conpetition may
sonetimes be an authorized i nplenentation of state policy, and
have accorded Parker inmunity where that is the case. The South
Carolina statutes under which the city acted in the present case
aut horize municipalities to regulate the use of |and and the
construction of buildings and other structures within their
boundaries. {3} It is undisputed that, as a natter of state | aw,
t hese statutes authorize the city to regulate the size, |ocation,
and spacing of billboards. 1t could be argued, however, that a
municipality acts beyond its del egated authority, for Parker
pur poses, whenever the nature of its regulation is substantively
or even procedurally defective. On such an analysis it could be
contended, for exanple, that the city's regulation in the present
case was not "authorized" by S. C. Code MDRV 5-23-10 (1976), see
n. 3, supra, if it was not, as that statute requires, adopted
"for the purpose of pronDtlng heal th, safety, norals or the
general welfare of the comunity.” As scholarly conmmentary has
not ed, such an expansive interpretation of the Parker-defense
aut hori zati on requirement woul d have unaccept abl e consequences.

"To be sure, state |law authorizes' only agency deci sions that
are substantively and procedurally correct. Errors of fact, |aw,
or judgnent by the agency are not " authorized.' Erroneous acts or



deci sions are subject to reversal by superior tribunals because
unaut hori zed. If the antitrust court demands unqualified
“authority' in this sense, it inevitably becones the standard
reviewer not only of federal agency activity but also of state
and | ocal activity whenever it is alleged that the governnental
body, though possessing the power to engage in the chall enged
conduct, has actually exercised its power in a manner not

aut hori zed by state law. W should not |ightly assune that

Laf ayette's authorization requirenent dictates transfornmation of
state admnistrative reviewinto a federal antitrust job. Yet
t hat woul d be the consequence of making antitrust liability
depend on an undi scrimnating and mechani cal demand for
“authority' in the full admnistrative | aw sense.” P. Areeda &
H. Hovenkanp, Antitrust Law MDRV 212.3b, p. 145 (Supp. 1989).

/* Layman may be surprised to find out that Courts will often
rule in particular ways to avoid work in the future. The point
whi ch the Court is making here is that if the opinion is allowed
to stand, then each tine a city passes a |law with econonic
affect, the federal courts would be used as an "appeal ." */

We agree with that assessnment, and believe that in order to
prevent Parker fromunderm ning the very interests of federalism
It is designed to protect, it is necessary to adopt a concept of
aut hority broader than what is applied to determne the legality
of the nmunicipality's action under state law. W have adopted an
approach that is simlar in principle, though not necessarily in
preci se application, elsewhere. See Stunp v. Sparkman, 435 U

S. 349 (1978). It suffices for the present to conclude that here
no nore i s needed to establish, for Parker purposes, the city's
authority to regulate than its unquestioned zoni ng power over the
size, location, and spacing of billboards.

Besides authority to regul ate, however, the Parker defense al so
requires authority to suppress conpetition -- nore specifically,
"clear articulation of a state policy to authorize
anticonpetitive conduct” by the municipality in connection with
its regulation. Hallie, 471 U S., at 40 (internal quotation
omtted). W have rejected the contention that this requirenment
can be net only if the delegating statute explicitly permts the
di spl acenment of conpetition, see id., at 41-42. It is enough, we
have held, if suppression of conpetition is the "foreseeable
result” of what the statute authorizes, id., at 42. That
condition is anply met here. The very purpose of zoning
regulation is to displace unfettered business freedomin a manner
that regularly has the effect of preventing normal acts of
conpetition, particularly on the part of new entrants. A
muni ci pal ordi nance restricting the size, |ocation, and spacing
of billboards (surely a conmon form of zoning) necessarily
protects existing billboards agai nst some conpetition from
newconers. {4}

The Court of Appeals was therefore correct in its conclusion that
the city's restriction of billboard construction was prima facie



entitled to Parker immnity. The Court of Appeals upheld the

j ury verdict, however, by invoking a "conspiracy" exception to
Par ker that has been recogni zed by several Courts of Appeals.

See, e. g., Witworth v. Perkins, 559 F. 2d 378 (CA5 1977),
vacated, 435 U. S. 992, aff'd on rehearing, 576 F. 2d 696 (1978)

, cert. denied, 440 U S. 911 (1979). That exception is thought
to be supported by two of our statenents in Parker: "[We have no
question of the state or its nunicipality beconm ng a partici pant
in a private agreenent or conbination by others for restraint of
trade, cf. Union Pacific R Co. v. United States, 313 U S. 450.

" Parker, 317 U S., at 351-352 (enphasis added). "The state in
adopting and enforcing the prorate program made no contract or
agreenment and entered into no conspiracy in restraint of trade or
to establish nonopoly but, as sovereign, inposed the restraint as
an act of governnment which the Sherman Act did not undertake to
prohibit."” Id., at 352 (enphasis added). Parker does not apply,
according to the Fourth Circuit, "where politicians or politica
entities are involved as conspirators”™ with private actors in the
restraint of trade. 891 F. 2d, at 1134.

There is no such conspiracy exception. The rationale of Parker
was that, in light of our national commtnent to federalism the
general | anguage of the Sherman Act should not be interpreted to
prohi bit anticonpetitive actions by the States in their
governnmental capacities as sovereign regulators. The sentences
from the opinion quoted above sinply clarify that this imunity
does not necessarily obtain where the State acts not in a

regul atory capacity but as a comercial participant in a given
market. That is evident fromthe citation of Union Pacific R

Co. v. United States, 313 U S. 450 (1941), which held unl awf ul
under the Elkins Act certain rebates and concessi ons nade by
Kansas City, Kansas, in its capacity as the owner and operator of
a whol esal e produce nmarket that was integrated with railroad
facilities. These sentences should not be read to suggest the
general proposition that even governnental regulatory action may
be deenmed private -- and therefore subject to antitrust liability
-- when it is taken pursuant to a conspiracy with private
parties. The inpracticality of such a principle is evident if,

f or purposes of the exception, "conspiracy" neans nothing nore

t han an agreenent to inpose the regulation in question. Since it
i's both inevitable and desirable that public officials often
agree to do what one or another group of private citizens urges
upon them such an exception would virtually swallow up the
Parker rule: Al anticonpetitive regulation would be vul nerabl e
to a "conspiracy" charge. See Areeda & Hovenkanp, supra, MDRV
203. 3b, at 34, and n. 1; El hauge, The Scope of Antitrust Process,
104 Harv. L. Rev. 667, 704-705 (1991). {5}

Omi suggests, however, that "conspiracy” mght be limted to
I nstances of governmental "corruption,” defined variously as
"abandonment of public responsibilities to private interests,”

Brief for Respondent 42, "corrupt or bad faith decisions,” id.,
at 44, and "selfish or corrupt notives,"” ibid. Utimtely, Omi
asks us not to define "corruption” at all, but sinply to | eave

that task to the jury: "[a]t bottom however, it was within the



jury's province to determ ne what constituted corruption of the
governnmental process in their community.” Id., at 43. Qmi's
am cus eschews this enphasis on "corruption,” instead urging us
to define the conspiracy exception as enconpassi ng any
governnmental act "not in the public interest.” Brief for

Associ ated Buil ders and Contractors, Inc. as Am cus Curiae 5.

A conspiracy exception narrowed al ong such vague lines is
simlarly inpractical. Few governnental actions are i mune from
the charge that they are "not in the public interest” or in sone
sense "corrupt.” The California marketing schene at issue in
Parker itself, for exanple, can readily be viewed as the result
of a "conspiracy"” to put the "private" interest of the State's
rai sin growers above the "public" interest of the State's
consunmers. The fact is that virtually all regulation benefits
sone segnments of the society and harnms others; and that it is not
uni versal ly considered contrary to the public good if the net
econom ¢ loss to the | osers exceeds the net economc gain to the
Wi nners. Parker was not witten in ignorance of the reality that
determ nation of "the public interest” in the manifold areas of
governnment regulation entails not nerely econonic and

mat hemat i cal anal ysis but value judgnent, and it was not neant to
shift that judgnent fromelected officials to judges and juries.
If the city of Colunbia s decision to regulate what one | ocal
newspaper called "billboard jungles,” Colunbia Record, My 21,
1982, p. 14-A col. 1; App. in No. 88-1388 (CA4), p. 3743, is
made subject to ex post facto judicial assessnment of "the public
interest,” with personal liability of city officials a possible
consequence, we will have gone far to "conprom se the States
ability to regulate their domestic commerce,” Southern Mot or
Carriers Rate Conference, Inc. v. United States, 471 U S. 48, 56
(1985). The situation would not be better, but arguably even
worse, if the courts were to apply a subjective test: not whether
the action was in the public interest, but whether the officials
i nvol ved thought it to be so. This would require the sort of
deconstruction of the governnmental process and probing of the
official "intent" that we have consistently sought to avoid. {6}
"[Where the action conplained of . . . was that of the State
itself, the action is exenpt fromantitrust liability regardl ess
of the State's notives in taking the action.” Hoover v. Ronw n,
466 U. S. 558, 579-580 (1984). See also Llewellyn v. Crothers,
765 F. 2d 769, 774 (CA9 1985) (Kennedy, J.).

The foregoi ng approach to establishing a "conspiracy" exception
at | east seeks (however inpractically) to draw the |ine of

| nperm ssible action in a manner relevant to the purposes of the
Sherman Act and of Parker: prohibiting the restriction of
conpetition for private gain but permtting the restriction of
conpetition in the public interest. Another approach is
possi bl e, which has the virtue of practicality but the vice of
bei ng unrel ated to those purposes. That is the approach which
woul d consi der Parker inapplicable only if, in connection with
t he governnmental action in question, bribery or sone other
violation of state or federal |aw has been established. Such
unl awful activity has no necessary relationship to whether the



governmental action is in the public interest. A mayor is guilty
of accepting a bribe even if he would and shoul d have taken, in
the public interest, the same action for which the bribe was
paid. (That is frequently the defense asserted to a crim nal

bri bery charge -- and though it is never valid in |law, see, e. g.
, United States v. Jannotti, 673 F. 2d 578, 601 (CA3) (en banc)
cert. denied, 457 U. S. 1106 (1982), it is often plausible in
fact.) \Wen, noreover, the regulatory body is not a single

i ndi vidual but a state legislature or city council, there is even
| ess reason to believe that violation of the law (by bribing a
mnority of the decisionnakers) establishes that the regul ation
has no valid public purpose. Cf. Fletcher v. Peck, 6 Cranch 87,
130 (1810). To use unlawful political influence as the test of

| egality of state regul ation undoubtedly vindicates (in a rather
bl unt way) principles of good governnent. But the statute we are
construing is not directed to that end. Congress has passed
other laws ained at conbatting corruption in state and | oca
governnments. See, e. ¢g., 18 U S. C MRV 1951 (Hobbs Act).

"I nsofar as [the Sherman Act] sets up a code of ethics at all, it
is a code that condemms trade restraints, not political activity.
" Eastern Railroad Presidents Conference v. Noerr Motor Freight,
Inc., 365 U. S. 127, 140 (1961).

For these reasons, we reaffirmour rejection of any
interpretation of the Sherman Act that would allow plaintiffs to
| ook behind the actions of state sovereigns to base their clains
n "perceived conspiracies to restrain trade," Hoover, 466 U. S.
, at 580. W reiterate that, with the possibl e nmarket
partici pant exception, any action that qualifies as state action
Is "ipso facto . . . exenpt fromthe operation of the antitrust
|l aws, " id., at 568. This does not nean, of course, that the
States may exenpt private action fromthe scope of the Shernman
Act; we in no way qualify the well established principle that "a
state does not give imunity to those who violate the Sherman Act
by authorizing themto violate it, or by declaring that their
action is lawful." Parker, 317 U S., at 351 (citing Northern
Securities Co. v. United States, 193 U S. 197, 332, 344-347
(1904)). See al so Schwegmann Brothers v. Calvert Distillers
Corp., 341 U S. 384 (1951).

Whi | e Par ker recogni zed the States' freedomto engage in
anticonpetitive regulation, it did not purport to immunize from
antitrust liability the private parties who urge themto engage
in anticonpetitive regulation. However, it is obviously peculiar
in a denocracy, and perhaps in derogation of the constitutional
right "to petition the Governnent for a redress of grievances,"”
U S Const., Andt. 1, to establish a category of |awful state
action that citizens are not permtted to urge. Thus, beginning
wi th Eastern Railroad Presidents Conference v. Noerr Mbtor
Freight, Inc., supra, we have devel oped a corollary to Parker:
the federal antitrust |aws also do not regul ate the conduct of
private individuals in seeking anticonpetitive action fromthe
governnment. This doctrine, |ike Parker, rests ultimtely upon a



recognition that the antitrust laws, "tailored as they are for

t he business world, are not at all appropriate for application in
the political arena.” Noerr, supra, at 141. That a private
party's political notives are selfish is irrelevant: "Noerr
shields fromthe Sherman Act a concerted effort to influence
public officials regardless of intent or purpose.” United M ne
Wor kers of Anmerica v. Pennington, 381 U S. 657, 670 (1965).

[* All'"s fair in love and war and getting favorable state
| egi sl ation. */

Noerr recogni zed, however, what has cone to be known as the
"shant exception to its rule: "There nmay be situations in which a
publicity canpaign, ostensibly directed toward influencing
governnmental action, is a nere shamto cover what is actually

not hing nore than an attenpt to interfere directly with the

busi ness rel ati onships of a conpetitor and the application of the
Sherman Act would be justified.” 365 U S., at 144. The Court of
Appeal s concluded that the jury in this case could have found
that COA's activities on behalf of the restrictive billboard

ordi nances fell within this exception. |In our viewthat was
error.

The "shanm' exception to Noerr enconpasses situations in which
persons use the governnental process -- as opposed to the outcone
of that process -- as an anticonpetitive weapon. A classic
exanple is the filing of frivol ous objections to the |icense
application of a conmpetitor, with no expectation of achieving
denial of the license but sinply in order to i npose expense and
delay. See California Mtor Transport Co. v. Trucking Unlimted,
404 U. S. 508 (1972). A "shani situation involves a defendant
whose activities are "not genuinely ainmed at procuring favorable
governnment action"” at all, Allied Tube & Conduit Corp. v. Indian
Head, Inc., 486 U S. 492, 500, n. 4 (1988), not one "who
“genuinely seeks to achieve his governnental result, but does so
t hrough i nproper nmeans,' " id., at 508, n. 10 (quoting Sessions
Tank Liners, Inc. v. Joor Mg., Inc., 827 F. 2d 458, 465, n. 5
(CA9 1987)).

Nei t her of the Court of Appeals' theories for application of the
"shant exception to the facts of the present case is sound. The
court reasoned, first, that the jury could have concl uded t hat
COA's interaction with city officials "was "actually nothing nore
than an attenpt to interfere directly with the business relations
[sic] of a conpetitor.' " 891 F. 2d, at 1139 (quoting Noerr,
supra, at 144). This analysis relies upon |anguage from Noerr,
but ignores the inport of the critical word "directly.” Al though
CQA i ndi sputably set out to disrupt Omi's business

rel ationships, it sought to do so not through the very process of
| obbyi ng, or of causing the city council to consider zoning
nmeasures, but rather through the ultinmate product of that

| obbyi ng and consi deration, viz., the zoning ordi nances. The
Court of Appeals' second theory was that the jury could have
found "that COA' s purposes were to delay Omi's entry into the
mar ket and even to deny it a nmeani ngful access to the appropriate



city adm nistrative and | egislative fora." 891 F. 2d, at 1139.

But the purpose of delaying a conpetitor's entry into the market
does not render |obbying activity a "sham" unless (as no

evi dence suggested was true here) the delay is sought to be

achi eved only by the | obbying process itself, and not by the
governnmental action that the | obbying seeks. "If Noerr teaches
anything it is that an intent to restrain trade as a result of
governnment action sought . . . does not foreclose protection.™
Sul l'i van, Devel opnments in the Noerr Doctrine, 56 Antitrust L. J.
361, 362 (1987). As for "deny[ing] . . . meaningful access to
the appropriate city admnistrative and legislative fora," that
may render the manner of | obbying inproper or even unlawful, but
does not necessarily render it a "sham"™ W did hold in
California Mdtor Transport, supra, that a conspiracy anong
private parties to nonopolize trade by excluding a conpetitor
fromparticipation in the regulatory process did not enjoy Noerr
protection. But California Mdtor Transport involved a context in
whi ch the conspirators' participation in the governmental process
was itself clained to be a "sham" enployed as a neans of

| nposi ng cost and delay. ("It is alleged that petitioners
“instituted the proceedings and actions . . . with or wthout
probabl e cause, and regardless of the nerits of the cases.' " 404
U S., at 512.) The holding of the case is limted to that
situation. To extend it to a context in which the regul atory
process i s being invoked genuinely, and not in a "shani fashion,
woul d produce precisely that conversion of antitrust lawinto
regul ation of the political process that we have sought to avoid.
Any | obbyi st or applicant, in addition to getting hinself heard,
seeks by procedural and other nmeans to get his opponent ignored.
Policing the legitimate boundaries of such defensive strategies,
when they are conducted in the context of a genuine attenpt to

i nfl uence governnmental action, is not the role of the Shernman
Act. In the present case, of course, any denial to Omi of

"meani ngful access to the appropriate city adm nistrative and

| egi sl ative fora" was achieved by COA in the course of an attenpt
to influence governnmental action that, far frombeing a "sham"”
was if anything nore in earnest than it should have been. |If the
deni al was wrongful there nay be other remedies, but as for the
Sherman Act, the Noerr exenption applies.

Omi urges that if, as we have concl uded, the "shant exception is
I nappl i cabl e, we should use this case to recogni ze anot her
exception to Noerr immunity -- a "conspiracy" exception, which
woul d apply when governnent officials conspire with a private
party to enpl oy governnent action as a nmeans of stifling
conpetition. W have |left open the possibility of such an
exception, see, e. g., Allied Tube, supra, at 502, n. 7, as have
a nunber of Courts of Appeals. See, e. g., Oberndorf v. Denver,
900 F. 2d 1434, 1440 (CA10 1990); First American Title Co. of
Sout h Dakota v. South Dakota Land Title Assn., 714 F. 2d 1439,
1446, n. 6 (CA8 1983), cert. denied, 464 U S. 1042 (1984). At

| east one Court of Appeals has affirmed the existence of such an
exception in dicta, see Duke & Co. v. Foerster, 521 F. 2d 1277,
1282 (CA3 1975), and the Fifth Grcuit has adopted it as hol ding,



see Affiliated Capital Corp. v. Houston, 735 F. 2d 1555, 1566-
1568 (1984) (en banc).

Gving full consideration to this matter for the first tine, we
concl ude that a "conspiracy" exception to Noerr nust be rejected.
W need not describe our reasons at length, since they are

| argely the sanme as those set forth in Part Il above for
rejecting a "conspiracy" exception to Parker. As we have

descri bed, Parker and Noerr are conpl enentary expressions of the
principle that the antitrust |aws regul ate busi ness, not

politics; the former decision protects the States' acts of
governing, and the latter the citizens' participation in
government. Insofar as the identification of an

i mmuni t ydestroyi ng "conspiracy” is concerned, Parker and Noerr
generally present two faces of the sane coin. The Noerr-
invalidating conspiracy alleged here is just the Parker-

i nvalidating conspiracy viewed fromthe standpoint of the
private-sector participants rather than the governnenta

partici pants. The sanme factors which, as we have descri bed
above, make it inpracticable or beyond the purpose of the
antitrust laws to identify and invalidate | awraki ng that has been
i nfected by selfishly notivated agreenent with private interests
| i kewi se make it inpracticable or beyond that scope to identify
and invalidate | obbying that has produced selfishly notivated
agreenment with public officials. "It would be unlikely that any
effort to influence |egislative action could succeed unl ess one
or nore nmenbers of the |egislative body becane

“coconspirators' " in some sense with the private party ur gi ng
such action, Metro Cable Co. v. CATV of Rockford, Inc., 516 F. 2d
220, 230 (CA7 1975). And if the invalidating "conspiracy" is
limted to one that involves sone el enent of unl awful ness (beyond
mere anticonpetitive notivation), the invalidation wuld have
nothing to do with the policies of the antitrust laws. |In Noerr
itself, where the private party "deliberately deceived the public
and public officials” in its successful |obbying canpaign, we
said that "deception, reprehensible as it is, can be of no
consequence so far as the Sherman Act is concerned.” 365 U. S.,

at 145.

/* Again a recognition of the problem of ascertaining the truth
or falsity of public policy justifications for actions. */

|V

Under Parker and Noerr, therefore, both the city and COA are
entitled to inmunity fromthe federal antitrust laws for their
activities relating to enactnent of the ordinances. This

det erm nati on does not entirely resolve the dispute before us,
since other activities are at issue in the case with respect to
COA. Omi asserts that COA engaged in private anticonpetitive
actions such as trade |ibel, the setting of artificially | ow
rates, and inducenment to breach of contract. Thus, although the
jury's general verdict against COA cannot be pernmitted to stand
(since it was based on instructions that erroneously permtted
liability for seeking the ordi nances, see Sunkist G owers, Inc.



v. Wnckler & Smith Ctrus Products Co., 370 U. S. 19, 29-30
(1962)) if the evidence was sufficient to sustain a verdict on
the basis of these other actions alone, and if this theory of
liability has been properly preserved, Omi would be entitled to

a new trial.

There al so renmains to be considered the effect of our judgnment
upon Omi's cl ai magai nst COA under the South Carolina Unfair
Trade Practices Act. The District Court granted judgnment
notw t hstanding the verdict on this claimas well as the Shernman
Act clainms; the Court of Appeals reversed on the ground that "a
finding of conspiracy to restrain conpetition is tantanmount to a
finding" that the South Carolina | aw had been viol ated, 891
F.2d, at 1143. G ven our reversal of the "conspiracy" hol ding,
that reasoning is no | onger applicable.

W | eave these remmi ni ng questions for determ nation by the Court
of Appeals on remand. The judgnent of the Court of Appeals is
reversed, and the case is remanded for further proceedi ngs
consistent with this opinion.

It is so ordered.

Note 1:

Section 1 provides in pertinent part: "Every contract,

conbination in the formof trust or otherw se, or conspiracy, in
restraint of trade or conmerce anong the several States, or with
foreign nations, is declared to be illegal.” 15 U. S. C. MRV 1.

Section 2 provides in pertinent part: "Every person who shal
nonopol i ze, or attenpt to nonopolize, or conbine or conspire with
any ot her person or persons, to nonopolize any part of the trade
or comrerce anong the several States, or with foreign nations,
shal |l be deened guilty of a felony.” 15 U. S. C. MDRV 2.

Note 2:

The nonetary danages in this case were assessed entirely against
COA, the District Court having ruled that the city was i muni zed
by the Local Government Antitrust Act of 1984, 98 Stat. 2750, as
amended, 15 U. S. C. 15 34-36, which exenpts | ocal governnents
from payi ng damages for violations of the federal antitrust |aws.
Al t hough enacted in 1984, after the events at issue in this case,
the Act specifically provides that it may be applied
retroactively if "the defendant establishes and the court
determines, in light of all the circunstances . . . that it would
be inequitable not to apply this subsection to a pendi ng case.”
15 U S. C MRV 35(b). The District Court determned that it
woul d be, and the Court of Appeals refused to disturb that



j udgnent. Respondent has not challenged that determ nation in
this Court, and we express no view on the matter.

Note 3:

S.C. Code MDRV 5-23-10 (1976) ("Building and zoning regul ations
aut hori zed") provides that "[f]or the purpose of pronoting
health, safety, norals or the general welfare of the conmunity,
the | egislative body of cities and incorporated towns may by

ordi nance regulate and restrict the height, nunber of stories and
size of buildings and other structures.™

S.C. Code MDRV 5-23-20 (1976) ("Division of nunicipality into
districts”) provides that "[f]or any or all of such purposes the
| ocal |egislative body may divide the nmunicipality into districts
of such nunber, shape and area as may be deened best suited to
carry out the purposes of this article. Wthin such districts it
may regul ate and restrict the erection, construction,
reconstruction, alteration, repair or use of buildings,
structures or |and."

S.C. Code MDRV 6-7-710 (1976) ("Grant of power for zoning")
provides that "[f]or the purposes of guiding devel opnent in
accordance with existing and future needs and in order to
protect, pronote and inprove the public health, safety, norals,
conveni ence, order, appearance, prosperity, and general welfare,
t he governing authorities of nmunicipalities and counties nmay, in
accordance with the conditions and procedures specified in this
chapter, regulate the |ocation, height, bulk, nunber of stories
and size of buildings and other structures. . . . The

regul ations shall . . . be designed to | essen congestion in the
streets; to secure safety fromfire, panic, and other dangers, to
pronote the public health and the general welfare, to provide
adequate light and air; to prevent the overcrowding of |land; to
avoi d undue concentration of population; to protect scenic areas;
to facilitate the adequate provision of transportation, water,
sewage, schools, parks, and other public requirenents.”

Not e 4:

The di ssent contends that, in order successfully to delegate its
Parker immunity to a nmunicipality, a State nust expressly

aut horize the nmunicipality to engage (1) in specifically
"econom c regulation,” post, at 4, (2) of a specific industry,
post at 7. These dual specificities are w thout support in our
precedents, for the good reason that they defy rational

| npl emrent ati on.

If, by authority to engage in specifically "econom c" regulation,
t he di ssent nmeans authority specifically to regulate conpetition,
we squarely rejected that in Hallie, as discussed in text.

Seem ngly, however, the dissent nmeans only that the State

aut hori zati on nust specify that sort of regul ati on whereunder
"deci si ons about prices and output are not made by individual
firms, but rather by a public body." Post, at 4. But why is not



the restriction of billboards in a city a restriction on the
"output” of the local billboard industry? It assuredly is -- and
that is indeed the very gravanen of Omi's conplaint. It seens
to us that the dissent's concession that "it is often difficult
to differentiate econom c regul ation from nunicipal regulation of
health, safety, and welfare,” post, at 9, is a gross
understatenment. Loose talk about a "regul ated industry" may
suffice for what the dissent calls "antitrust parlance," post, at
4, but it is not a definition upon which the crimnal liability
of public officials ought to depend.

Under the dissent's second requirenent for a valid del egation of

Parker immunity -- that the authorization to regulate pertain to
a specific industry -- the problemw th the South Carolina
statute is that it used the generic term"structures," instead of
conferring its regulatory authority industry-by-industry
(presumably "billboards,” "novie houses,” "nobile hones,"” "TV
ant ennas, " and every ot her conceivabl e object of zoning

regul ation that can be the subject of a relevant "nmarket" for

pur poses of antitrust analysis). To describe this is to refute
It. Qur precedents not only fail to suggest but positively

rej ect such an approach. "The nunicipality need not "be able to
point to a specific, detailed |egislative authorization' in order
to assert a successful Parker defense to an antitrust suit.”
Hallie, 471 U S., at 39 (quoting Lafayette, 435 U S., at 415).

Not e 5:

The dissent is confident that a jury conposed of citizens of the
vicinage will be able to tell the difference between "independent
muni ci pal action and action taken for the sol e purpose of
carrying out an anticonpetitive agreenent for the private party.

" Post, at 12. No doubt. But those are nerely the polar
extremes, which |like the geographic poles will rarely be seen by
jurors of the vicinage. Odinarily the allegation will nerely be
(and the dissent says this is enough) that the rnunicipal action
was not pronpted "exclusively by a concern for the general public
i nterest,” post, at 3 (enphasis added).



