The Chief Justice's narrow conception of individual |iberty
and stare decisis |leads himto propose the sanme standard of
revi ew proposed by the plurality in Wbster. States may regul ate
abortion procedures in ways rationally related to a legitimte
state interest. WIIlianmson v. Lee Optical Co., 348 U S. 483,
491 (1955); cf. Stanley v. Illinois, 405 U S. 645, 651-653
(1972). Post, at 24. The Chi ef Justice then further weakens
the test by providing an insurnountable requirenment for facial
chal | enges: petitioners nmust "~show that no set of circunstances
exi sts under which the [provision] would be valid.' Post, at 30,
quoting Ohio v. Akron Center for Reproductive Health, 497 U S.,
at 514. In short, in his view, petitioners nust prove that the
statute cannot constitutionally be applied to anyone. Finally,
in applying his standard to the spousal -notification provision,
The Chief Justice contends that the record |acks any hard
evi dence to support the joint opinion's contention that a |arge
fraction of wonmen who prefer not to notify their husbands involve
situations of battered wonmen and unreported spousal assault.
Post, at 31, n. 2. Yet throughout the explication of his
standard, The Chief Justice never explains what hard evi dence is,
how | arge a fraction is required, or how a battered wonen is
supposed to pursue an as applied chall enge.

Under his standard, States can ban abortion if that ban is
rationally related to a legitimate state interest "a standard
which the United States calls deferential, but not toothless.”
Yet when pressed at oral argunent to describe the teeth, the best
protection that the Solicitor General could offer to wonen was
that a prohibition, enforced by crimnal penalties, with no
exception for the life of the nother, could raise very serious
questions. Tr. of Oral Arg. 49. Perhaps, the Solicitor General
offered, the failure to include an exenption for the |life of the
not her woul d be arbitrary and capricious. 1d., at 49. |If, as
The Chief Justice contends, the undue burden test is made out of
whol e cloth, the so-called arbitrary and capricious limt is the
Solicitor General's new clothes.

Even if it is sonmehow irrational for a State to require a
wonman to risk her life for her child, what protection is offered
for women who becone pregnant through rape or incest? 1Is there
anything arbitrary or capricious about a State's prohibiting the
sins of the father from being visited upon his offspring?

But, we are reassured, there is always the protection of the
denocratic process. Wile there is nmuch to be praised about our
denocracy, our country since its founding has recogni zed t hat

there are certain fundanental liberties that are not to be left
to the whins of an election. A worman's right to reproductive
choice is one of those fundanmental |iberties. Accordingly, that

| i berty need not seek refuge at the ball ot box.
IV

In one sense, the Court's approach is worlds apart fromthat
of The Chief Justice and Justice Scalia. And yet, in another



sense, the distance between the two approaches is short "the
di stance is but a single vote."

| am 83 years old. | cannot remain on this Court forever
and when | do step down, the confirmation process for ny
successor well nmay focus on the issue before us today. That, |
regret, may be exactly where the choice between the two worl ds
wi | | be made.

Chi ef Justice Rehnquist, with whom Justice Wiite, Justice
Scalia, and Justice Thomas join, - concurring in the judgnent in
part and dissenting in part.

The joint opinion, following its newy-mnted variation on
stare decisis, retains the outer shell of Roe v. Wade, 410 U. S.
113 (1973), but beats a wholesale retreat fromthe substance of
that case. W believe that Roe was wongly decided, and that it
can and shoul d be overruled consistently with our traditional
approach to stare decisis in constitutional cases. W would
adopt the approach of the plurality in Wbster v. Reproductive
Heal th Services, 492 U. S. 490 (1989), and uphold the challenged
provi sions of the Pennsylvania statute in their entirety.

In ruling on this case below, the Court of Ap- peals for the
Third Crcuit first observed that this appeal does not directly
i nplicate Roe; this case involves the regul ation of abortions
rat her than their outright prohibition. 947 F. 2d 682, 687
(1991). Accordingly, the court directed its attention to the
question of the standard of review for abortion regulations. In
attenpting to settle on the correct standard, however, the court
confronted the confused state of this Court's abortion
j uri sprudence. After considering the several opinions in Wbster
v. Reproductive Health Services, supra, and Hodgson v. M nnesot a,
497 U. S. 417 (1990), the Court of Appeals concluded that Justice
O Connor's undue burden test was controlling, as that was the
narrowest ground on which we had uphel d recent abortion
regul ations. 947 F. 2d, at 693-697 ( "Wen a fragnmented court
deci des a case and no single rationale explaining the result
enj oys the assent of five Justices, the holding of the Court may
be viewed as that position taken by those Menbers who concurred
in the judgnents on the narrowest grounds' (quoting Marks v.
United States, 430 U. S. 188, 193 (1977) (internal quotation
marks omtted)). Applying this standard, the Court of Appeals
upheld all of the chall enged regul ati ons except the one requiring
a woman to notify her spouse of an intended abortion.

In arguing that this Court should invalidate each of the
provi sions at issue, petitioners insist that we reaffirm our
decision in Roe v. Wade, supra, in which we held
unconstitutional a Texas statute naking it a crinme to procure an
abortion except to save the life of the nother. W agree with
the Court of Appeals that our decision in Roe is not directly



i npli cated by the Pennsylvania statute, which does not prohibit,
but sinply regul ates, abortion. But, as the Court of Appeals
found, the state of our post-Roe decisional |aw dealing with the
regul ati on of abortion is confusing and uncertain, indicating
that a reexam nation of that line of cases is in order.
Unfortunately for those who nust apply this Court's deci sions,

t he reexam nation undertaken today | eaves the Court no | ess

di vided than beforehand. Although they reject the trinester
framework that fornmed the underpinning of Roe, Justices O Connor
Kennedy, and Souter adopt a revised undue burden standard to
anal yze the chal |l enged regul ati ons. W concl ude, however, that
such an outcone is an unjustified constitutional conpronise, one
whi ch | eaves the Court in a position to closely scrutinize al
types of abortion regulations despite the fact that it |acks the
power to do so under the Constitution.

In Roe, the Court opined that the State does have an
i mportant and legitimate interest in preserving and protecting
the health of the pregnant woman, . . . and that it has stil
anot her inportant and legitimate interest in protecting the
potentiality of human |ife. 410 U. S., at 162 (enphasis omtted)
. In the conpani on case of Doe v. Bolton, 410 U. S. 179 (1973),
the Court referred to its conclusion in Roe that a pregnant wonan
does not have an absol ute constitutional right to an abortion on
her demand. 410 U. S., at 189. But while the |anguage and
hol di ngs of these cases appeared to |l eave States free to regul ate
abortion procedures in a variety of ways, |ater decisions based
on them have found considerably less latitude for such
regul ati ons than m ght have been expect ed.

For exanple, after Roe, nmany States have sought to protect
their young citizens by requiring that a m nor seeking an
abortion involve her parents in the decision. Sonme States have
sinply required notification of the parents, while others have
required a mnor to obtain the consent of her parents. 1In a
nunber of decisions, however, the Court has substantially limted
the States in their ability to inpose such requirements. Wth
regard to parental notice requirenents, we initially held that a
State could require a minor to notify her parents before
proceeding with an abortion. H L. v. Mtheson, 450 U S. 398,
407-410 (1981). Recently, however, we indicated that a State's
ability to inpose a notice requirenent actually depends on
whet her it requires notice of one or both parents. W concl uded
t hat al though the Constitution mght allow a State to demand t hat
notice be given to one parent prior to an abortion, it nmay not
require that simlar notice be given to two parents, unless the
State incorporates a judicial bypass procedure in that two-
parent requirenment. Hodgson v. M nnesota, supra.

We have treated parental consent provisions even nore
harshly. Three years after Roe, we invalidated a M ssour
regulation requiring that an unmarried woman under the age of 18
obtain the consent of one her parents before proceeding with an
abortion. W held that our abortion jurisprudence prohibited the



State frominposing such a blanket provision . . . requiring the
consent of a parent. Planned Parent hood of Central M. v.
Danforth, 428 U S. 52, 74 (1976). 1In Bellotti v. Baird, 443 U
S. 622 (1979), the Court struck down a simlar Massachusetts
parental consent statute. A mpjority of the Court indicated,
however, that a State could constitutionally require parenta
consent, if it alternatively allowed a pregnant minor to obtain
an abortion w thout parental consent by show ng either that she
was mat ure enough to make her own decision, or that the abortion
woul d be in her best interests. See id., at 643-644 (plurality
opinion); id., at 656-657 (Wite, J., dissenting). In |light of
Bellotti, we have uphel d one parental consent regulation which

i ncorporated a judicial bypass option we viewed as sufficient,
see Pl anned Parenthood Assn. of Kansas City, M., Inc. v.
Ashcroft, 462 U S. 476 (1983), but have invalidated another
because of our belief that the judicial procedure did not satisfy
the dictates of Bellotti. See Akron v. Akron Center for
Reproductive Health, Inc., 462 U S. 416, 439-442 (1983). W have
never had occasion, as we have in the parental notice context, to
further parse our parental consent jurisprudence into one-parent
and two-parent conponents.

In Roe, the Court observed that certain States recognized
the right of the father to participate in the abortion decision
in certain circunstances. Because neither Roe nor Doe involved
t he assertion of any paternal right, the Court expressly stated
that the case did not disturb the validity of regul ations that
protected such a right. Roe v. Wade, 410 U. S., at 165, n. 67.
But three years later, in Danforth, the Court extended its
abortion jurisprudence and held that a State could not require
that a wonman obtain the consent of her spouse before proceedi ng
wi th an abortion. Planned Parenthood of Central M. v. Danforth,
428 U.S., at 69-71.

States have also regularly tried to ensure that a wonan's
deci sion to have an abortion is an inforned and wel | -consi dered
one. In Danforth, we upheld a requirenent that a woman sign a
consent formprior to her abortion, and observed that it is
desirabl e and inperative that [the decision] be nade with ful
know edge of its nature and conse- quences. 1d., at 67. Since
that case, however, we have twi ce invalidated state statutes
designed to inpart such know edge to a woman seeki ng an aborti on.
In Akron, we held unconstitutional a regulation requiring a
physician to informa wonan seeki ng an abortion of the status of
her pregnancy, the devel opnent of her fetus, the date of possible
viability, the conplications that could result froman abortion,
and the availability of agencies providing assistance and
information with respect to adoption and childbirth. Akron v.
Akron Center for Reproductive Health, supra, at 442-445. More
recently, in Thornburgh v. American College of Cbstetricians and
Gynecol ogi sts, 476 U. S. 747 (1986), we struck down a nore
limted Pennsylvania regulation requiring that a woman be
i nformed of the risks associated with the abortion procedure and
t he assi stance available to her if she decided to proceed with
her pregnancy, because we saw the conpelled information as the



antithesis of inforned consent. 1d., at 764. Even when a State
has sought only to provide information that, in our view, was
consistent with the Roe framework, we concluded that the State
could not require that a physician furnish the information, but

i nstead had to alternatively allow nonphysician counselors to
provide it. Akron v. Akron Center for Reproductive Health, 462
U S., at 448-449. In Akron as well, we went further and held
that a State nay not require a physician to wait 24 hours to
performan abortion after receiving the consent of a wonman.

Al t hough the State sought to ensure that the woman's deci si on was
carefully considered, the Court concluded that the Constitution
forbade the State frominposing any sort of delay. 1d., at 449-
451.

We have not allowed States nuch | eeway to regul ate even the
actual abortion procedure. Although a State can require that
second-trimester abortions be perfornmed in outpatient clinics,
see Sinmopoulos v. Virginia, 462 U S. 506 (1983), we concluded in
Akron and Ashcroft that a State could not require that such
abortions be performed only in hospitals. See Akron v. Akron
Center for Reproductive Health, supra, at 437-439; Planned
Par ent hood Assn. of Kansas City, M., Inc. v. Ashcroft, supra, at
481-482. Despite the fact that Roe expressly allowed regulation
after the first trinester in furtherance of maternal health,
“present nedical know edge,’ in our view, could not justify such
a hospitalization requirenment under the trinmester franmework.
Akron v. Akron Center for Reproductive Health, supra, at 437
(quoting Roe v. Wade, supra, at 163). And in Danforth, the Court
held that M ssouri could not outlaw the saline ami ocentesis
met hod of abortion, concluding that the M ssouri Legislature had
failed to appreciate and to consider several significant facts in
making its decision. 428 U S., at 77.

Al t hough Roe all owed state regulation after the point of
viability to protect the potential |ife of the fetus, the Court

subsequently rejected attenpts to regulate in this manner. In
Col autti v. Franklin, 439 U S. 379 (1979), the Court struck down
a statute that governed the determination of viability. I1d., at
390-397. In the process, we made clear that the trinester

f ramewor k i ncorporated only one definition of viability "ours" as
we forbade States fromdeciding that a certain objective
indicator” "be it weeks of gestation or fetal weight or any other
singl e factor"should govern the definition of viability. 1d., at
389. In that sanme case, we also invalidated a regul ation
requiring a physician to use the abortion technique offering the
best chance for fetal survival when perform ng postviability
abortions. See id., at 397-401; see also Thornburgh v. Anerican
Col - lege of Obstetricians and Gynecol ogi sts, supra, at 768-769
(invalidating a simlar regulation). In Thornburgh, the Court
struck down Pennsylvania's requirenment that a second physician be
present at postviability abortions to help preserve the health of
t he unborn child, on the ground that it did not incorporate a

suf ficient nedical energency exception. 1d., at 769-771
Regul ati ons governing the treatnent of aborted fetuses have net a
simlar fate. 1In Akron, we invalidated a provision requiring



physi ci ans perform ng abortions to insure that the remains of the
unborn child are disposed of in a humane and sanitary manner. 46
U S., at 451 (internal quotation marks omtted). D ssents in

t hese cases expressed the view that the Court was expandi ng upon
Roe in inposing ever greater restrictions on the States. See
Thornbu- rgh v. American Coll ege of Cbstetricians and
Gynecol ogi sts, 476 U. S., at 783 (Burger, C J., dissenting) (
The extent to which the Court has departed fromthe Iimtations
expressed in Roe is readily apparent); id., at 814 (Wite, J.,

di ssenting) ( [T]he majority |nd|scr|n1nately strikes down
statutory provisions that in no way contravene the right

recogni zed in Roe). And, when confronted with State regul ati ons
of this type in past years, the Court has becone increasingly
nore divided: the three nbst recent abortion cases have not
conmanded a Court opinion. See Chio v. Akron Center for
Reproductive Health, 497 U S. 502 (1990); Hodgson v. M nnesot a,
497 U. S. 417 (1990); Wbster v. Reproductive Health Services,
492 U. S. 490 (1989).

The task of the Court of Appeals in the present case was
obvi ously conplicated by this confusion and uncertainty.
Foll owi ng Marks v. United States, 430 U S. 188 (1977), it
concluded that in light of Wbster and Hodgson, the strict
scrutiny standard enunciated in Roe was no | onger applicable, and
t hat the undue burden standard adopted by Justice O Connor was
the governing principle. This state of confusion and
di sagreenment warrants reexam nation of the fundanental right
accorded to a woman's decision to abort a fetus in Roe, with its
concom tant requirement that any state regul ation of abortion
survive strict scrutiny. See Payne v. Tennessee, 501 U S. ---,
------- (1991) (slip op., at 17-20) (observing that reexani nation
of constitutional decisions is appropriate when those deci sions
have generated uncertainty and failed to provide clear guidance,
because correction through |legislative action is practically
i npossible (internal quotation marks onitted)); Garcia v. San
Antoni o Metropolitan Transit Authority, 469 U S. 528, 546-547,
557 (1985).

We have held that a liberty interest protected under the Due
Process C ause of the Fourteenth Amendment will be deened
fundamental if it is inplicit in the concept of ordered liberty.
Pal ko v. Connecticut, 302 U S. 319, 325 (1937). Three years
earlier, in Snyder v. Massachusetts, 291 U S. 97 (1934), we
referred to a principle of justice so rooted in the traditions
and consci ence of our people as to be ranked as fundanental . |d.
, at 105; see also Mchael H v. Cerald D., 491 U S 110, 122
(1989) (plurality opinion) (citing the | anguage from Snyder).
These expressions are admttedly not precise, but our decisions
i npl ementing this notion of fundanental rights do not afford any
nore el aborate basis on which to base such a classification.

In construing the phrase liberty incorporated in the Due
Process Cl ause of the Fourteenth Amendnent, we have recogni zed
that its neani ng extends beyond freedom from physical restraint.



In Pierce v. Society of Sisters, 268 U S. 510 (1925), we held
that it included a parent's right to send a child to private
school ; in Meyer v. Nebraska, 262 U. S. 390 (1923), we held that
it included a right to teach a foreign | anguage in a parochi al
school. Building on these cases, we have held that that the term
| i berty includes a right to marry, Loving v. Virginia, 388 U S
1 (1967); a right to procreate, Skinner v. klahoma ex rel.

Wl lianmson, 316 U S. 535 (1942); and a right to use
contraceptives. Giswld v. Connecticut, 381 U S. 479 (1965);
Ei senstadt v. Baird, 405 U S. 438 (1972). But a reading of

t hese opi ni ons nakes clear that they do not endorse any all -
enconpassi ng right of privacy.

In Roe v. Wade, the Court recogni zed a guarantee of personal
privacy which is broad enough to enconpass a worman's deci si on
whet her or not to term nate her pregnancy. 410 U. S., at 152-
153. W are now of the viewthat, in termng this right
fundamental, the Court in Roe read the earlier opinions upon
which it based its decision nmuch too broadly. Unlike marriage,
procreation and contra- ception, abortion involves the purposeful
term - nation of potential life. Harris v. MRae, 448 U. S. 297,
325 (1980). The abortion decision nust therefore be recognized
as sui generis, different in kind fromthe others that the Court
has protected under the rubric of personal or famly privacy and
aut onony.  Thornburgh v. Anmerican College of Cbstetricians and
Gynecol ogi sts, supra, at 792 (Wite, J., dissenting). One cannot
ignore the fact that a woman is not isolated in her pregnancy,
and that the decision to abort necessarily involves the
destruction of a fetus. See Mchael H v. Gerald D., supra, at
124, n. 4 (To look at the act which is assertedly the subject of
a liberty interest in isolation fromits effect upon other people
[is] like inquiring whether there is a liberty interest in firing
a gun where the case at hand happens to involve its discharge
i nt o anot her person's body).

Nor do the historical traditions of the American people
support the view that the right to term nate one's preghancy is
fundamental. The common | aw which we inherited from Engl and nade
abortion after quickening an offense. At the tine of the
adoption of the Fourteenth Amendnent, statutory prohibitions or
restrictions on abortion were commonpl ace; in 1868, at |east 28
of the then-37 States and 8 Territories had statutes banning or
limting abortion. J. Mhr, Abortion in Anerica 200 (1978). By
the turn of the century virtually every State had a | aw
prohibiting or restricting abortion on its books. By the mddle
of the present century, a liberalization trend had set in. But
21 of the restrictive abortion laws in effect in 1868 were still
in effect in 1973 when Roe was deci ded, and an overwhel m ng
majority of the States prohibited abortion unl ess necessary to
preserve the |life or healthof the nother. Roe v. Wade, 410 U S.
, at 139-140; id.,at 176-177, n. 2 (Rehnquist, J., dissenting).
On this record, it can scarcely be said that any deeply rooted
tradition of relatively unrestricted abortion in our history
supported the classification of the right to abortion as



f undament al under the Due Process O ause of the Fourteenth
Amendment .

We think, therefore, both in view of this history and of our
deci ded cases dealing with substantive |iberty under the Due
Process Cl ause, that the Court was m staken in Roe when it
classified a wonan's decision to term nate her pregnancy as a
f undanmental right that could be abridged only in a manner which
Wi t hstood strict scrutiny. 1In so concluding, we repeat the
observation made in Bowers v. Hardw ck, 478 U S. 186 (1986):

Nor are we inclined to take a nore expansive view of our

aut hority to discover new fundanental rights inbedded in the Due
Pro- cess Clause. The Court is nost vul nerable and cones nearest
to illegitimacy when it deals with judge-nmade constitutional |aw
having little or no cognizable roots in the | anguage or design of
the Constitution. 1d., at 194. W believe that the sort of
constitutionally inposed abortion code of the type illustrated by
our decisions followng Roe is inconsistent with the notion of a
Constitution cast in general terns, as ours is, and usually
speaking in general principles, as ours does. Wbster v.
Reproductive Health Services, 492 U S., at 518 (plurality
opinion). The Court in Roe reached too far when it anal ogi zed
the right to abort a fetus to the rights involved in Pierce,
Meyer, Loving, and Giswold, and thereby deened the right to
abortion fundanental .

The joint opinion of Justices O Connor, Kennedy, and Souter
cannot bring itself to say that Roe was correct as an origi na
matter, but the authors are of the view that the i mediate
question is not the soundness of Roe's resolution of the issue,
but the precedential force that nust be accorded to its hol ding.
Ante, at 29. Instead of claimng that Roe was correct as a
matter of original constitutional interpretation, the opinion
therefore contains an el aborate discus- sion of stare decisis.
Thi s discussion of the principle of stare decisis appears to be
al nost entirely dicta, because the joint opinion does not apply
that principle in dealing wwth Roe. Roe decided that a woman had
a fundanmental right to an abortion. The joint opinion rejects
that view. Roe decided that abortion regulations were to be
subjected to strict scrutiny and could be justified only in the
| ight of conpelling state interests. The joint opinion rejects
that view. Ante, at 29-30; see Roe v. Wade, supra, at 162-164.
Roe anal yzed abortion regulation under a rigid trinester
framework, a framework which has guided this Court's
deci si onmaki ng for 19 years. The joint opinion rejects that
framework. Ante, at 31.

Stare decisis is defined in Black's Law Dictionary as
meani ng to abide by, or adhere to, decided cases. Black's Law
Dictionary 1406 (6th ed. 1990). Whatever the central hol ding of
Roe that is left after the joint opinion finishes dissecting it
is surely not the result of that principle. While purporting to
adhere to precedent, the joint opinion instead revises it. Roe



continues to exist, but only in the way a storefront on a western
novi e set exists: a nere facade to give the illusion of reality.
Deci sions follow ng Roe, such as Akron v. Akron Center for
Reproductive Health, Inc., 462 U S. 416 (1983), and Thor nburgh
v. Anmerican College of Obstetricians and Gynecol ogi sts, 476 U

S. 747 (1986), are frankly overruled in part under the undue
burden standard expounded in the joint opinion. Ante, at 39-42.

In our view, authentic principles of stare decisis do not
require that any portion of the reasoning in Roe be kept intact.
Stare decisis is not . . . a universal, inexorable conmand,
especially in cases involving the |nterpretat|0n of the Feder al
Constitution. Burnet v. Coronado Ol & Gas Co., 285 U S. 393,
405 (1932) (Brandeis, J., dissenting). Erroneous decisions in
such constitutional cases are uniquely durable, because
correction through |l egislative action, save for constitutional
amendnment, is inpossible. It is therefore our duty to reconsider
constitutional interpretations that depar[t] from a proper
under st andi ng of the Constitution. Garcia v. San Antoni o
Metropolitan Transit Authority, 469 U S., at 557; see United
States v. Scott, 437 U S. 82, 101 (1978) ( "[I]n cases involving
the Federal Constitution, . . . [t]he Court bows to the |essons
of experience and the force of better reasoning, recognizing that
the process of trial and error, so fruitful in the physical
sciences, is appropriate also in the judicial function.' (quoting
Burnet v. Coronado Ol & Gas Co., supra, at 406-408 (Brandeis, J.
, dissenting))); Smth v. Allwight, 321 U S. 649, 665 (1944).
Qur constitutional watch does not cease nerely because we have
spoken before on an issue; when it becones clear that a prior
constitutional interpretation is unsound we are obliged to
reexam ne the question. See, e.g., West Virginia State Bd. of
Education v. Barnette, 319 U S. 624, 642 (1943); Erie R Co. v.
Tonpkins, 304 U S. 64, 74-78 (1938).

The joint opinion discusses several stare decisis factors
which, it asserts, point toward retaining a portion of Roe. Two
of these factors are that the main factual underpinning of Roe
has renai ned the sane, and that its doctrinal foundation is no
weaker now than it was in 1973. Ante, at 14-18. O course, what
m ght be called the basic facts which gave rise to Roe have
remai ned the sane"wonen becone pregnhant, there is a point
sonewher e, dependi ng on nedi cal technol ogy, where a fetus becones
vi abl e, and wonen give birth to children. But this is only to
say that the sane facts which gave rise to Roe will continue to
give rise to simlar cases. It is not a reason, in and of
itself, why those cases nust be decided in the sanme incorrect
manner as was the first case to deal with the question. And
surely there is no requirenent, in considering whether to depart
fromstare decisis in a constitutional case, that a decision be
nore wong now than it was at the tinme it was rendered. |If that
were true, the nost outl andi sh constitutional decision could
survive forever, based sinply on the fact that it was no nore
outl andish later than it was when originally rendered.



Nor does the joint opinion faithfully follow this alleged
requi rement. The opinion frankly concludes that Roe and its
progeny were wong in failing to recognize that the State's
Interests in maternal health and in the protection of unborn
human |ife exist throughout pregnancy. Ante, 29-31. But there
is no indication that these conponents of Roe are any nore
incorrect at this juncture than they were at its inception.

The joint opinion also points to the reliance interests
involved in this context inits effort to explain why precedent
must be followed for precedent's sake. Certainly it is true that
where reliance is truly at issue, as in the case of judicial
deci sions that have fornmed the basis for private decisions, [c]
onsiderations in favor of stare decisis are at their acne. Payne
v. Tennes- see, 501 U S., at "" (slip op., at 18). But, as the
j oi nt opinion apparently agrees, ante, at 13-14, any traditional
notion of reliance is not applicable here. The Court today cuts
back on the protection afforded by Roe, and no one clains that
this action defeats any reliance interest in the di savowed
trimester franework. Simlarly, reliance interests would not be
di m ni shed were the Court to go further and acknow edge the ful
error of Roe, as reproductive planning could take virtually
i mredi ate account of this action. Ante, at 14.

The joint opinion thus turns to what can only be descri bed
as an unconventional "and unconvi ncing" notion of reliance, a
vi ew based on the surm se that the availability of abortion since
Roe has led to two decades of econom ¢ and soci al devel opnents
t hat woul d be undercut if the error of Roe were recognized. 1bid.
The joint opinion's assertion of this fact is undevel oped and
totally conclusory. 1In fact, one can not be sure to what
econom ¢ and soci al devel opnments the opinion is referring. Surely
it is dubious to suggest that wonmen have reached their places in
society in reliance upon Roe, rather than as a result of their
determ nation to obtain higher education and conpete with nmen in
the job market, and of society's increasing recognition of their
ability to fill positions that were previously thought to be
reserved only for nmen. |bid.

In the end, having failed to put forth any evidence to prove
any true reliance, the joint opinion's argunment is based solely
on generalized assertions about the national psyche, on a belief
t hat the people of this country have grown accustonmed to the Roe
deci sion over the last 19 years and have ordered their thinking
and living around it. 1Ibid. As an initial matter, one m ght
i nquire how the joint opinion can view the central hol ding of Roe
as so deeply rooted in our constitutional culture, when it so
casual |y uproots and di sposes of that sane decision's trinester
framework. Furthernore, at various points in the past, the sane
coul d have been said about this Court's erroneous decisions that
the Constitution all owed separate but equal treatnent of
mnorities, see Plessy v. Ferguson, 163 U S. 537 (1896), or that
| i berty under the Due Process Cl ause protected freedom of
contract. See Adkins v. Children's Hospital of D. C., 261 U S.
525 (1923); Lochner v. New York, 198 U. S. 45 (1905). The



separate but equal doctrine |asted 58 years after Plessy, and
Lochner's protection of contractual freedom | asted 32 years.
However, the sinple fact that a generation or nore had grown used
to these maj or decisions did not prevent the Court from
correcting its errors in those cases, nor should it prevent us
fromcor- rectly interpreting the Constitution here. See Brown
v. Board of Education, 347 U S. 483 (1954) (rejecting the
separate but equal doctrine); Wst Coast Hotel Co. v. Parrish,
300 U S. 379 (1937) (overruling Adkins v. Children's Hospital,
supra, in upholding Washi ngton's m ni num wage | aw) .

Apparently realizing that conventional stare decisis
principles do not support its position, the joint opinion
advances a belief that retaining a portion of Roe is necessary to
protect the legitimacy of this Court. Ante, at 19-27. Because
the Court nust take care to render decisions grounded truly in
principle, and not sinply as political and social conpron ses,
ante, at 23, the joint opinion properly declares it to be this
Court's duty to ignore the public criticismand protest that may
arise as a result of a decision. Few would quarrel with this
statenment, although it may be doubted that Menbers of this Court,
hol ding their tenure as they do during constitutional good
behavior, are at all likely to be intimdated by such public
prot ests.

But the joint opinion goes on to state that when the Court
resolve[s] the sort of intensely divisive controversy reflected
in Roe and those rare, conparable cases, its decision is exenpt
from reconsi deration under established principles of stare
decisis in constitutional cases. Ante, at 24. This is so, the
] oi nt opi nion contends, because in those intensely divisive cases
the Court has call[ed] the contending sides of a national
controversy to end their national division by accepting a common
mandate rooted in the Constitution, and nust therefore take
special care not to be perceived as surrender[ing] to political
pressure and conti nued opposition. Ante, at 24-25. This is a
truly novel principle, one which is contrary to both the Court's
hi stori- cal practice and to the Court's traditional wllingness
to tolerate criticismof its opinions. Under this principle,
when the Court has ruled on a divisive issue, it is apparently
prevented fromoverruling that decision for the sole reason that
It was incorrect, unless opposition to the original decision has
di ed away.

The first difficulty with this principle lies inits
assunption that cases which are intensely divisive can be readily
di stingui shed fromthose that are not. The question of whether a
particular issue is intensely divisive enough to qualify for
special protection is entirely subjective and dependent on the
i ndi vi dual assunptions of the menbers of this Court. In
addi ti on, because the Court's duty is to ignore public opinion
and criticismon issues that cone before it, its nenbers are in
per haps the worst position to judge whet her a decision divides
the Nation deeply enough to justify such uncommon protection.



Al t hough many of the Court's decisions divide the popul ace to a

| arge degree, we have not previous- |y on that account shied away
from applying normal rules of stare decisis when urged to

reconsi der earlier decisions. Over the past 21 years, for
exanpl e, the Court has overruled in whole or in part 34 of its
previous constitutional decisions. See Payne v. Tennessee,

supra, at "", and n. 1 (slip op., at 18-19, and n. 1) (listing
cases).

The joint opinion picks out and di scusses two prior Court
rulings that it believes are of the intensely divisive variety,
and concl udes that they are of conparable dinension to Roe. Ante,
at 19-22 (discussing Lochner v. New York, supra, and Pl essy v.
Ferguson, supra). It appears to us very odd indeed that the
| oi nt opi ni on chooses as benchmarks two cases in which the Court
chose not to adhere to erroneous constitutional precedent, but
i nstead enhanced its stature by acknow edgi ng and correcting its
error, apparently in violation of the joint opinion's |egitimcy
principle. See Wst Coast Hotel Co. v. Parrish, supra; Brown v.
Board of Education, supra. One mght also wonder how it is that
the joint opinion puts these, and not others, in the intensely
di vi sive category, and how it assumes that these are the only two
| i nes of cases of conparable dinension to Roe. There is no
reason to think that either Plessy or Lochner produced the sort
of public protest when they were decided that Roe did. There
wer e undoubtedly | arge segnents of the bench and bar who agreed
Wi th the dissenting views in those cases, but surely that cannot
be what the Court neans when it uses the termintensely divisive,
or many ot her cases would have to be added to the list. In terns
of public protest, however, Roe, so far as we know, was uni que.
But just as the Court should not respond to that sort of protest
by retreating fromthe decision sinply to allay the concerns of
the protesters, it should |ikew se not respond by deternmining to
adhere to the decision at all costs lest it seemto be retreating
under fire. Public protests should not alter the nornal
application of stare decisis, lest perfectly |awful protest
activity be penalized by the Court itself.

Taking the joint opinion on its own terns, we doubt that its
di stinction between Roe, on the one hand, and Pl essy and Lochner,
on the other, withstands analysis. The joint opinion
acknow edges that the Court inproved its stature by overruling
Plessy in Brown on a deeply divisive issue. And our decision in
West Coast Hotel, which overruled Adkins v. Children's Hospital,
supra, and Lochner, was rendered at a tinme when Congress was
consi dering President Franklin Roosevelt's proposal to reorganize
this Court and enable himto nanme six additional Justices in the
event that any nenber of the Court over the age of 70 did not
elect toretire. It is difficult to imgine a situation in which
the Court would face nore intense opposition to a prior ruling
than it did at that tinme, and, under the general principle
proclainmed in the joint opinion, the Court seem ngly should have
responded to this opposition by stubbornly refusing to reexam ne
the Lochner rationale, lest it lose legitimcy by appearing to
overrul e under fire. Ante, at 25.



The joint opinion agrees that the Court's stature would have
been seriously damaged if in Brown and West Coast Hotel it had
dug in its heels and refused to apply normal principles of stare
decisis to the earlier decisions. But the opinion contends that
the Court was entitled to overrule Plessy and Lochner in those
cases, despite the existence of opposition to the original
deci sions, only because both the Nation and the Court had | earned
new | essons in the interim This is at best a feebly supported,
post hoc rationalization for those deci sions.

For exanpl e, the opinion asserts that the Court could
justifiably overrule its decision in Lochner only because the
Depressi on had convi nced nost people that constitutional
protection of contractual freedomcontributed to an econony that
failed to protect the welfare of all. Ante, at 19. Surely the
j oi nt opi nion does not nmean to suggest that people saw this
Court's failure to uphold m ni mum wage statutes as the cause of
the Great Depression- In any event, the Lochner Court did not
base its rule upon the policy judgnment that an unregul ated mar ket
was fundanental to a stable econony; it sinply believed,
erroneously, that liberty under the Due Process Cl ause protected
the right to nake a contract. Lochner v. New York, 198 U S., at
53. Nor is it the case that the people of this Nation only
di scovered the dangers of extrene |laissez faire econom cs because
of the Depression. State |aws regul ating maxi num hours and
m ni nrum wages were in existence well before that tine. A Utah
statute of that sort enacted in 1896 was involved in our decision
in Holden v. Hardy, 169 U S. 366 (1898), and other states
followed suit shortly afterwards. See, e.g., Miuller v. O egon,
208 U.S. 412 (1908); Bunting v. Oregon, 243 U. S. 426 (1917).
These statutes were indeed enacted because of a belief on the
part of their sponsors that freedom of contract did not protect
the welfare of workers, denonstrating that that belief nanifested
itself nore than a generation before the G eat Depression
Whet her nost people had cone to share it in the hard tines of the
1930's is, insofar as anything the joint opinion advances,
entirely speculative. The crucial failing at that tinme was not
t hat workers were not paid a fair wage, but that there was no
wor k avai | abl e at any wage.

When the Court finally recognized its error in Wst Coast
Hotel, it did not engage in the post hoc rationalization that the
joint opinion attributes to it today; it did not state that
Lochner had been based on an economc view that had fallen into
di sfavor, and that it therefore should be overruled. Chief
Justice Hughes in his opinion for the Court sinply recognized
what Justice Hol mes had previously recognized in his Lochner
di ssent, that [t]he Constitution does not speak of freedom of
contract. West Coast Hotel Co. v. Parrish, 300 U S., at 391;
Lochner v. New York, supra, at 75 (Holnes, J., dissenting) ( [A]
Constitution is not intended to enbody a particular econonic
t heory, whether of paternalismand the organic relation of the
citizen to the State or of laissez faire). Although the Court
did acknowl edge in the |ast paragraph of its opinion the state of



affairs during the then-current Depression, the thenme of the
opinion is that the Court had been m staken as a matter of
constitutional |aw when it enbraced freedom of contract 32 years
previously.

The joint opinion also agrees that the Court acted properly
in rejecting the doctrine of separate but equal in Brown. In
fact, the opinion lauds Brown in conparing it to Roe. Ante, at
25. This is strange, in that under the opinion's |legitimcy
principle the Court would seem ngly have been forced to adhere to
Its erroneous decision in Plessy because of its intensely
di visive character. To us, adherence to Roe today under the
guise of legitinmacy would seemto resenble nore closely adherence
to Pl essy on the same ground. Fortunately, the Court did not
choose that option in Brown, and instead frankly repudi ated
Pl essy. The joint opinion concludes that such repudiation was
justified only because of newy discovered evidence that
segregation had the effect of treating one race as inferior to
another. But it can hardly be argued that this was not urged
upon those who deci ded Pl essy, as Justice Harlan observed in his
di ssent that the law at issue puts the brand of servitude and
degradati on upon a |large class of our fellow citizens, our
equal s before the law. Plessy v. Ferguson, 163 U S., at 562
(Harlan, J., dissenting). It is clear that the sane argunents
made before the Court in Brown were made in Plessy as well. The
Court in Brown sinply recognized, as Justice Harlan had
recogni zed beforehand, that the Fourteenth Anendnent does not
permt racial segregation. The rule of Brown is not tied to
popul ar opi nion about the evils of segregation; it is a judgnment
t hat the Equal Protection Cl ause does not permt racial
segregation, no matter whether the public m ght cone to believe
that it is beneficial. On that ground it stands, and on that
ground al one the Court was justified in properly concluding that
the Plessy Court had erred.

There is also a suggestion in the joint opinion that the
propriety of overruling a divisive decision depends in part on
whet her nost peopl e woul d now agree that it should be overrul ed.
Ei t her the denmi se of opposition or its progression to substanti al
popul ar agreenent apparently is required to allow the Court to
reconsi der a divisive decision. How such agreenent woul d be
ascertained, short of a public opinion poll, the joint opinion
does not say. But surely even the suggestion is totally at war
With the idea of legitimcy in whose name it is invoked. The
Judi cial Branch derives its legitimcy, not fromfollow ng public
opi nion, but fromdeciding by its best |ights whether |egislative
enact mrents of the popul ar branches of Governnent conport with the
Constitution. The doctrine of stare decisis is an adjunct of
this duty, and should be no nore subject to the vagaries of
public opinion than is the basic judicial task.

There are other reasons why the joint opinion's discussion
of legitimacy is unconvincing as well. [In assumng that the
Court is perceived as surrender[ing] to political pressure when
it overrules a controversial decision, ante, at 25, the joint



opi nion forgets that there are two sides to any controversy. The
j oi nt opinion asserts that, in order to protect its |legitimcy,
the Court must refrain fromoverruling a controversial decision

|l est it be viewed as favoring those who oppose the decision. But
a decision to adhere to prior precedent is subject to the sane
criticism for in such a case one can easily argue that the Court
i's responding to those who have denonstrated in favor of the
original decision. The decision in Roe has engendered | arge
denonstrations, including repeated marches on this Court and on
Congress, both in opposition to and in support of that opinion. A
deci sion either way on Roe can therefore be perceived as favoring
one group or the other. But this perceived dilenma arises only

i f one assunes, as the joint opinion does, that the Court should
make its decisions with a view toward specul ative public
perceptions. |f one assunes instead, as the Court surely did in
bot h Brown and West Coast Hotel, that the Court's legitimacy is
enhanced by faithful interpretion of the Constitution

i rrespective of public opposition, such self-engendered
difficulties nay be put to one side.

Roe is not this Court's only decision to generate conflict.
Qur decisions in some recent capital cases, and in Bowers v.
Hardw ck, 478 U. S. 186 (1986), have al so engendered
denonstrations in opposition. The joint opinion's nessage to
such protesters appears to be that they nust cease their
activities in order to serve their cause, because their protests
wi Il only cenent in place a decision which by normal standards of
stare decisis should be reconsidered. Nearly a century ago,
Justice David J. Brewer of this Court, in an article discussing
criticismof its decisions, observed that many criticisns may be,
| i ke their authors, devoid of good taste, but better all sorts of
criticismthan no criticismat all. Justice Brewer on The
Nation's Anchor, 57 Albany L.J. 166, 169 (1898). This was good
advice to the Court then, as it is today. Strong and often
m sgui ded criticismof a decision should not render the decision
i mmune fromreconsideration, lest a fetish for legitinmacy
penal i ze freedom of expression.

The end result of the joint opinion s paeans of praise for
l egitimacy is the enunciation of a brand new standard for
eval uating state regulation of a wonan's right to abortion "the
undue burden standard. As indicated above, Roe v. Wade adopted a
f undamental right standard under which state regul ations could
survive only if they met the requirenment of strict scrutiny.
Whil e we disagree with that standard, it at |east had a
recogni zed basis in constitutional |aw at the tinme Roe was
deci ded. The sanme cannot be said for the undue burden standard,
which is created largely out of whole cloth by the authors of the
joint opinion. It is a standard which even today does not
conmand the support of a majority of this Court. And it wll
not, we believe, result in the sort of sinple |imtation, easily
applied, which the joint opinion anticipates. Ante, at 13. 1In
sum it is a standard which is not built to |ast.



I n eval uati ng abortion regul ati ons under that standard,

j udges will have to decide whether they place a substanti al
obstacle in the path of a woman seeking an abortion. Ante, at
34. In that this standard is based even nore on a judge's

subj ective determ nations than was the trinester framework, the
standard will do nothing to prevent judges fromroam ng at |arge

in the constitutional field guided only by their personal views.
Giswld v. Connecticut, 381 U S., at 502 (Harlan, J.,

concurring in judgnent). Because the undue burden standard is

pl ucked from nowhere, the question of what is a substanti al
obstacle to abortion wi Il undoubtedly engender a variety of
conflicting views. For exanple, in the very matter before us
now, the authors of the joint opinion would uphold Pennsyl vania's
24- hour waiting period, concluding that a "particular burden"” on
some wonen is not a substantial obstacle. Ante, at 44. But the
aut hors would at the sanme time stri ke down Pennsyl vani a's spousal
notice provision, after finding that in a large fraction of cases
the provision will be a substantial obstacle. Ante, at 53. And,
whi |l e the authors conclude that the informed consent provisions
do not constitute an undue burden, Justice Stevens woul d hold
that they do. Ante, at 9-11

Furthernore, while striking down the spousal notice
regul ation, the joint opinion would uphold a parental consent
restriction that certainly places very substantial obstacles in
the path of a minor's abortion choice. The joint opinion is
forthright in admtting that it draws this distinction based on a
policy judgnent that parents will have the best interests of
their children at heart, while the sane is not necessarily true
of husbands as to their wives. Ante, at 53. This nmay or may not
be a correct judgnent, but it is qU|ntessent|aIIy a legislative
one. The undue burden i nquiry does not in any way supply the
di stinction between parental consent and spousal consent which
the joint opinion adopts. Despite the efforts of the joint
opi ni on, the undue burden standard presents nothing nore workabl e
than the trinmester franmework which it discards today. Under the
gui se of the Constitution, this Court will still inpart its own
preferences on the States in the formof a conplex abortion code.

The sum of the joint opinion's labors in the name of stare
decisis and legitimacy is this: Roe v. Wde stands as a sort of
j udi cial Potenkin Village, which nay be pointed out to passers by
as a nonunent to the inportance of adhering to prece- dent. But
behind the facade, an entirely new nethod of analysis, wthout
any roots in constitutional law, is inported to decide the
constitutionality of state |laws regulating abortion. Neither
stare decisis nor legitinmacy are truly served by such an effort.

We have stated above our belief that the Constitution does
not subject state abortion regulations to hei ghtened scrutiny.
Accordingly, we think that the correct analysis is that set forth
by the plurality opinion in Webster. A wonan's interest in
having an abortion is a formof liberty protected by the Due
Process Cl ause, but States may regul ate abortion procedures in
ways rationally related to a legitinate state interest.



Wl lianmson v. Lee Optical of Ckla., Inc., 348 U S. 483, 491
(1955); cf. Stanley v. Illinois, 405 U S. 645, 651-653 (1972).
Wth this rule in mnd, we exam ne each of the chall enged
provi si ons.

oy
A

Section 3205 of the Act inposes certain requirenents rel ated
to the informed consent of a wonan seeking an abortion. 18 Pa.
Cons. Stat. 3205 (1990). Section 3205(a)(1l) requires that the
referring or perform ng physician nust informa wonman
contenpl ati ng an abortion of (i) the nature of the procedure, and
the risks and alternatives that a reasonable patient would find
material; (ii) the fetus' probable gestational age; and (iii) the
medi cal risks involved in carrying her pregnancy to term Section
3205(a)(2) requires a physician or a nonphysician counselor to
informthe wonman that (i) the state health departnment publishes
free materials describing the fetus at different stages and
listing abortion alternatives; (ii) medical assistance benefits
may be avail able for prenatal, childbirth, and neonatal care; and
(iii) the child s father is liable for child support. The Act
al so i nposes a 24-hour waiting period between the tinme that the
wonan receives the required information and the tinme that the
physician is allowed to performthe abortion. See Appendi X,
ante, at 61-63.

This Court has held that it is certainly within the province
of the States to require a wonan's voluntary and informed consent
to an abortion. See Thornburgh v. Anmerican Coll ege of
Obstetricians and Gynecol ogists, 476 U. S., at 760. Here,

Pennsyl vani a seeks to further its legitimte interest in
obt ai ni ng i nfornmed consent by ensuring that each woman is aware
not only of the reasons for having an abortion, but also of the
ri sks associated with an abortion and the availability of

assi stance that mght nake the alternative of normal childbirth
nore attractive than it m ght otherw se appear. 1d., at 798-799
(White, J., dissenting).

We conclude that this provision of the statute is rationally
related to the State's interest in assuring thata woman's consent
to an abortion be a fully infornmed decision.

Section 3205(a)(1) requires a physician to disclose certain
i nformati on about the abortion procedure and its risks and
alternatives. This requirenent is certainly no | arge burden, as
the Court of Appeals found that the record shows that the
clinics, without exception, insist on providing this information
to wonmen before an abortion is perforned. 947 F. 2d, at 703. W
are of the viewthat this information clearly is related to
mat ernal health and to the State's legitimate purpose in
requiring informed consent. Akron v. Akron Center for
Reproductive Health, 462 U S., at 446. An accurate description
of the gestational age of the fetus and of the risks involved in
carrying a child to termhelps to further both those interests



and the State's legitimate interest in unborn human life. See
id., at 445-446, n. 37 (required disclosure of gestational age of
the fetus certainly is not objectionable). Although petitioners
contend that it is unreasonable for the State to require that a
physi ci an, as opposed to a nonphysician counsel - or, disclose
this information, we agree with the Court of Appeals that a State
may rationally decide that physicians are better qualified than
counselors to inpart this information and answer questions about
t he nmedi cal aspects of the available alternatives. 947 F. 2d, at
704.

Section 3205(a)(2) conpels the disclosure, by a physician or
a counsel or, of information concerning the availability of
paternal child support and state-funded alternatives if the wonman
decides to proceed with her pregnancy. Here again, the Court of
Appeal s observed that the record indicates that nost clinics
already require that a counselor consult in person with the wonman
about alternatives to abortion before the abortion is perforned.
Id., at 704-705. And petitioners do not claimthat the
information required to be disclosed by statute is in any way
fal se or inaccurate; indeed, the Court of Appeals found it to be
rel evant, accurate, and non-inflanmmtory. 1d., at 705. W
conclude that this required presentation of bal anced information
is rationally related to the State's legitimate interest in
ensuring that the woman's consent is truly infornmed, Thornburgh
v. Anerican College of Cbstetricians and Gynecol ogists, 476 U. S.
, at 830 (O Connor, J., dissenting), and in addition furthers the
State's interest in preserving unborn life. That the information
m ght create sone uncertainty and persuade sonme wonen to forgo
abortions does not |lead to the conclusion that the Constitution
forbids the provision of such information. Indeed, it only
denonstrates that this informati on mght very well nake a
difference, and that it is therefore relevant to a worman's
informed choice. Cf. id., at 801 (Wite, J., dissenting) ( [T]
he ostensi bl e objective of Roe v. Wade is not nmaxim zing the
nunber of abortions, but maxi m zing choice). W acknow edge that
i n Thornburgh this Court struck down inforned consent
requirenents simlar to the ones at issue here. See id., at 760-
764. It is clear, however, that while the detail ed framework of
Roe led to the Court's invalidation of those informational
requi renents, they woul d have been sustai ned under any
traditional standard of judicial review, . . . or for any other
surgi cal procedure except abortion. Whbster v. Reproductive
Health Services, 492 U. S., at 517 (plurality opinion) (citing
Thornburgh v. Anerican College of Cbstetricians and
Gynecol ogi sts, 476 U. S., at 802 (Wite, J., dissenting); id., at
783 (Burger, C. J., dissenting)). |In light of our rejection of
Roe' s fundanental right approach to this subject, we do not
regard Thornburgh as controlling.

For the sanme reason, we do not feel bound to followthis
Court's previous holding that a State's 24-hour mandatory waiting
period is unconstitutional. See Akron v. Akron Center for
Reproductive Health, 462 U S., at 449-451. Petitioners are
correct that such a provision will result in delays for sone



wonen that m ght not otherw se exist, therefore placing a burden
on their liberty. But the provision in no way prohibits
abortions, and the inforned consent and waiting period

requi renents do not apply in the case of a nedical emergency. See
18 Pa. Cons. Stat. 3205(a), (b) (1990). W are of the view that,
in providing tinme for reflection and reconsideration, the waiting
period hel ps ensure that a woman's decision to abort is a well-
consi dered one, and reasonably furthers the State's legitimte
interest in maternal health and in the unborn life of the fetus.
It is surely a small cost to inpose to ensure that the woman's
decision is well considered in light of its certain and

i rreparabl e consequences on fetal life, and the possible effects
on her omn. Id., at 474 (O Connor, J., dissenting).

B

In addition to providing her own infornmed consent, before an
unemanci pat ed woman under the age of 18 may obtain an abortion
she nust either furnish the consent of one of her parents, or
must opt for the judicial procedure that allows her to bypass the
consent requirenent. Under the judicial bypass option, a m nor
can obtain an abortion if a state court finds that she is capable
of giving her informed consent and has indeed given such consent,
or determ nes that an abortion is in her best interests. Records
of these court proceedings are kept confidential. The Act
directs the state trial court to render a decision within three
days of the woman's application, and the entire procedure,

i ncl udi ng appeal to Pennsylvania Superior Court, is to |last no

| onger than eight business days. The parental consent

requi renment does not apply in the case of a nedical energency. 18
Pa. Cons. Stat. 3206 (1990). See Appendi x, ante, at 64-65.

This provision is entirely consistent with this Court's
previ ous decisions involving parental consent requirenents. See
Pl anned Par ent hood Associ ation of Kansas City, M., Inc. v.
Ashcroft, 462 U S. 476 (1983) (uphol ding parental consent
requirenment with a simlar judicial bypass option); Akron v.
Akron Center for Reproductive Health, supra, at 439-440
(approving of parental consent statutes that include a judicial
bypass option allow ng a pregnant minor to denmonstrate that she
is sufficiently mature to nmake the abortion decision herself or
that, despite her immturity, an abortion would be in her best
interests); Bellotti v. Baird, 443 U S. 622 (1979).



