[*We continue with the dissenting opinions in the Omi case. */
Justice Stevens, with whom Justice Wite and Justice Mrshall
j oi n, dissenting.

Section 1 of the Sherman Act provides in part: "Every contract,
conbination in the formof trust or otherw se, or conspiracy, in
restraint of trade or conmerce anong the several States, or with
foreign nations, is declared to be illegal.”™ 15 U. S. C. MRV 1
(enphasi s added). Al though we have previously recogni zed that a
conpletely literal interpretation of the word "every" cannot have
been i ntended by Congress, {1} the Court today carries this
recognition to an extrenme by deciding that agreenents between
municipalities, or their officials, and private parties to use
the zoning power to confer exclusive privileges in a particular

| ine of coormerce are beyond the reach of MDRV 1. History,
tradition, and the facts of this case all denonstrate that the
Court's attenpt to create a "better” and | ess inclusive Sherman
Act, cf. West Virginia University Hospitals, Inc. v. Casey, ---
U S --- (1991) (slip op., at 17) is ill advised.

As a preface to a consideration of the "state action"” and
socal | ed "Noerr-Penni ngton" exenptions to the Sherman Act, it is
appropriate to remnd the Court that one of the classic comon-

| aw exanpl es of a prohibited contract in restraint of trade

i nvol ved an agreenent between a public official and a private
party. The public official -- the Queen of England -- had
granted one of her subjects a nonopoly in the nmaking,

i nportation, and sale of playing cards in order to generate
revenues for the crown. A conpetitor challenged the grant in The
Case of Monopolies, 11 Co. Rep. 84, 77 Eng. Rep. 1260 (Q B. 1602)
, and prevailed. Chief Justice Popham expl ai ned on behalf of the
bench:

"The Queen was . . . deceived in her grant; for the Queen

: intended it to be for the weal public, and it will be
enpl oyed for the private gain of the patentee, and for the
prejudi ce of the weal public; noreover the Queen neant that
t he abuse shoul d be taken away, which shall never be by this

patent, but potius the abuse will be increased for the
private benefit of the patentee, and therefore . . . this
grant is void jure Regio." Id., at 87a; 77 Eng. Rep., at
1264.

In the case before us today, respondent alleges that the city of
Col unbi a, South Carolina, has entered into a conparabl e agreenent
to give respondent a nonopoly in the sale of billboard
advertising. After a three-week trial, a jury conposed of
citizens of the vicinage found that, despite the city fathers
deni als, there was indeed such an agreenment, presumably notivated
in part by past favors in the formof political advertising, in
part by friendship, and in part by the expectation of a
beneficial future relationship -- and in any case, not
exclusively by a concern for the general public interest. {2}



Today the Court acknow edges the anticonpetitive consequences of
this and sim | ar agreenents but decides that they should be
exenpted fromthe coverage of the Sherman Act because it fears
that enunciating a rule that allows the notivations of public
officials to be probed may nmean that innocent nunicipal officials
may be harassed with basel ess charges. The hol di ng evi dences an
unfortunate | ack of confidence in our judicial systemand wll
foster the evils the Sherman Act was designed to eradicate.

/* The idea being that a jury and then Judge behind that can
di vine between the cases in which there is a formof "bribery"
and where there is just a decision between conpeting public
policy concerns. */

There is a distinction between econom c regul ati on, on the one
hand, and regul ati on designed to protect the public health,
safety, and environnment. In antitrust parlance a "regul ated

i ndustry” is one in which decisions about prices and output are
made not by individual firnms, but rather by a public body or a
col l ective process subject to governnental approval. Econonic
regul ation of the notor carrier and airline industries was

| nposed by the Federal Governnment in the 1930s; the
"deregul ati on” of those industries did not elimnate all the

ot her types of regulation that continue to protect our safety and
envi ronnent al concerns.

The antitrust laws reflect a basic national policy favoring free
mar ket s over regul ated markets. {3} In essence, the Sherman Act
prohi bits private unsupervised regulation of the prices and

out put of goods in the marketplace. That prohibition is

i napplicable to specific industries which Congress has exenpted
fromthe antitrust |aws and subjected to regul atory supervision
over price and output decisions. Myreover, the so-called "state
action"” exenption fromthe Sherman Act reflects the Court's
under st andi ng that Congress did not intend the statute to preenpt
a State's econonmi c regulation of conmerce within its own borders.

The contours of the state action exenption are relatively well -
defined in our cases. Ever since our decision in AOsen v. Smth,
195 U. S. 332 (1904), which upheld a Texas statute fixing the
rates charged by pilots operating in the Port of Galveston, it
has been clear that a State's decision to displace conpetition
Wit h economic regulation is not prohibited by the Sherman Act.
Parker v. Brown, 317 U. S. 341 (1943), the case nost frequently
identified with the state action exenption, involved a decision
by California to substitute sales quotas and price control -- the
purest form of econom c regulation -- for conpetition in the

mar ket for California raisins.

In Asen, the State itself had made the rel evant pricing
decision. In Parker, the regulation of the marketing of
California s 1940 crop of raisins was adm ni stered by state
officials. Thus, when a state agency, or the State itself,



engages in econom c regul ation, the Sherman Act is inapplicable.
Hoover v. Ronwin, 466 U. S. 558, 568-569 (1984); Bates v. State
Bar of Arizona, 433 U S. 350, 360 (1977).

Underlying the Court's recognition of this state action exenption
has been respect for the fundamental principle of federalism As
we stated in Parker, 317 U S., at 351, "In a dual system of
government in which, under the Constitution, the states are
soverei gn, save only as Congress nmay constitutionally subtract
fromtheir authority, an unexpressed purpose to nullify a state's
control over its officers and agents is not lightly to be
attributed to Congress.”

However, this Court recognized | ong ago that the deference due
States within our federal system does not extend fully to conduct
undertaken by municipalities. Rather, all sovereign authority
"within the geographical limts of the United States" resides

Wi th "the Government of the United States, or [with] the States
of the Union. There exist within the broad donmain of sovereignty
but these two. There nmay be cities, counties, and other

organi zed bodies with limted | egislative functions, but they are
all derived from or exist in, subordination to one or the other
of these.” United States v. Kagama, 118 U. S. 375, 379 (1886).

Unlike States, nmunicipalities do not constitute bedrocks w thin
our system of federalism And also unlike States, municipalities
are nore apt to pronote their narrow parochial interests "wthout
regard to extraterritorial inpact and regional efficiency."”

Laf ayette v. Louisiana Power & Light Co., 435 U. S. 389, 404
(1978); see also The Federalist No. 10 (J. Madison) (describing
the greater tendency of smaller societies to pronbte oppressive
and narrow i nterests above the conmon good). "If municipalities
were free to nake econom ¢ choi ces counsel ed solely by their own
parochial interests and without regard to their anticonpetitive
effects, a serious chink in the arnor of antitrust protection
woul d be introduced at odds with the conprehensive national
policy Congress established.” Lafayette v. Louisiana Power &
Light Co., 435 U. S., at 408. Indeed, "[i]n light of the serious
econom ¢ di sl ocation which could result if cities were free to

pl ace their own parochial interests above the Nation's econom c

goals reflected in the antitrust laws, . . . we are especially
unwi Il ling to presune that Congress intended to excl ude
anticonpetitive municipal action fromtheir reach.” 1d., at 412-
413. {4}

[* Which is a quotation directly contrary to the majority's
point. The jury and court found that the cities action were not
even | egal under South Carolina |law, therefore, the preservation
of STATE rights is not advanced by the mgjority opinion. */

Nevert hel ess, insofar as nmunicipalities may serve to inplenent
state policies, we have held that econom c regul ation
adm ni stered by a nunicipality may al so be exenpt from Shernman
Act coverage if it is enacted pursuant to a clearly articul ated
and affirmatively expressed state directive "to repl ace



conpetition with regulation.”™ Hoover, 466 U S., at 569. However,
the mere fact that a nmunicipality acts within its del egated
authority is not sufficient to exclude its anticonpetitive
behavi or fromthe reach of the Sherman Act. "Acceptance of such
a proposition -- that the general grant of power to enact

ordi nances necessarily inplies state authorization to enact
specific anticonpetitive ordinances -- would wholly eviscerate
the concepts of "clear articulation and affirmative expression

t hat our precedents require.” Comunity Conmunications Co. V.

Boul der, 455 U.S. 40, 56 (1982).

Accordi ngly, we have held that the critical decision to
substitute econom c regulation for conpetition is one that nust
be made by the State. That decision nust be articulated with
sufficient clarity to identify the industry in which the State

i ntends that econom c regul ation shall replace conpetition. The
terse statenent of the reason why the nmunicipality's actions in
Hallie v. Eau Claire, 471 U S. 34 (1985), was exenpt fromthe

Sherman Act illustrates the point: "They were taken pursuant to a
clearly articulated state policy to replace conpetition in the
provi sion of sewage services with regulation.” Id., at 47. {5}

Today the Court adopts a significant enlargenent of the state
action exenption. The South Carolina statutes that confer zoning
authority on nunicipalities in the State do not articul ate any
state policy to displace conpetition with economc regulation in
any line of commerce or in any specific industry. As the Court
notes, the state statutes were expressly adopted to pronote the
"“health, safety, norals or the general welfare of the conmunity,
‘" see ante, at 4-5, n. 3. Like Colorado's grant of "home rule"
powers to the city of Boulder, they are sinply neutral on the
question whether the municipality should di splace conpetition

Wi th economic regulation in any industry. There is not even an
arguabl e basis for concluding that the State authorized the city
of Colunbia to enter into exclusive agreenments with any person,
or to use the zoning power to protect favored citizens from
conpetition. {6} Nevertheless, under the guise of acting pursuant
to a state legislative grant to regul ate health, safety, and

wel fare, the city of Colunbia in this case enacted an ordi nance
t hat anmounted to economic regul ation of the billboard market; as
the Court recognizes, the ordinance "obviously benefited COA,

whi ch already had its billboards in place . . . [and] severely

hi ndered Omi's ability to conpete.” Ante, at 2.

Concededly, it is often difficult to differentiate economc

regul ation from muni ci pal regul ation of health, safety, and

wel fare. "Social and safety regul ati on have econom c i npacts,
and econom ¢ regul ati on has social and safety effects.” D
Helnfelt, Antitrust and Regul ated Industries 3 (1985). It is
nevert hel ess inportant to determ ne when purported general

wel fare regulation in fact constitutes econom c regulation by its
pur pose and effect of displacing conpetition. "An exanple of
econom ¢ regul ation which is disguised by another stated purpose



is the limtation of advertising by |lawers for the stated
pur pose of protecting the public frominconpetent |awers. Al so,
econom ¢ regul ation posing as safety regulation is often

encountered in the health care industry.” Id., at 3-4.

In this case, the jury found that the city's ordi nance --

ostensi bly one pronoting health, safety, and welfare -- was in
fact enacted pursuant to an agreenent between city officials and
a private party to restrict conpetition. In ny opinion such a

finding necessarily |leads to the conclusion that the city's

ordi nance was fundanmentally a form of econom c regul ati on of the
bi || board market rather than a general welfare regul ation having
i ncidental anticonpetitive effects. Because | believe our cases
have wi sely held that the decision to enbark upon econonic

regul ation is a nondel egabl e one that nust expressly be nmade by
the State in the context of a specific industry in order to
qualify for state action inmunity, see, e. ¢g., Osen v. Smth,
195 U. S. 332 (1904) (Texas pilotage statutes expressly regul ated
both entry and rates in the Port of (Galveston); Parker v. Brown,
317 U. S. 341 (1943) (California statute expressly authorized the
rai sin market regulatory progranm), | would hold that the city of
Col unbi a's econom c regul ation of the billboard nmarket pursuant
to a general state grant of zoning power is not exenpt from
antitrust scrutiny. {7}

Underlying the Court's reluctance to find the city of Colunbia's
enact ment of the billboard ordi nance pursuant to a private
agreement to constitute unauthorized econom c regulation is the
Court's fear that subjecting the notivations and effects of

muni ci pal action to antitrust scrutiny will result in public
deci si onmaki ng bei ng "nmade subject to ex post facto judicial
assessnment of "the public interest.” " Ante, at 11. That fear,

in turn, rests on the assunption that "it is both inevitable and
desirable that public officials often agree to do what one or
anot her group of private citizens urges upon them"™ Ante, at 9.

The Court's assunption that an agreenent between private parties
and public officials is an "inevitable" precondition for official
action, however, is sinply wong. {8} Indeed, | am persuaded that
such agreenents are the exception rather than the rule, and that
they are, and should be, disfavored. The nere fact that an

of ficial body adopts a position that is advocated by a private

| obbyist is plainly not sufficient to establish an agreenent to
do so. See Fisher v. Berkeley, 475 U S. 260, 266-267 (1986);
cf. Theatre Enterprises, Inc. v. Paramount Film Di stributing

Corp., 346 U S 537, 541 (1954). Nevertheless, in many
ci rcunmstances, it would seemreasonable to infer -- as the jury
did in this case -- that the official action is the product of an

agreenent intended to elevate particular private interests over
t he general good.

In this case, the city took two separate actions that protected
the | ocal nonopolist fromthreatened conpetition. It first
declared a noratoriumon any new bill board construction, despite
the city attorney's advice that the city had no power to do so.



When the noratoriumwas invalidated in state court litigation, it
was replaced with an apparently valid ordinance that clearly had
the effect of creating form dable barriers to entry in the

bi || board market. Throughout the city's deci sionmaki ng process

i n enacting the various ordi nances, undi sputed evi dence
denonstrated that Col unbia Qutdoor Advertising had nmet with city
officials privately as well as publicly. As the Court of Appeals
noted: "Inplicit in the jury verdict was a finding that the city
was not acting pursuant to the direction or purposes of the South
Carolina statutes but conspired solely to further COA s
conmer ci al purposes to the detrinment of conpetition in the
billboard industry.” 891 F. 2d 1127, 1133 (CA4 1989).

Judges who are closer to the trial process than we are do not
share the Court's fear that juries are not capable of recognizing
the di fference between i ndependent nunicipal action and action
taken for the sole purpose of carrying out an anticonpetitive
agreenment for the private party. {9} See, e. g., In re Japanese
El ectronic Products Antitrust Litigation, 631 F. 2d 1069, 1079
(CA3 1980) ("The law presunes that a jury will find facts and
reach a verdict by rational nmeans. It does not contenplate
scientific precision but does contenplate a resolution of each

i ssue on the basis of a fair and reasonabl e assessnent of the
evidence and a fair and reasonabl e application of the rel evant

| egal rules"). Indeed, the problens inherent in determning
whet her the actions of rnunicipal officials are the product of an
i1l egal agreenent are substantially the sane as those arising in
cases in which the actions of business executives are subjected
to antitrust scrutiny. {10}

The difficulty of proving whether an agreenent notivated a course
of conduct should not in itself intimdate this Court into

exenpting those illegal agreenents that are proven by convincing
evi dence. Rather, the Court should, if it nmust, attenpt to deal
Wi th these problens of proof as it has in the past -- through

hei ght ened evi dentiary standards rather than through judicial
expansi on of exenptions fromthe Sherman Act. See, e. g.,

Mat sushita Electric Industrial Co. v. Zenith Radio Corp., 475 U
S. 574 (1986) (allow ng sunmary judgnment where evidence of a
predatory pricing conspiracy in violation of the Shernman Act was
f ounded | argely upon circunstantial evidence); Mnsanto Co. v.
Spray-Rite Service Corp., 465 U. S. 752, 768 (1984) (holding that
a plaintiff in a vertical price-fixing case nust produce evidence
whi ch "tends to exclude the possibility of independent action").

Unfortunately, the Court's decision today converts what shoul d be
not hi ng nore than an anticonpetitive agreenent undertaken by a
muni cipality that enjoys no special status in our federali st
systeminto a | awful exercise of public decisionnmaking. Although
the Court correctly applies principles of federalismin refusing
to find a "conspiracy exception"” to the Parker state action
doctrine when a State acts in a nonproprietary capacity, it errs
in extending the state action exenption to nunicipalities that
enter into private anticonpetitive agreenents under the guise of
acting pursuant to a general state grant of authority to regulate



health, safety, and welfare. Unlike the previous limtations
this Court has inposed on Congress' sweeping nmandate in MDRV 1,
whi ch found support in our comon-law traditions or our system of
federalism see n. 1, supra, the Court's whol esal e exenpti on of
muni ci pal action fromantitrust scrutiny anounts to little nore
than a bold and disturbing act of judicial |egislation which
dramatically curtails the statutory prohibition against "every”
contract in restraint of trade. {11}

|V

Just as | am convinced that municipal "lawraking that has been

i nfected by selfishly notivated agreenent with private interests,
" ante, at 17, is not authorized by a grant of zoning authority,
and therefore not within the state action exenption, so am|
persuaded that a private party's agreenent with selfishly
notivated public officials is sufficient to renbve the antitrust
i mMmunity that protects private | obbying under Eastern Railroad
Presi dents Conference v. Noerr Mdtor Freight, Inc., 365 U S. 127
(1961), and M ne Wrkers v. Pennington, 381 U S. 657 (1965).

Al t hough | agree that the "sham exception to the Noerr-

Penni ngton rul e exenpting | obbying activities fromthe antitrust
| aws does not apply to the private petitioner's conduct in this
case for the reasons stated by the Court in Part 1l of its
opinion, | amsatisfied that the evidence in the record is
sufficient to support the jury's finding that a conspiracy

exi sted between the private party and the nunicipal officials in
this case so as to renove the private petitioner's conduct from
t he scope of NoerrPennington antitrust immunity. Accordingly, |
woul d affirmthe judgnment of the Court of Appeals as to both the
city of Colunbia and Col unbi a Qut door Adverti sing.

| respectfully dissent.

Construing the statute in the Iight of the common | aw concerning
contracts in restraint of trade, we have concluded that only
unreasonabl e restraints are prohibited.

"One problem presented by the | anguage of MDRV 1 of the Shernman
Act is that it cannot nean what it says. The statute says that
“every' contract that restrains trade is unlawful. But, as M.
Justice Brandeis perceptively noted, restraint is the very
essence of every contract; read literally, MDRV 1 would outl aw
the entire body of private contract law. Yet it is that body of
| aw t hat establishes the enforceability of comercial agreenents
and enabl es conpetitive nmarkets -- indeed, a conpetitive econony
-- to function effectively.

"Congress, however, did not intend the text of the Sherman Act to
delineate the full meaning of the statute or its application in
concrete situations. The legislative history nakes it perfectly



clear that it expected the courts to give shape to the statute's
broad mandate by drawi ng on common-law tradition. The Rule of
Reason, with its origins in common-|law precedents | ong antedating
t he Sherman Act, has served that purpose. . . . [The Rule of
Reason] focuses directly on the challenged restraint’'s inpact on
conpetitive conditions.” National Society of Professional
Engineers v. United States, 435 U. S. 679, 687-688 (1978)
(footnotes omtted).

W& have al so confined the Sherman Act's mandate by hol di ng t hat
t he i ndependent actions of the sovereign States and their
officials are not covered by the | anguage of the Act. Parker v.
Brown, 317 U. S. 341 (1943).

Note 2:

The jury returned its verdict pursuant to the follow ng
i nstructions given by the District Court:

"So if by the evidence you find that that person involved in this
case procured and brought about the passage of ordi nances solely
for the purpose of hindering, delaying or otherwise interfering
Wi th the access of the Plaintiff to the marketing area invol ved
in this case . . . and thereby conspired, then, of course, their
conduct woul d not be excused under the antitrust |aws.

"So once again an entity may engage in . . . legitimate |obbying
. to procure legislati[on] even if the notive behind the
Iobbylng is anti conpetitive.

"If you find Defendants conspired together with the intent to
foreclose the Plaintiff from nmeani ngful access to a legitimte
deci sion maki ng process with regard to the ordi nances in
question, then your verdict would be for the Plaintiff on that
i ssue. " App. 81.

Note 3:

"The Sherman Act reflects a legislative judgnent that ultimtely
conpetition will produce not only |lower prices, but also better

goods and services. " The heart of our national econonic policy

| ong has been faith in the value of conpetition.' Standard Ol
Co. v. FTC, 340 U. S. 231, 248. The assunption that conpetition
is the best nethod of aIIocatlng resources in a free market
recogni zes that all elenments of a bargain -- quality, service,
safety, and durability -- and not just the immedi ate cost, are
favorably affected by the free opportunity to sel ect anong
alternative offers. Even assum ng occasi onal exceptions to the
presuned consequences of conpetition, the statutory policy
precludes inquiry into the question whether conpetition is good
or bad." National Society of Professional Engineers, 435 U. S.,
at 695.

Not e 4:



In Onven v. City of Independence, 445 U. S. 622 (1980), this Court
recogni zed that "notwi thstanding [42 U. S. C.] MDRV 1983's
expansi ve | anguage and absence of any express incorporation of
comon-| aw i nmuni ties, we have, on several occasions, found that
a tradition of immnity was so firmy rooted in the common | aw
and was supported by such strong policy reasons that "~ Congress
woul d have specifically so provided had it wi shed to abolish the
doctrine.' Pierson v. Ray, 386 U S. 547, 555 (1967)." Id., at
637. Nevertheless, the Court refused to find a firmy

est abli shed i nmunity enjoyed by munici pal corporations at common
|law for the torts of their agents. "Were the inmunity cl ai nmed
by the defendant was well|l established at cormon |aw at the tine
[42 U. S. C.] MDRV 1983 was enacted, and where its rationale was
conpatible with the purposes of the GCvil R ghts Act, we have
construed the statute to incorporate that imunity. But there is
no tradition of immunity for municipal corporations, and neither
hi story nor policy supports a construction of NMDRV 1983 that
woul d justify" according themsuch imunity. Id., at 638. See
also WII v. Mchigan Dept. of State Police, 491 U S. 58, 70
(1989) ("States are protected by the El eventh Amendment whil e
municipalities are not . . .").

Not e 5:

Contrary to the Court's reading of Hallie, our opinion in that
case enphasi zed the industry-specific character of the Wsconsin
| egi slation in explaining why the del egation satisfied the "clear
articulation' requirenment. At issue in Hallie was the town's

i ndependent decision to refuse to provide sewage treatnent
services to nearby towns -- a decision that had been expressly
aut hori zed by the Wsconsin legislation. 471 U S, at 41. W
wWr ot e:

"Applying the anal ysis of Lafayette v. Louisiana Power & Light
Co., 435 U. S. 389 (1978), it is sufficient that the statutes
aut horized the City to provide sewage services and also to
determ ne the areas to be served.” Id., at 42.

"Nor do we agree with the Towns' contention that the statutes at

i ssue here are neutral on state policy. The Towns' attenpt to

| i ken the Wsconsin statutes to the Home Rul e Anendnent invol ved
i n Boul der, arguing that the Wsconsin statutes are neutral
because they | eave the City free to pursue either anticonpetitive
conduct or free-market conpetition in the field of sewage
services. The analogy to the Home Rul e Arendnent involved in
Boul der is inapposite. That Amendnent to the Col orado
Constitution allocated only the nost general authority to
municipalities to govern local affairs. W held that it was
neutral and did not satisfy the "clear articulation conponent of
the state action test. The Anendnent sinply did not address the
regul ati on of cable television. Under home rule the nunicipality
was to be free to decide every aspect of policy relating to cable
tel evision, as well as policy relating to any other field of

regul ation of |ocal concern. Here, in contrast, the State has
specifically authorized Wsconsin cities to provide sewage



services and has delegated to the cities the express authority to
take action that foreseeably will result in anticonpetitive
effects. No reasonabl e argunment can be nade that these statutes
are neutral in the same way that Col orado’'s Hone Rul e Anendnent
was." 1d., at 43.

W rejected the argunent that the del egation was insufficient
because it did not expressly nention the foreseeable
anticonpetitive consequences of the city of Eau Claire's conduct,
but we surely did not hold that the nmere fact that incidental
anticonpetitive consequences are foreseeable is sufficient to

I mmuni ze ot herwi se unauthorized restrictive agreenents between
cities and private parties.

Not e 6:

The authority to regulate the "
of stories and size of buildings and other structures,’
ante, at 5, n. 3 (citation omtted), nmay of course have an
indirect effect on the total output in the billboard industry,
see ante, at 7, n. 4, as well as on a nunber of other industries,
but the Court surely m sreads our cases when it inplies that a
general grant of zoning power represents a clearly articul ated
decision to authorize nunicipalities to enter into agreenents to
di spl ace conpetition in every industry that is affected by zoning
regul ati on.

“location, height, bulk, nunber
" see

Note 7:

A nunber of Courts of Appeals have held that a nmunicipality which
exercises its zoning power to further a private agreenent to
restrain trade is not entitled to state action inmunity. See, e.

g., Westborough Mall, Inc. v. Cape Grardeau, 693 F. 2d 733, 746
(CA8 1982) ("Even if zoning in general can be characterized as
"state action,' . . . a conspiracy to thwart nornmal zoning
procedures and to directly injure the plaintiffs by illegally

depriving themof their property is not in furtherance of any
clearly articulated state policy"); Witworth v. Perkins, 559 F
2d 378, 379 (CA5 1977) ("The nere presence of the zoning

ordi nance does not necessarily insulate the defendants from
antitrust liability where, as here, the plaintiff asserts that

t he enactnent of the ordinance was itself a part of the alleged
conspiracy to restrain trade").

Not e 8:

No such agreenent was involved in Hallie v. Eau Claire, 471 U S.
34 (1985). In that case the plaintiffs chall enged i ndependent
action -- the determ nation of the service area of the city's
sewage system -- that had been expressly authorized by Wsconsin
| egi slation. The absence of any such agreenment provided the
basis for our decision in Fisher v. Berkeley, 475 U S. 260, 266-
267 (1986) ("[t]he distinction between unilateral and concerted
action is critical here . . . [t]lhus, if the Berkeley Odinance



stabilizes rents without this el enent of concerted action, the
programit establishes cannot run afoul of MDRV 1").

Note 9:

The instructions in this case, fairly read, told the jury that
the plaintiff should not prevail unless the ordi nance was enacted
for the sole purpose of interfering with access to the market.
See supra, at 3, n. 2. Thus, this case is an exanple of one of
the "polar extrenes," see ante, at 9, n. 5, that juries -- as
wel | as Sol onon -- can readily identify. The m xed notive cases
t hat concern the Court should present no problemif juries are
gi ven instructions conparable to those given below. \Wen the
Court describes ny position as assum ng that rmnunicipal action

t hat was not pronpted "exclusively by a concern for the general
public interest” is enough to create antitrust liability, ibid.,
It sinply ignores the requirenent that the plaintiff nust prove
that the nunicipal action is the product of an anticonpetitive
agreenment with private parties. Contrary to our square hol di ng
in Fisher v. Berkeley, 475 U S. 260 (1986), today the Court
seens to assune that municipal action which is not entirely

i mmune fromantitrust scrutiny will automatically violate the
antitrust | aws.

Not e 10:

"There are nmany obstacles to discovering conspiracies, but the
nost frequent difficulties are three. First, price-fixers and
simlar mscreants seldomadmt their conspiracy or agree in the
open. Oten, we can infer the agreenent only fromtheir
behavi or. Second, behavi or can soneti mes be coordi nated w t hout
any conmmuni cation or other observable and reprehensi bl e behavi or.
Third, the causal connection between an observable, controllable
act -- such as a solicitation or neeting -- and subsequent
paral l el action may be obscure.” 6 P. Areeda, Antitrust Law MDRV
1400, at 3-4 (1986).

See al so Turner, The Definition of Agreenent under the Shernman
Act: Conscious Parallelismand Refusals to Deal, 75 Harv. L.
Rev. 655 (1962) (discussing difficulties of condeming parall el
anticonpetitive action absent explicit agreenent anong the
parties).

Note 11:
As the Court previously has noted:

"In 1972, there were 62,437 different units of |ocal governnent
in this country. O this nunber 23,885 were special districts
whi ch had a defined goal or goals for the provision of one or
several services, while the remai ning 38,552 represented the
nunber of counties, nunicipalities, and townshi ps, nost of which
have broad authority for general governance subject to
limtations in one way or another inposed by the State. These
units may, and do, participate in and affect the economc life of



this Nation in a great nunber and variety of ways. Wen these
bodi es act as owners and providers of services, they are fully
capabl e of aggrandi zi ng other econom c units with which they
interrelate, with the potential of serious distortion of the
rational and efficient allocation of resources, and the
efficiency of free markets which the regime of conpetition
enbodied in the antitrust laws is thought to engender." Lafayette
v. Louisiana Power & Light Co., 435 U S. 389, 407-408 (1978)
(footnotes omtted).



