Econony of Machine Politics, 4 Corruption and Reform 15, 30
(1989) (reporting that Mayor Daley " "sacked'' a black commttee-
man for briefly w thholding support for a school board nom nee
whom civil rights activists opposed)).

O course, we have firmy rejected any requirenent that ag-

grieved enployees ~“prove that they, or other enployees, have
been coerced into changing, either actually or ostensibly, their
political allegiance.'' Branti, 445 U. S., at 517. Wat is at

i ssue in these cases is not whether an enployee is actually
coerced or nerely influenced, but whether the attenpt to obtain
his or her support through "~ “party discipline'" is legitimte.
To apply the relevant question to JUSTI CE SCALI A's exanpl e, post,
at 18, the person who attenpts to bribe a public official is
guilty of a crime regardless whether the official submts to
tenptation; likewise, a political party's attenpt to nmintain
|l oyalty through allocation of government resources is inproper
regar dl ess whet her any enpl oyee capitul at es.

More inportantly, it rests on the long-rejected fallacy that a
privilege nmay be burdened by unconstitutional conditions. See,
e. g., Perry v. Sindermann, 408 U. S. 593, 597 (1972). There are

a few jobs for which an individual's race or religion nmay be
rel evant, see Wgant v. Jackson Board of Education, 476 U S.

whi ch political affiliation is relevant to the enployee's ability
to function effectively as part of a given admnistration. 1In
t hose cases--in other words, cases in which "~"the efficiency of
the public service,'' Public Wrkers v. Mtchell, 330 U S. 75,
101 (1947), would be advanced by hiring workers who are loyal to
the Governor's party--such hiring is perm ssible under the hol d-
ings in Elrod and Branti. This case, however, concerns jobs in
which race, religion, and political affiliation are all equally
and entirely irrelevant to the public service to be perforned.
When an individual has been deni ed enpl oynent for an inperm ssi-
ble reason, it is wunacceptable to balance the constitutional
rights of the individual against the political interests of the
party in power. It seens to ne obvious that the governnment may
not discrimnate against particular individuals in hopes of ad-
vanci ng partisan interests through the m suse

of public funds.

The only systemc consideration permssible in these «cir-
cunstances is not that of the controlling party, but that of the
aggregate of burdened i ndividuals. By inpairing individuals'
freedons of belief and association, unfettered patronage prac-
tices undermne the "free functioning of the electoral pro-
cess.'' Elrod, 427 U S., at 356. As | wote in 1972:

| ndeed, when nunbers are considered, it 1is appropriate not
nmerely to consider the rights of a particular janitor who may
have been offered a bribe fromthe public treasury to obtain
his political surrender, but also the inpact on the body poli -
tic as a whole when the free political choice of mllions of
public servants is inhibited or mani pul ated by the selective
award of public benefits. Wile the patronage system is de-
fended in the name of denocratic tradition, its paternalistic



i mpact on the political process is actually at war wth the
deeper traditions of denocracy enbodied in the First Amend-
ment.'' Lew s, 473 F. 2d, at 576.

The tradition that is relevant in this case is the Anerican
commtnment to exam ne and reexam ne past and present practices
agai nst the basic principles enbodied in the Constitution. The
i nspirational command by our President in 1961 is entirely con-

sistent with that tradition: ~ Ask not what your country can do
for you--ask what you can do for your country.'' This case in-
vol ves a contrary comrand: ~ Ask not what job applicants can do

for the State--ask what they can do for our party.'' Whatever
traditional support may remain for a command of that ilk, it is
plainly an illegitimte excuse for the practices rejected by
t he Court today.

JUSTI CE SCALI A, with whom THE CH EF JUSTI CE and JUSTI CE KENNEDY
join, and wth whom JUSTICE O CONNOR joins as to Parts Il and
11, dissenting.

Today the Court establishes the constitutional principle that
party nenbership is not a perm ssible factor in the dispensation
of governnent jobs, except those jobs for the performance of
which party affiliation is an " “appropriate requirenment.'' Ante,
at 1. It is hard to say precisely (or even generally) what that
exception neans, but if there is any category of jobs for whose
performance party affiliation is not an appropriate requirenent,
It is the job of being a judge, where partisanship is not only

unneeded but positively undesirable. It is, however, rare that a
federal admnistration of one party will appoint a judge from
another party. And it has always been rare. See Marbury v.

Madi son, 1 Cranch 137 (1803). Thus, the new principle that the

Court today announces will be enforced by a corps of judges (the
Menbers of this Court included) who overwhel mingly owe their of-
fice toits violation. Sonething nust be wong here, and | sug-

gest it is the Court.

The nerit principle for governnent enploynent is probably the
nost favored in nodern America, having been w dely adopted by
civil-service legislation at both the state and federal |evels.
But there 1is another point of view, described in characteristi-
cal |y Jacksoni an fashion by an em nent practitioner of the pa-
tronage system GCeorge Washington Plunkitt of Tanmany Hall :

"I ain"t up on sillygisns, but | can give you sonme argunents
t hat nobody can answer.

""First, this great and glorious country was built up by pol-
itical parties; second, parties can't hold together if their
wor kers don't get offices when they win; third, if the parties
go to pieces, the governnment they built up nust go to pieces,
too; fourth, then there'll be hell to pay.'' W Riordon, Plunk-
itt of Tammany Hall 13 (1963).

It may well be that the Good Governnent Leagues of Anerica were
right, and that Plunkitt, James M chael Curley and their ilk were
wrong; but that is not entirely certain. As the nmerit principle
has been extended and its effects increasingly felt; as the Boss
Tweeds, the Tammany Halls, the Pendergast Machines, the Byrd
Machi nes and the Dal ey Machi nes have faded into history; we find



that political |eaders at all levels increasingly conplain of the
hel pl essness of el ected governnent, unprotected by " “party dis-
cipline,'' before the demands of snmall and cohesive interest-
gr oups.

The choi ce between patronage and the nerit principle--or, to be
nore realistic about it, the choice between the desirable m x of

merit and patronage principles in widely varying federal, state,
and local political contexts--is not so clear that | would be
prepared, as an original matter, to chisel a single, inflexible

prescription into the Constitution. Fourteen years ago, in Elrod

v. Burns, 427 U S. 347 (1976), the Court did that. Elrod was

l[imted however, as was the |later decision of Branti v. Finkel,

445 U. S. 507 (1980), to patronage firings, leaving it to state

and federal legislatures to determ ne when and where politi cal
affiliation could be taken into account in hirings and prono-
tions. Today the Court makes its constitutional civil-
service

ref orm absol ute, extending to all decisions regarding governmnent
enpl oynent . Because the First Anendnent has never been thought
to require this disposition, which my well have disastrous
consequences for our political system | dissent.

I
The restrictions that the Constitution places upon the govern-
ment in its capacity as |awraker, i. e., as the regulator of
private conduct, are not the sane as the restrictions that it
pl aces wupon the governnment in its capacity as enployer. W have
recogni zed this in many contexts, with respect to many different
constitutional guarantees. Private citizens perhaps cannot be
prevented fromwearing |ong hair, but policenen can. Kelley .

Johnson, 425 U. S. 238, 247 (1976). Private citizens cannot have
their property searched w thout probable cause, but in many «cir-
cunst ances governnent enployees can. O Connor v. Otega, 480

U S. 709, 723 (1987) (plurality opinion); id., at 732 (SCALIA,
J., concurring in judgnent). Private citizens cannot be puni shed
for refusing to provide the governnment information that may in-
crimnate them but governnent enployees can be di sm ssed when
the incrimnating information that they refuse to provide rel ates
to the performance of their job. Gardner v. Broderick, 392 U S.
273, 277-278 (1968). Wth regard to freedom of speech in partic-
ular: Private citizens cannot be punished for speech of nerely
private concern, but governnent enployees can be fired for that
reason. Connick v. Mers, 461 U. S. 138, 147 (1983). Private
citizens cannot be punished for partisan political activity, but
federal and state enployees can be di sm ssed and ot herw se pun-
i shed for that reason. Public Wrkers v. Mtchell, 330 U S. 75,

101 (1947); CSC v. Letter Carriers, 413 U S. 548, 556 (1973)

Broadrick v. Cklahoma, 413 U S. 601, 616-617 (1973).



Once it is acknow edged that the Constitution's prohibition
against laws ~“abridging the freedom of speech'' does not apply
to laws enacted in the governnent's capacity as enployer the sane
way it does to |aws enacted in the governnment's capacity as regu-
| ator of private conduct, it may sonetines be difficult to assess
what enpl oynent practices are permni ssible and what are not. That
seenms to ne not a difficult question, however, in the present
cont ext . The provisions of the Bill of R ghts were designed to
restrain transient majorities frominpairing |ong-recognized per-
sonal liberties. They did not create by inplication novel indi-
vi dual rights overturning accepted political nornms. Thus, when a
practice not expressly prohibited by the text of the Bill of
Ri ghts bears the endorsenent of a long tradition of open,
wi despread, and unchal | enged use that dates back to the begi nning
of the Republic, we have no proper basis for striking it down.

Such a venerable and accepted tradition is not to be laid on the
examining table and scrutinized for its conformty to sone
abstract principle of First-Amendnent adjudication devised by
this Court. To the contrary, such traditions are thensel ves the
stuff out of which the Court's principles are to be forned. They

are, in these wuncertain areas, the very points of reference by
which the legitimacy or illegitimacy of other practices are to be
figured out. Wen it appears that the latest "“rule,’'' or

““three-part test, or " balancing test'' devised by the Court
has placed us on a collision course with such a | andmark prac-
tice, it is the former that must be recal culated by us, and not
the latter that nust be abandoned by our citizens. | know of no
other way to formulate a constitutional jurisprudence that re-
flects, as it should, the principles adhered to, over tinme, by
t he American people, rather than those favored by the personal
(and necessarily shifting) philosophical dispositions of a mgjor-
ity of this Court.

| will not describe at Iength the claimof patronage to | andmark
status as one of our accepted political traditions. Justice
Powel | discussed it in his dissenting opinions in Elrod and Bran-

ti. Erod, 427 U S., at 378-379 (Powell, J., dissenting); Bran-

ti, 445 U. S., at 522, n. 1 (Powell, J., dissenting). Suffice it
to say that patronage was, w thout any thought that it could be
unconstitutional, a basis for government enploynment fromthe ear-
| i est days of the Republic until Elrod--and has continued unabat -

ed since Elrod, to the extent still permtted by that unfortunate

decision. See, e. g., D. Price, Bringing Back the Parties 24, 32

(1984); Gardner, A Theory of the Spoils System 54 Public Choice
171, 181 (1987); Toinet & Aenn, Cientelismand Corruption in
the " "Qpen'' Society: The Case of the United States, in Private
Pat ronage and Public Power 193, 202 (C. daphamed. 1982). G ven
t hat unbroken tradition regarding the application of an anbi guous
constitutional text, there was in ny view no basis for holding
t hat pat r onage- based di sm ssal s vi ol at ed t he First
Amendnent - -nuch less for holding, as the Court does today, that



even patronage hiring does so.

|1

Even accepting the Court's own node of analysis, however, and
engaging i1n "~ balancing'' a tradition that ought to be part of
the scales, Elrod, Branti, and today's extension of themseem to

The Court |imts patronage on the ground that the individual's
i nterest in uncoerced belief and expression outwei ghs the system
ic interests invoked to justify the practice. Ante, at 5-9. The
opinion indicates that the government may prevail only if it
proves that the practice is ~"narrowy tailored to further vita
governnment interests.'' Ante, at 10-11.

That strict-scrutiny standard finds no support in our cases.
Al t hough our decisions establish that governnent enpl oyees do not
| ose all constitutional rights, we have consistently applied a
| ower | evel of scrutiny when " "the governnental function operat-
ing . . . [is] not the power to regulate or |icense, as |awnraker,
an entire trade or profession, or to control an entire branch of
private business, but, rather, as proprietor, to manage [its]
I nternal operatio[ns] . . . .'" Cafeteria & Restaurant Wrkers v.

McEl roy, 367 U. S. 886, 896 (1961). Wen dealing with its own
enpl oyees, the governnment may not act in a manner that is ~ pa-
tently arbitrary or discrimnatory,'' id., at 898, but its regu-
lations are valid if they bear a "~ "rational connection'' to the
governnmental end sought to be served, Kelley v. Johnson, 425

U S., at 247.

In particular, restrictions on speech by public enployees are
not judged by the test applicable to simlar restrictions on
speech by nonenpl oyees. W have said that ~"[a] governnental em
pl oyer may subject its enployees to such special restrictions on
free expression as are reasonably necessary to pronote effective
government.'' Brown v. dines, 444 U S. 348, 356, n. 13 (1980)

In Public Workers v. Mtchell, 330 U. S., at 101, upholding pro-
visions of the Hatch Act which prohibit political activities by
f ederal enployees, we said that " "it is not necessary that the
act regulated be anything nore than an act reasonably deened by
Congress to interfere with the efficiency of the public ser-
vice.'" W reaffirmed Mtchell in CSCv. Letter Carriers, 413
U S., at 556, over a dissent by Justice Douglas arguing against
application of a special standard to governnent enpl oyees, except
i nsofar as their " job performance'' is concerned, id., at 597.

W did not say that the Hatch Act was narrowWy tailored to neet
the governnment's interest, but nerely deferred to the judgnent of
Congress, which we were not " "in any position to dispute.'' 1d.



at 567. Indeed, we recognized that the Act was not i ndispensably
necessary to achieve those ends, since we repeatedly noted that
" Congress at sone tinme [may] cone to a different view'' 1bid.

see also id., at 555, 564. |In Broadrick v. Cklahoma, 413 U. S
601 (1973), we upheld simlar restrictions on state enployees,
though directed " "at political expression which if engaged in by
private persons would plainly be protected by the First and Four-
teenth Amendnents,'' 1d., at 616.

To the sane effect are cases that specifically concern adverse
enpl oyment action taken agai nst public enpl oyees because of their
speech. In Pickering v. Board of Education of Township High

[ T]he State has interests as an enployer in regulating the
speech of its enployees that differ significantly fromthose it
possesses in connection with regulation of the speech of the
citizenry in general. The problemin any case is to arrive at
a bal ance between the interests of the [enployee], as a ci-
tizen, in comenting upon matters of public concern and the in-
terests of the State, as an enployer, in pronoting the effi-
ciency of the public services it perforns through its enpl oy-
ees. "'’

Because the restriction on speech is nore attenuated when the
governnment conditions enploynment than when it inposes crim nal
penal ti es, and because " governnent offices could not function if
every enpl oynent decision becane a constitutional matter,'"' Con-

nick v. Myers, 461 U. S., at 143, we have held that governnent
enpl oyment decisions taken on the basis of an enpl oyee's speech
do not "~ " abridg[e] the freedom of speech,'' U S. Const., Antdt.
1, nerely because they fail the narrowtailoring and conpelling-
i nterest tests applicable to direct regulation of speech. W
have not subjected such decisions to strict scrutiny, but have
accorded " "a wi de degree of deference to the enployer's judg-
ment'' that an enpl oyee's speech will interfere with close work-
ing relationships. 461 U S., at 152.

When the governnent takes adverse action agai nst an enpl oyee on
the basis of his political affiliation (an interest whose consti -
tutional protection is derived fromthe interest in speech), the
sane anal ysis applies. That is why both the Elrod plurality, 427

U S., at 359, and the opinion concurring in the judgnent, id.

at 375, as well as Branti, 445 U. S., at 514-515, and the Court

today, ante, at 8-9, rely on Perry v. Sindermann, 408 U S. 593

(1972), a case that applied the test announced in Pickering, not
the strict-scrutiny test applied to restrictions inposed on the
public at |arge. Si nce the governnent may di sm ss an enpl oyee
for political speech " "reasonably deened by Congress to interfere



wWith the efficiency of the public service,'' Public Wrkers v.

Mtchell, supra, at 101, it follows a fortiori that the govern-

ment may dism ss an enployee for political affiliation if " “rea-

sonably necessary to pronote effective governnment.'' Brown V.

dines, supra, at 356, n. 13.

Wiile it is clear fromthe above cases that the normal " “strict
scrutiny'' that we accord to governnent regul ation of speech is
not applicable in this field,
phasis added). This suggestion is incorrect, does not aid the
Court's argunent, and if accepted would eviscerate the strict-
scrutiny standard. It is incorrect because even a casual perusal
of the <cases reveals that the governnental actions were sus-
tai ned, not because they were shown to be "~"narrowWy tailored to
further vital governnent interests,'' ante, at 10-11, but because
they were " "reasonably'' deened necessary to pronote effective
gover nnent . It does not aid the Court's argunent, noreover, be-
cause whatever standard those cases applied nust be applied here,
and if the asserted interests in patronage are as weighty as
t hose proffered in the previous cases, then Elrod and Branti were
wrongly deci ded. It eviscerates the standard, finally, because
if the practices upheld in those cases survived strict scrutiny,
then the so-called " “strict scrutiny'' test nmeans nothing. Sup-
pose a State nade it unlawful for an enployee of a privately
owned nuclear power plant to criticize his enployer. Can there
be any doubt that we would reject out of hand the State's argu-
ment that the statute was justified by the conpelling interest in
mai nt ai ni ng the appearance that such enpl oyees are operating nu-
clear plants properly, so as to maintain public confidence in the
plants' safety? But cf. CSCv. Letter Carriers, 413 U. S. 548,
565 (1973) (Hatch Act justified by need for governnment enpl oyees
to " appear to the public to be avoiding [political partiality]

if confidence in the systemof representative Governnment is not
to be eroded''). Suppose again that a State prohibited a private
enpl oyee from speaking on the job about matters of private con-
cern. Wuld we even hesitate before dism ssing the State's claim
that the <conpelling interest in fostering an efficient econony
overrides the individual's interest in speaking on such nmatters?
But cf. Connick v. Myers, 461 U S. 138, 147 (1983) (  [When a
public enpl oyee speaks . . . upon matters only of personal in-
terest, absent the nost unusual circunstances, a federal court is
not the appropriate forumin which to review the wi sdom of a per-
sonnel decision taken by a public agency allegedly in reaction to
t he enpl oyee's behavior''). |[If the Court thinks that strict
scrutiny is appropriate in all these cases, then it should
forthrightly admt that Public Wrkers v. Mtchell, 330 U S. 75

(1947), Letter Carriers, Pickering v. Board of Education of Town-



| ar cases were mstaken and should be overruled; if it rejects
that course, then it should admt that those cases applied, as
they said they did, a reasonabl eness test.

The Court's further contention that these cases are limted to
the " “interests that the governnent has in its capacity as an em
pl oyer,'' ante, at 7, n. 4, as distinct fromits interests "~ "in
the structure and functioning of society as a whole,'" ibid., is

neither true nor relevant. Surely a principal reason for the
statutes that we have upheld preventing political activity by
gover nnment enpl oyees--and indeed the only substantial reason,
Wi th respect to those enpl oyees who are permtted to be hired and
fired on a political basis--is to prevent the party in power from
obtaining what 1is considered an unfair advantage in political
canpaigns. That is precisely the type of governnental interest
at issue here. But even if the Court were correct, | see no rea-
son in policy or principle why the government would be limted to
furthering only its interests ~"as enployer.'' In fact, we have
seem ngly approved the furtherance of broader governnental in-
terests through enploynent restrictions. |In Hanpton v. Mow Sun

Wng, 426 U. S. 88 (1976), we held unlawful a Cvil Service Com
m ssion regul ation prohibiting the hiring of aliens on the ground
t hat the Conmi ssion | acked the requisite authority. W were wl -
ling, however, to "~ “assume . . . that if the Congress or the
Presi dent had expressly inposed the citizenship requirenment, it
would be justified by the national interest in providing an in-
centive for aliens to becone naturalized, or possibly even as
providing the President with an expendabl e token for treaty nego-
tiating purposes.'' Id., at 105. Three nonths after our opinion,

the President adopted the restriction by Executive Order. Exec.
Order No. 11935, 3 CFR 146 (1976 Conp.). On remand, the |ower
courts denied the Mow Sun Wong plaintiffs relief, on the basis of
this new Executive Order and relying upon the interest in provid-
ing an incentive for citizenship. Mw SunwWwng v. Hanpton, 435 F

Supp. 37 (ND Cal. 1977), aff'd, 626 F. 2d 739 (CA9 1980). W

denied certiorari, sub nom Lum v. Canpbell, 450 U S. 959
(1981). In other cases, the |lower federal courts have uniformy
reached the same result. See, e. g., Jalil v. Canpbell, 192

v. Hanmpton, 581 F. 2d 1281 (CA7 1978), cert. denied, 441 U S.

905 (1979); Santin Ranpbs v. United States Cvil Service Comin,
430 F. Supp. 422 (PR 1977) (three-judge court).

the precise test that replaces it is not so clear; we have used
various fornmulations. The one that appears in the case dealing
Wi th an enpl oynent practice closest inits effects to patronage
is whether the practice could be " “reasonably deened ' by the
enacting legislature to further a legitimate goal. Public Wbrk-

ers v. Mtchell, supra, at 101. For purposes of my ensuing dis-



cussion, however, | will apply a |ess perm ssive standard that
seens nore in accord with our general "~ balancing'' test: can the
gover nnment al advantages of this enploynment practice reasonably be
deenmed to outweigh its "~ “coercive'' effects?

B

Prelimnarily, | may observe that the Court today not only de-
clines, in this area replete with constitutional anbiguities, to
give the clear and continuing tradition of our people the dispo-

sitive effect | think it deserves, but even declines to give it
substantial weight in the balancing. That is contrary to what
the Court has done in many other contexts. |In evaluating so-
call ed " "substantive due process'' clains we have exanm ned our
history and tradition with respect to the asserted right. See,
e. g., Mchael H v. Gerald D., 491 U S. ---- (1989); Bowers v.

Hardw ck, 478 U. S. 186 192-194 (1986). In evaluating clains
that a particular procedure violates the Due Process Cause we
have asked whether the procedure is traditional. See, e. g.

Bur nham v. Superior Court of California, Marin County, 495 U S.
---- (1990). And in applylng t he Fourth Amendment's reasonabl e-
ness test we have | ooked to the history of judicial and public
acceptance of the type of search in question. See, e. g., Camara

V. NUn|C|paI Court of San Francisco, 387 U S. 523, 537 (1967)

See also Press-Enterprise Co. v. Superior Court of California,

ity to judicial proceedi ngs inplies judgnment of experience that
individual's interest in access outweighs governnent's interest
in closure); Richnmond Newspapers, Inc. v. Virginia, 448 U S.
555, 589 (1980) (BRENNAN, J., concurring in judgment) (" Such a
tradition [of public access] ' commands respect in part because the
Constitution carries the gloss of history''); Walz v. Tax Commin

of New York, 397 U S. 664, 678 (1970) ( "unbroken practice of

according the [property tax] exenption to churches'' denonstrates
that it does not violate Establishnment C ause).

But even laying tradition entirely aside, it seenms to ne our

bal ancing test is anply net. | assume, as the Court's opinion
assunes, that the balancing is to be done on a generalized basis,
and not case-by-case. The Court holds that the governnental

benefits of patronage cannot reasonably be thought to outweigh
its ~“coercive'' effects (even the |l esser " "coercive'' effects of
pat ronage hiring as opposed to patronage firing) not nerely in
1990 in the State of |Illinois, but at any tinme in any of the
nunerous political subdivisions of this vast country. It seens
to me that that categorical pronouncenent reflects a naive vision
of politics and an i nadequate appreciation of the systemc ef-



fects of patronage in pronoting political stability and facili-
tating the social and political integration of previously power-
| ess groups.

The whol e point of ny dissent is that the desirability of pa-
tronage is a policy question to be decided by the people's

representatives; | do not nean, therefore, to endorse that sys-
tem But in order to denonstrate that a |legislature could rea-
sonably determine that its benefits outweigh its "~ coercive'' ef-
fects, | nust describe those benefits as the proponents of pa-
tronage see them As Justice Powell discussed at length in his
El rod di ssent, patronage stabilizes political parties and

prevents excessive political fragnmentation--both of which are
results in which States have a strong governnental interest.
Party strength requires the efforts of the rank-and-file, espe-
cially in ~“the dull periods between elections,'' to perform such
tasks as organi zing precincts, registering new voters, and pro-
viding constituent services. Elrod, 427 U S., at 385 (dissent-

ing opinion). Even the nost enthusiastic supporter of a party's

program wll shrink before such drudgery, and it is folly to
t hi nk that ideol ogical conviction alone will notivate sufficient
nunbers to keep the party going through the off-years. "~ For the

nost part, as every politician knows, the hope of sonme reward
generates a major portion of the | ocal political activity sup-
porting parties.'" Ibid. Here is the judgnent of one such poli-
tician, Jacob Arvey (best known as the pronoter of Adlai Steven-
son): Patronage is =~ "a necessary evil if you want a strong or-
gani zation, because the patronage systempernmts of discipline,
and without discipline, there's no party organization.' '' Quoted
in M Tolchin & S. Tolchin, To the Victor 36 (1971). A mgjor
study of the patronage system describes the reality as foll ows:

[All though nen have many notives for entering political life
: t he vast underpinning of both major parties is made up of
men who seek practical rewards. Tangi bl e advantages constitute
the wunifying thread of nost successful political practition-
ers'' Id., at 22.

"Wth so little patronage cenent, party discipline is rela-
tively low, the rate of participation and anount of service the
party can extract from [Montclair] county comitteenen are
m nuscul e conmpared w th Cook County. The party considers it-
self lucky if 50 percent of its commtteenren show up at
nmeeti ngs--even those | abeled "urgent'--while even | ower percen-
tages turn out at functions intended to produce crowds for
visiting candidates.'' 1d., at 123.

See also W Ginmshaw, The Political Econony of Machine Politics,
4 Corruption and Reform 15, 30 (1989); G Ponper, Voters, Elec-
tions, and Parties 255 (1988); Wbl finger, Wiy Political Machines
Have Not Wthered Anay and O her Revisionist Thoughts, 34 J. Pol -
itics 365, 384 (1972).

The Court sinply refuses to acknow edge the |link between pa-
tronage and party discipline, and between that and party success.
It relies (as did the plurality in Elrod, 427 U S., at 369,



n. 23) on a single study of a rural Pennsylvania county by Pro-
fessor Sorauf, ante, at 13--a work that has been described as
""nore persuasive about the ineffectuality of Denocratic |eaders
in Centre County than about the generalizability of [its] find-
ings.'" Wlfinger, supra, at 384, n. 39. It is unpersuasive to
claim as the Court does, that party workers are obsol ete because
canpaigns are now conducted through nedia and other noney-
i ntensive nmeans. Ante, at 13. Those techni ques have suppl enent -
ed but not supplanted personal contacts. See Price, Bringing
Back the Parties, at 25. Certainly they have not nade personal
contacts wunnecessary in canpaigns for the |ower-level offices
that are the foundations of party strength, nor have they re-
placed the nyriad functions perfornmed by party regulars not
directly related to canpaigning. And to the extent such tech-
ni ques have replaced older nethods of canpaigning (partly in
response to the limtations the Court has placed on patronage)

t he political system is not clearly better off. See Elrod,

supra, at 384 (Powell, J., dissenting); Branti, 445 U S., at 528
(Powell, J., dissenting). Increased reliance on noney-

i nt ensi ve

canpai gn techniques tends to entrench those in power nuch nore
effectively than patronage--but w thout the attendant benefit of
strengt hening the party system A challenger can nore easily ob-
tain the support of party-workers (who can expect to be rewarded
even if the candidate |oses--if not this year, then the next)
than the financial support of political action commttees (which
Wi | | generally support incunbents, who are likely to prevail).

It is self-evident that elimnating patronage will significantly
underm ne party discipline; and that as party discipline wanes,
so will the strength of the two-party system But, says the
Court, "~ [p]olitical parties have already survived the substan-
tial decline in patronage enploynment practices in this century.

Ante, at 12-13. This is alnpbst verbati mwhat was said in Elrod,
see 427 U. S., at 369. Fourteen years later it seems nuch |ess
convi nci ng. | ndeed, now that we have witnessed, in 18 of the
| ast 22 years, an Executive Branch of the Federal Governnent
under the control of one party while the Congress is entirely or
(for two years) partially within the control of the other party;
now that we have undergone the nost recent federal election, in
whi ch 98% of the incunbents, of whatever party, were returned to
office; and now that we have seen elected officials changing
their political affiliation with unprecedented readiness, Wash-
i ngton Post, Apr. 10, 1990, p. Al, the statenent that " political
parties have already survived'' has a positively whistling-

I n-

t he- graveyard character to it. Parties have assuredly
survived--but as what? As the forges wupon which many of the
essential conpromses of Anerican political |ife are hamered

out? O nerely as convenient vehicles for the conducting of na-
tional presidential elections?



The patronage system does not, of course, nerely foster politi-
cal parties in general; it fosters the two-party systemin par-
ticular. Wen getting a job, as opposed to effectuating a par-
ticular substantive policy, is an available incentive for party-
wor kers, those attracted by that incentive are likely to work for
the party that has the best chance of displacing the " "ins,

rat her than for sonme splinter group that has a nore attractive
political philosophy but little hope of success. Not only is a
two-party systemnore likely to energe, but the differences
between those parties are nore likely to be noderated, as each
has a relatively greater interest in appealing to a nmajority of
the electorate and a relatively lesser interest in furthering
phi | osophi es or prograns that are far fromthe nainstream The
stabilizing effects of such a system are obvious. See Toinet &
denn, Cientelismand Corruption in the "~ "Open'' Society, at
208. In the context of electoral |aws we have approved the
States' pursuit of such stability, and their avoidance of the
““splintered parties and unrestrained factionalism[that] nmay do
significant damage to the fabric of governnent.'' Storer .

Brown, 415 U. S. 724, 736 (1974) (uphol ding | aw disqualifying
persons fromrunning as independents if affiliated with a party
I n the past year).

Equal |y apparent is the relatively destabilizing nature of a
systemin which candi dates cannot rely upon patronage-based party
| oyalty for their canpaign support, but nust attract workers and
rai se funds by appealing to various interest-groups. See Tolchin
& Tolchin, To the Victor, at 127-130. There is little doubt that
our decisions in Elrod and Branti, by contributing to the decline
of party strength, have also contributed to the growh of
interest-group politics in the |ast decade. See, e. g., Fitts,

The Vice of Virtue, 136 U Pa. L. Rev. 1567, 1603-1607 (1988)

Qur decision today will greatly accelerate the trend. It is not
only canpaigns that are affected, of course, but the subsequent
behavior of politicians once they are in power. The replacenent
of a systemfirmy based in party discipline with one in which
each office-holder cones to his own accommobdation with conpeting
i nterest groups produces " a dispersion of political influence
that may inhibit a political party fromenacting its prograns
into law.'' Branti, supra, at 531 (Powell, J., dissenting).



