JUSTI CE SCALI A, concurri ng.

The various opinions in this case portray quite clearly the dif-
ficult, 1indeed agonizing, questions that are presented by the
constantly increasing power of science to keep the human body
alive for longer than any reasonabl e person would want to inhabit
it. The States have begun to grapple with these probl ens through
| egislation. | amconcerned, fromthe tenor of today's opinions,
that we are poised to confuse that enterprise as successfully as
we have confused the enterprise of legislating concerning
abortion--requiring it to be conducted against a background of
federal <constitutional inperatives that are unknown because they
are being newy crafted fromTermto Term That would be a great
m sfortune.

Wile | agree with the Court's analysis today, and therefore
join in its opinion, | would have preferred that we announce,
clearly and pronptly, that the federal courts have no business in

this field; that Anerican | aw has always accorded the State the
power to prevent, by force if necessary, suicide--including sui-
cide by refusing to take appropriate measures necessary to

preserve one's life; that the point at which I|ife becones
““worthless,”" and the point at which the nmeans necessary to
preserve it beconme " extraordinary'' or ~inappropriate,'' are

neither set forth in the Constitution nor known to the nine Jus-
tices of this Court any better than they are known to nine people
picked at random fromthe Kansas City tel ephone directory; and
hence, that even when it is denonstrated by clear and convincing
evidence that a patient no |longer w shes certain neasures to be
taken to preserve her life, it is up to the citizens of M ssour

to decide, through their elected representatives, whether that
wi sh will be honored. It is quite inpossible (because the Con-
stitution says nothing about the matter) that those citizens wll
deci de upon a line less |awful than the one we would choose; and

it is unlikely (because we know no nore about " "life-and-
deat h''
than they do) that they will decide upon a line | ess reasonabl e.

The text of the Due Process C ause does not protect individuals
agai nst deprivations of liberty sinpliciter. It protects them

agai nst deprivations of |iberty "~ ~wthout due process of |[|aw

To determne that such a deprivation would not occur if Nancy

Cruzan were forced to take nourishnment against her wll, it is
unnecessary to reopen the historically recurrent debate over
whet her ~ " due process'' includes substantive restrictions. Com

pare Murray's Lessee v. Hoboken Land and I nprovenent Co., 18 How.

pare Tyson & Bro. v. United Theatre Ticket Ofices, Inc., 273

U S 418 (1927), with Osen v. Nebraska ex rel. Wstern Refer-

ence & Bond Assn., Inc., 313 U S. 236, 246-247 (1941); conpare

Ferguson v. Skrupa, 372 U. S. 726, 730 (1963), with More v. East



Cleveland, 431 U S. 494 (1977) (plurality opinion); see Easter-
br ook, Substance and Due Process, 1982 S. Ct. Rev. 85; Monaghan,
Qur Perfect Constitution, 56 N. Y. U L. Rev. 353 (1981). It is
at least true that no " "substantive due process'' claim can be
mai ntai ned unless the claimant denonstrates that the State has
deprived himof a right historically and traditionally protected
against State interference. Mchael H v. CGerald D., 491 U S

----, ----(1989) (plurality opinion); Bowers v. Hardw ck, 478

U S. 186, 192 (1986); Moore, supra, at 502-503 (plurality opin-

ion). That cannot possibly be established here.

At common | aw i n Engl and, a suicide--defined as one who ~ “deli-
berately puts an end to his own existence, or conmmts any unl aw
ful malicious act, the consequence of which is his own death,'' 4
W Bl ackstone, Commentaries *189--was crimnally liable. 1bid.
Al t hough the States abolished the penalties inposed by the common
law (i. e., forfeiture and ignom nious burial), they did so to
spare the innocent famly, and not to legitimze the act. Case

law at the tinme of the Fourteenth Amendnment generally held that

assi sting suicide was a crimnal offense. See Marzen, O Dowd,
Crone, & Balch, Suicide: A Constitutional R ght?, 24 Duquesne L
Rev. 1, 76 (1985) (" "In short, twenty-one of the thirty-
seven

states, and eighteen of the thirty ratifying states prohibited
assisting suicide. Only eight of the states, and seven of the
ratifying states, definitely did not''); see also 1 F. Warton
Crimnal Law 122 (6th rev. ed. 1868). The System of Penal Law
presented to the House of Representatives by Representative Liv-
I ngston in 1828 would have <crimnalized assisted suicide. E
Li vingston, A System of Penal Law, Penal Code 122 (1828). The
Field Penal Code, adopted by the Dakota Territory in 1877, pros-
cribed attenpted suicide and assisted suicide. Marzen, O Dowd,
Crone, & Balch, 24 Duquesne L. Rev., at 76-77. And nost States
that did not explicitly prohibit assisted suicide in 1868 recog-
ni zed, when the issue arose in the 50 years following the Four-
teenth Anendnent's ratification, that assisted and (in sone

cases) attenpted suicide were unlawful. 1d., at 77-100; 148-
242
(surveying developnment of States' Jlaws). Thus, "~ "there is no

significant support for the claimthat a right to suicide is so
rooted in our tradition that it nay be deened " fundanental' or
“inplicit in the concept of ordered liberty." '" 1d., at 100

(quoting Pal ko v. Connecticut, 302 U S. 319, 325 (1937)).

Petitioners rely on three distinctions to separate Nancy
Cruzan's case fromordinary suicide: (1) that she is permanently
i ncapacited and in pain; (2) that she would bring on her death
not by any affirmative act but by nerely declining treatnent that
provi des nourishnment; and (3) that preventing her from effectuat-
I ng her presuned wish to die requires violation of her bodily in-
tegrity. None of these suffices. Suicide was not excused even
when commtted "~ "to avoid those ills which [persons] had not the
fortitude to endure.'' 4 Blackstone, supra, at *189. "~ "The life



of those to whomlife has becone a burden--of those who are hope-
| essly diseased or fatally wounded--nay, even the lives of crim-
nals condemmed to death, are under the protection of the |aw,
equally as the lives of those who are in the full tide of Ilife's
enj oynment, and anxious to continue to live.'' Blackburn v. State,
23 Chio St. 146, 163 (1873). Thus, a man who prepared a poison,
and placed it wthin reach of his wife, ~"to put an end to her
suffering'' froma termnal illness was convicted of nurder, Peo-

ple v. Roberts, 211 Mch. 187, 198 N. W 690, 693 (1920); the
““incurable suffering of the suicide, as a | egal question, could
hardly affect the degree of crimnality . . . .'"" Note, 30 Yale
L. J. 408, 412 (1921) (discussing Roberts). Nor would the im
m nence of the patient's death have affected liability. "~ The
lives of all are equally under the protection of the law, and
under that protection to their last monent. . . . [Assisted sui-
cide] is declared by the law to be nurder, irrespective of the
Wi shes or the condition of the party to whomthe poison is adm n-
istered . . . .'' Blackburn, supra, at 163; see al so Conmpnweal th

v. Bowen, 13 Mass. 356, 360 (1816).

The second asserted distinction--suggested by the recent cases
canvassed by the Court concerning the right to refuse treatnent,
ante, at 5-12--relies on the dichotony between action and inac-

tion. Suicide, it is said, consists of an affirmative act to end

one's life; refusing treatnment is not an affirmative act ~ caus-
ing'' death, but nerely a passive acceptance of the natural pro-
cess of dying. | readily acknowl edge that the distinction

bet ween action and inaction has sonme bearing upon the |egislative
j udgnent of what ought to be prevented as suicide--though even
there it would seemto nme unreasonable to draw the |ine precisely
bet ween action and inaction, rather than between various fornms of

| nacti on. It would not make nuch sense to say that one may not
kill oneself by walking into the sea, but may sit on the beach
until submerged by the incomng tide; or that one may not inten-

tionally lock oneself into a cold storage | ocker, but may refrain
from comng indoors when the tenperature drops bel ow freezing.
Even as a legislative matter, in other words, the intelligent
| ine does not fall between action and inaction but between those
forms of inaction that consist of abstaining from "~ “ordinary"’
care and those that consist of abstaining from " excessive' ' or
““heroic'' measures. Unlike action vs. inaction, that is not a
line to be discerned by logic or |egal analysis, and we should
not pretend that it is.

But to return to the principal point for present purposes: the
i rrel evance of the action-inaction distinction. Starving oneself
to death is no different fromputting a gun to one's tenple as
far as the common-law definition of suicide is concerned; the
cause of death in both cases is the suicide' s conscious decision
to " pu[t] an end to his own existence.'' 4 Blackstone, supra, at

*189. See In re Caulk, 125 N. H 226, 232, 480 A 2d 93, 97



(1984); State ex rel. Wite v. Narick, ---- W Va. ----, 292

S. E 2d 54 (1982); Von Holden v. Chapman, 87 App. Div. 2d 66,
450 N. Y. S.  2d 623 (1982). O course the common | aw rejected
the action-inaction distinction in other contexts involving the
taking of human life as well. In the prosecution of a parent for
the starvation death of her infant, it was no defense that the
infant's death was "~ “~caused'' by no action of the parent but by
the natural process of starvation, or by the infant's natural
inability to provide for itself. See Lewis v. State, 72 Ga. 164

(1883); People v. McDonald, 49 Hun 67, 1 N Y. S. 703 (1888)

Commonweal th v. Hall, 322 Mass. 523, 528, 78 N. E. 2d 644, 647
(1948) (collecting cases); F. Warton, Law of Homi cide 134-

135,

304 (2d ed. 1875); 2 J. Bishop, Conmentaries on the Crimnal Law
686 (5th ed. 1872); J. Hawey & M MG egor, Crimnal Law 152
(3d ed. 1899). A physician, noreover, could be crimnally |iable

for failure to provide care that could have extended the
patient's |ife, even if death was imediately caused by the
underlying di sease that the physician failed to treat. Barrow v.

State, 17 kla. Cr. 340, 188 P. 351 (1920); People v. Philli ps,

64 Cal. 2d 574, 414 P. 2d 353 (1966).

It is not surprising, therefore, that the early cases consider-
ing the claimed right to refuse nedical treatnent dism ssed as
speci ous the nice distinction between "~ "passively submtting to
death and actively seeking it. The distinction may be nerely
verbal, as it would be if an adult sought death by starvation in-
stead of a drug. |If the State may interrupt one node of self-
destruction, it may with equal authority interfere with the oth-

er.'"" John F. Kennedy Menorial Hosp. v. Heston, 58 N. J. 576,

President & Directors of CGeorgetown College, Inc., 118 U S. App.
D. C. 80, 88-89, 331 F. 2d 1000, 1008-1009 (Wight, J., in
chanbers), cert. denied, 377 U S. 978 (1964).

The third asserted basis of distinction--that frustrating Nancy
Cruzan's wish to die in the present case requires interference
Wi th her bodily integrity--is |Iikew se inadequate, because such
interference is inpermssible only if one begs the question
whet her her refusal to undergo the treatnent on her own is sui-
cide. It has always been awful not only for the State, but even
for private citizens, to interfere wth bodily integrity to
prevent a felony. See Phillips v. Trull, 11 Johns. 486 (N. Y.

1814); Gty Council v. Payne, 2 Nott & McCord 475 (S. C. 1821)

Vandeveer v. Mattocks, 3 Ind. 479 (1852); T. Cool ey, Law of Torts

174-175 (1879); WIlgus, Arrest Wthout a Warrant, 22 Mch. L
Rev. 673 (1924); Restatenment of Torts 119 (1934). That general



rul e has of course been applied to suicide. At common |aw, even
a private person's use of force to prevent suicide was
privileged. Colby v. Jackson, 12 N. H 526, 530-531 (1842); Look

v. Choate, 108 Mass. 116, 120 (1871); Commonwealth v. M nk, 123

Mass. 422, 429 (1877); In re Doyle, 16 R 1. 537, 539, 18 A 159,

159-160 (1889); Porter v. Ritch, 70 Conn. 235, 255, 39 A 169,

State v. Henmbd, 305 Mnn. 120, 130, 232 N. W 2d 872, 878 (1975)

2 C. Addison, Law of Torts 819 (1876); Cooley, supra, at
179- 180. It is not even reasonable, nmuch | ess required by the
Constitution, to maintain that although the State has the right
to prevent a person fromslashing his wists it does not have the
power to apply physical force to prevent himfromdoing so, nor
the power, should he succeed, to apply, coercively if necessary,
medi cal measures to stop the flow of blood. The state-run hospi -
tal, | amcertain, is not |iable under 42 U S. C. 1983 for vio-
| ation of constitutional rights, nor the private hospital |iable
under general tort law, if, in a State where suicide is unlawful,
it punps out the stomach of a person who has intentionally taken
an overdose of barbiturates, despite that person's w shes to the
contrary.

The di ssents of JUSTI CES BRENNAN and STEVENS nmake a plausible
case for our intervention here only by enbracing--the latter ex-
plicitly and the former by inplication--a political principle
that the States are free to adopt, but that is denonstrably not

i nposed by the Constitution. "~ The State,'' says JUSTICE BREN
NAN, "~ "has no legitinmate general interest in soneone's |ife, com
pletely abstracted fromthe interest of the person |living that

life, that could outweigh the person's choice to avoid nedi cal

treatnment.’'' Post, at 14 (enphasis added). The italicized phrase
sounds noderate enough, and is all that is needed to cover the
present case--but the proposition cannot logically be so |imted.

One who accepts it nust also accept, | think, that the State has
no such legitimate interest that could outweigh ~"the person's
choice to put an end to her life.'" Simlarly, if one agrees with
JUSTI CE BRENNAN that "~ "the State's general interest in life nmnust
accede to Nancy Cruzan's particularized and intense interest in
sel f-determ nation in her choice of nedical treatnent,'' ibid.

to her "~ “particularized and i nt ense i nt erest in sel f -
determnation in her <choice whether to continue living or to

die.'' For insofar as balancing the relative interests of the
State and the individual is concerned, there is nothing distinc-
tive about accepting death through the refusal of ~ nedical
treatnment,'' as opposed to accepting it through the refusal of



f ood, or through the failure to shut off the engine and get out
of the <car after parking in one's garage after work. Suppose
t hat Nancy Cruzan were in precisely the condition she is in to-
day, except that she could be fed and digest food and water
wi thout artificial assistance. Howis the State's ~“interest’

i n keeping her alive thereby increased, or her interest in decid-
i ng whet her she wants to continue living reduced? It seenms to
me, in other words, that JUSTICE BRENNAN s position ultimtely
rests upon the proposition that it is none of the State's busi-
ness if a person wants to commt suicide. JUSTICE STEVENS is ex-
plicit on the point: " Choices about death touch the core of |i-
berty. . . . [Not nuch nmay be said with confidence about death
unless it is said fromfaith, and that alone is reason enough to
protect the freedomto conform choices about death to individual
conscience.'' Post, at 13-14. This is a view that sone societies
have held, and that our States are free to adopt if they w sh.
But it is not a view inposed by our constitutional traditions, in
which the power of the State to prohibit suicide is unquestion-
abl e.

What | have said above is not meant to suggest that | would
think it desirable, if we were sure that Nancy Cruzan wanted to
die, to keep her alive by the nmeans at issue here. | assert only

that the Constitution has nothing to say about the subject. To
raise up a constitutional right here we would have to create out
of nothing (for it exists neither in text nor tradition) sone
constitutional principle whereby, although the State rmay i nsist
that an individual conme in out of the cold and eat food, it may
not insist that he take nedicine; and although it wmy punp his
stomach enpty of poison he has ingested, it may not fill his
stomach with food he has failed to ingest. Are there, then, no
reasonabl e and humane |imts that ought not to be exceeded in re-
quiring an individual to preserve his owmn |ife? There obviously
are, but they are not set forth in the Due Process O ause. Wat
assures us that those limts will not be exceeded is the sane
constitutional guarantee that is the source of nost of our
protection--what protects us, for exanple, from being assessed a
tax of 100% of our inconme above the subsistence |evel, from being
f or bi dden to drive cars, or frombeing required to send our chil-
dren to school for 10 hours a day, none of which horribles is
categorically prohibited by the Constitution. Qur salvation is
t he Equal Protection O ause, which requires the denocratic major-
ity to accept for thenselves and their | oved ones what they im
pose on you and me. This Court need not, and has no authority
to, inject itself into every field of human activity where irra-

tionality and oppression may theoretically occur, and if it tries
to do so it will destroy itself.

JUSTI CE BRENNAN, with whom JUSTI CE MARSHALL and JUSTI CE BLACKMUN
j oi n, dissenting.

Medi cal technol ogy has effectively created a twilight zone of
suspended animation where death comences while life, in sone
form continues. Sone patients, however, want no part of a
life sustained only by nedical technol ogy. | nst ead, they
prefer a plan of nmedical treatnment that allows nature to take
Its course and permts themto die with dignity.'

for Cert. A94. Ms. Coner described a conversation she and Nancy



had while |iving together, concerning Ms. Coner's sister who had
becone ill suddenly and died during the night. The Conmer famly
had been told that if she had |ived through the night, she would
have been in a vegetative state. Nancy had |ost a grandnother a

few nonths before. Ms. Comer testified that: ~ " Nancy said she
woul d never want to live [as a vegetative state] because if she
couldn't be normal or even, you know, |ike half way, and do
t hi ngs for yourself, because Nancy always did, that she didn't
want to Ilive . . . and we talked about it alot.'' Tr. 388-

389.

She said " “several tines'' that "~ “~she wouldn't want to live that
way because if she was going to |live, she wanted to be able to
live, not to just lay in a bed and not be able to nobve because
you can't do anything for yourself.'" Id., at 390, 396. ~[S]
he

said that she hoped that [all the] people in her famly knew t hat
she wouldn't want to live [as a vegetable] because she knew it
was usually up to the fam |y whether you lived that way or not.

Id., at 399.

The conversation took place approxinmately a year before Nancy's
accident and was described by Ms. Conmer as a ~ very serious'

conversation that continued for approximately half an hour
Wi t hout interruption. Id., at 390. The M ssouri Suprenme Court
di sm ssed Nancy's statenment as " “unreliable'' on the ground that
it was an informally expressed reaction to other people's nedical
conditions. 760 S. W 2d, at 424.

The M ssouri Suprene Court did not refer to other evidence of
Nancy's w shes or explain why it was rejected. Nancy's sister
Christy, to whom she was very close, testified that she and Nancy
had had two very serious conversations about a year and a half
bef ore the accident. A day or tw after their niece was
stillborn (but would have been badly damaged if she had |ived)

Nancy had said that maybe it was part of a " "greater plan'' that
t he baby had been stillborn and did not have to face " "the possi-
ble life of nere existence.'' Tr. 537. A nonth later, after
their grandnother had died after a long battle with heart prob-
| ens, Nancy said that "~ "it was better for ny grandnother not to
be kind of brought back and forth [by] medical [treatnent]
brought back froma critical near point of death . . . . 1d., at
541.

Nancy Cruzan has dwelt in that twilight zone for six years.
She is oblivious to her surroundings and will remain so. Cru-

zan v. Harnmon, 760 S. W 2d 408, 411 (M. 1988). Her body

twitches only reflexively, w thout consciousness. |Ibid. The

areas of her brain that once thought, felt, and experienced
sensati ons have degenerated badly and are continuing to do so.
The cavities renmaining are filling with cerebro-spinal fluid.
The ~° “cerebral cortical atrophy is irreversible, permanent,



progressive and ongoing.' '' Ibid. "~ “Nancy will never interact
meani ngfully w th her environment again. She will remain in a
persistent vegetative state until her death.'' 1d., at 422.
Because she cannot swallow, her nutrition and hydration are
del i vered through a tube surgically inplanted in her stomach

A grown woman at the tinme of the accident, Nancy had previously

expressed her w sh to forgo continuing nedical care under cir-
cunst ances such as these. Her famly and her friends are con-
vinced that this is what she would want. See n. 20, infra. A
guardian ad litem appointed by the trial court is also convinced
that this is what Nancy would want. See 760 S. W 2d, at 444
(Higgins, J., dissenting fromdenial of rehearing). Yet the Ms-
souri  Suprenme Court, alone anong state courts deciding such a
question, has determ ned that an irreversibly vegetative patient
Wi Il remain a passive prisoner of nedical technol ogy--for Nancy,
perhaps for the next 30 years. See id., at 424, 427.

Today the Court, while tentatively accepting that there is sone

degree of constitutionally protected liberty interest in avoiding
unwanted nedical treatnment, including |Ilife-sustaining nedical
treatment such as artificial nutrition and hydration, affirns the
deci sion of the Mssouri Supreme Court. The majority opinion, as
| read it, would affirmthat decision on the ground that a State
may require " clear and convincing' ' evidence of Nancy Cruzan's

prior decision to forgo |Ilife-sustaining treatnment under cir-
cunst ances such as hers in order to ensure that her actual w shes
are honor ed. See ante, at 17-19, 22. Because | believe that

Nancy Cruzan has a fundanental right to be free of unwanted ar-
tificial nutrition and hydration, which right is not outwei ghed
by any interests of the State, and because | find that the im
properly biased procedural obstacles inposed by the M ssour

Supreme Court inperm ssibly burden that right, | respectfully
di ssent. Nancy Cruzan is entitled to choose to die with dignity.

The question before this Court is a relatively narrow one:
whet her the Due Process C ause allows M ssouri to require a now
i nconpetent patient in an irreversible persistent vegetative
state to remain on |ife-support absent rigorously clear and con-
vincing evidence that avoiding the treatnent represents the
patient's prior, express choice. See ante, at 13. |If a funda-
mental right is at issue, Mssouri's rule of decision nust be
scrutinized under the standards this Court has always applied in
such circunstances. As we said in Zabl ocki v. Redhail, 434 U S
374, 388 (1978), if a requirenent inposed by a State " “signifi-
cantly interferes with the exercise of a fundanmental right, it
cannot be upheld unless it is supported by sufficiently inportant
state interests and is closely tailored to effectuate only those
interests.'' The Constitution inposes on this Court the obliga-
tion to " “examine carefully . . . the extent to which [the |egi-
timate government interests advanced] are served by the chal -
| enged regulation.'' Moore v. East Ceveland, 431 U S. 494, 499



(1977). See also Carey v. Popul ation Services International, 431
U S 678, 690 (1977) (invalidating a requirenent that bore " "no
relation to the State's interest''). An evidentiary rule, just
as a substantive prohibition, nmust neet these standards iif it
significantly burdens a fundanental |iberty interest. Fundanen-
tal rights "~ "are protected not only agai nst heavy-handed frontal
attack, but also frombeing stifled by nore subtle governnenta
interference.'' Bates v. Little Rock, 361 U S. 516, 523 (1960)

The starting point for our |egal analysis nust be whether a com
petent person has a constitutional right to avoid unwanted nedi -
cal care. Earlier this Term this Court held that the Due Pro-
cess O ause of the Fourteenth Anendnent confers a significant |i-
berty interest in avoiding unwanted nedi cal treatnent. Washi ng-

ton v. Harper, 494 U S ----, ---- (1990). Today, the Court
concedes that our prior decisions " support the recognition of a
general liberty interest in refusing nmedical treatnment.'' See
ante, at 14. The Court, however, avoids discussing either the
nmeasure of that liberty interest or its application by assum ng,
for purposes of this case only, that a conpetent person has a
constitutionally protected Iliberty interest in being free of
unwanted artificial nutrition and hydration. See ante, at 15.
JUSTICE O CONNOR' s opinion is | ess parsinonious. She openly af-
firms that ~"the Court has often deenmed state incursions into the
body repugnant to the interests protected by the Due Process
Clause,'' that there is a liberty interest in avoiding unwanted
medi cal treatnent and that it enconpasses the right to be free of
“Cartificially delivered food and water.'' See ante, at 1.

But if a conpetent person has a liberty interest to be free of
unwanted nmedical treatnent, as both the majority and JUSTI CE
O CONNOR concede, it must be fundanental. ~ W are dealing here
Wi th [a decision] which involves one of the basic civil rights of
man.'' Skinner v. Oklahoma ex rel. WIllianmson, 316 U S. 535, 541
(1942) (invalidating a statute authorizing sterilization of cer-
tain felons). Watever other liberties protected by the Due Pro-
cess Clause are fundanental, "~ "those liberties that are "deeply
rooted in this Nation's history and tradition' '' are anong them
Bowers v. Hardwi ck, 478 U. S. 186, 192 (1986) (quoting More v.

East O evel and, supra, at 503 (plurality opinion). ""Such a

tradition conmands respect in part because the Constitution car-
ries the gloss of history.'' Richnond Newspapers, Inc. v. Vir-

ginia, 448 U. S. 555, 589 (1980) (BRENNAN, J., concurring in

j udgnent) .

The right to be free fromnedical attention w thout consent, to
det erm ne what shall be done with one's own body, is deeply root-



ed inthis Nation's traditions, as the majority acknow edges.
See ante, at 5. This right has long been " "firmy entrenched in

Anmerican tort law ' and is securely grounded in the earliest com
non | aw. | bi d. See also MIls v. Rogers, 457 U S. 291, 294,
n. 4 (1982) (" "the right to refuse any nedi cal treatnment energed
fromthe doctrines of trespass and battery, which were applied to
unaut hori zed touchings by a physician''). ~° ~Anglo-Anerican | aw
starts with the prem se of thorough-going self determ nation. It
follows that each man is considered to be master of his own body,
and he my, if he be of sound m nd, expressly prohibit the per-
formance of |ifesaving surgery, or other nedical treatnent.' '

Nat anson v. Kline, 186 Kan. 393, 406-407, 350 P. 2d 1093, 1104
(1960). "~ "The inviolability of the person'' has been held as
““sacred'' and "~ carefully guarded'' as any conmon |aw right.
Union Pacific R Co. v. Botsford, 141 U S. 250, 251-252 (1891)

Thus, freedom from unwanted nedi cal attention is unquestionably
anmong those principles " "so rooted in the traditions and consci-
ence of our people as to be ranked as fundanental .'' Snyder v.

Massachusetts, 291 U. S. 97, 105 (1934).

That there may be serious consequences involved in refusal of
the nmedical treatnment at issue here does not vitiate the right

under our conmon |aw tradition of nedical self-determnation. It
I's “"a well-established rule of general law decides if
treatnment--any treatnent--is to be given at all. . . . The rule

has never been qualified in its application by either the nature
or purpose of the treatnment, or the gravity of the consequences
of acceding to or foregoing it.''" Tune v. Wilter Reed Arny Medi -

cal Hospital, 602 F. Supp. 1452, 1455 (DC 1985). See al so Downer
v. Veilleux, 322 A 2d 82, 91 (Me. 1974) (" "The rationale of this

rule lies in the fact that every conpetent adult has the right to
forego treatnent, or even cure, if it entails what for himare
i nt ol erabl e consequences or risks, however unwise his sense of
val ues may be to others'').

No material distinction can be drawmn between the treatnent to
whi ch  Nancy Cruzan continues to be subject--artificial nutrition
and hydration--and any other nedical treatnent. See ante, at 2
(O CONNOR, J., concurring). The artificial delivery of nutrition
and hydration is undoubtedly nmedical treatnent. The technique to
whi ch  Nancy Cruzan is subject--artificial feeding through a gas-
trostonmy tube--involves a tube inplanted surgically into her
stomach through incisions in her abdomnal wall. It nay obstruct
the intestinal tract, erode and pierce the stonmach wall or cause
| eakage of the stomach's contents into the abdom nal cavity. See
Page, Andrassy, & Sandler, Techniques in Delivery of Liquid
Diets, in Nutritionin Cinical Surgery 66-67 (M Deitel 2d ed.
1985). The tube can cause pneunonia fromreflux of the stonmach's
contents into the lung. See Bernard & Forlaw, Conplications and
Their Prevention, in Enteral and Tube Feeding 553 (J. Ronbeau &
M Caldwell eds. 1984). Typically, and in this case (see Tr.



377), commercially prepared fornulas are used, rather than fresh
f ood. See Matarese, Enteral Alinentation, in Surgical Nutrition
726 (J. Fischer ed. 1983). The type of fornmula and nmethod of ad-
mnistration nust be experinmented with to avoid gastrointestinal
problenms. I1d., at 748. The patient nust be nonitored daily by
medi cal personnel as to weight, fluid intake and fluid output;
bl ood tests nust be done weekly. 1d., at 749, 751.

Artificial delivery of food and water is regarded as nedical
treatment by the medical profession and the Federal Governnent.

According to the Anerican Acadeny of Neurology, ~[t]lhe artifi-
cial provision of nutrition and hydration is a form of nedi cal
treatment . . . analogous to other forns of Ilife-

sust ai ni ng

treatment, such as the use of the respirator. Wen a patient is
unconsci ous, both a respirator and an artificial feeding device
serve to support or replace normal bodily functions that are
conprom sed as a result of the patient's illness.'' Position of
the American Acadeny of Neurology on Certain Aspects of the Care
and Managenent of the Persistent Vegetative State Patient, 39
Neur ol ogy 125 (Jan. 1989). See al so Council on Ethical and Judi -
cial Affairs of the American Medical Association, Current Opin-
ions, Opinion 2.20 (1989) ( "Life-prolonging nmedical treatnent
i ncludes nedication and artifically or technologically supplied
respiration, nutrition or hydration''); President's Conmm ssion 88
(life-sustaining treatnent includes respirators, kidney dialysis
machi nes, special feeding procedures). The Federal Governnent
permts the cost of the nedical devices and formulas used in en-
teral feeding to be reinbursed under Medicare. See Pub. L

99-509, 9340, note following 42 U S. C 1395u, p. 592 (1982
ed., Supp. V). The formulas are regul ated by the Federal Drug
Adm nistration as " nedical foods,'' see 21 U S C.  360ee, and
the feeding tubes are regulated as nedical devices, 21 CFR
876.5980 (1989).

Nor does the fact that Nancy Cruzan is now inconpetent deprive
her of her fundanental rights. See Youngberg v. Roneo, 457
U S 307, 315-316, 319 (1982) (holding that severely retarded
man's liberty interests in safety, freedomfrombodily restraint
and reasonabl e training survive involuntary commitnent); Parham

v. J. R, 442 U S. 584, 600 (1979) (recognizing a child s sub-

stantial liberty interest in not being confined unnecessarily for
medical treatnent); Jackson v. Indiana, 406 U S. 715, 730, 738
(1972) (holding that Indiana could not violate the due process
and equal protection rights of a nentally retarded deaf nmute by
conmitting himfor an indefinite amount of time sinply because he
was inconpetent to stand trial on the crimnal charges filed
against him. As the ngjority recognizes, ante, at 16, the ques-
tion is not whether an inconpetent has constitutional rights, but
how such rights may be exercised. As we explained in Thonpson v.

Ckl ahoma, 487 U. S. 815 (1988), " [t]he law nust often adjust the

manner in which it affords rights to those whose status renders



them unable to exercise choice freely and rationally. Children
the insane, and those who are irreversibly ill with |loss of brain

function, for instance, all retain "rights,' to be sure, but
often such rights are only neaningful as they are exercised by
agents acting wth the best interests of their principals in
mnd.'" 1d., at 825, n. 23 (enphasis added). "~ "To deny [its] ex-
erci se because the patient is unconscious or inconpetent would be
to deny the right.'" Foody v. Manchester Menorial Hospital, 40

Conn. Super. 127, 133, 482 A 2d 713, 718 (1984).

The right to be free fromunwanted nedical attention is a right
to evaluate the potential benefit of treatnent and its possible
consequences according to one's own values and to nmake a personal
deci sion whether to subject oneself to the intrusion. For a pa-
tient Iike Nancy Cruzan, the sole benefit of nedical treatnment is
bei ng kept netabolically alive. Neither artificial nutrition nor
any other formof nedical treatnent avail able today can cure or
in any way aneliorate her condition.

Irreversibly vegetative patients are devoid of thought, enotion
and sensation; they are permanently and conpl etely unconsci ous.
See n. 2, supra.

As the President's Conmm ssion concluded in approving the wth-
drawal of life support equipnment fromirreversibly vegetative pa-
tients:

[T]reatnent ordinarily ains to benefit a patient through

preserving life, relieving pain and suffering, protecting
agai nst disability, and returning maximally effective function-
i ng. | f a prognosis of permanent unconsci ousness i s correct,

however, continued treatnent cannot confer such benefits. Pain
and suffering are absent, as are joy, satisfaction, and pl eas-
ure. Disability is total and no return to an even mninmal |ev-
el of social or human functioning is possible."" President's
Commi ssion 181- 182.

There are also affirmative reasons why sonmeone |ike Nancy m ght
choose to forgo artificial nutrition and hydration under these

ci rcunmstances. Dying is personal. And it is profound. For
many, the thought of an ignoble end, steeped in decay, is
abhorrent. A quiet, proud death, bodily integrity intact, 1is a
matter of extreme consequence. ~In certain, thankfully rare,
ci rcunmst ances the burden of maintaining the corporeal existence
degrades the very humanity it was neant to serve.'' Brophy v. New

Engl and Sinai Hospital, Inc., 398 Mass. 417, 434, 497 N E 2d
626, 635-636 (1986) (finding the subject of the proceeding "in a
condi tion which [he] has indicated he would consider to be de-
gradi ng and wi thout human dignity'' and holding that "~ "[t]he duty
of the State to preserve life nmust enconpass a recognition of an
individual's right to avoid circunstances in which the individual
hi nsel f would feel that efforts to sustain |ife denean or degrade
his humanity''). Another court, hearing a simlar case, noted:



It is apparent from the testinmony that what was on [the

patient’ s] mnd was not only the invasiveness of [life-
sustai ning systenms, such as the [nasogastric] tube, wupon the
integrity of his body. It was also the utter hel pl essness of

t he permanently comatose person, the wasting of a once strong
body, and the subm ssion of the nost private bodily functions
to the attention of others.'' In re Gardner, 534 A 2d 947, 953

(Me. 1987).

Such conditions are, for many, humliating to contenpl ate,

as is visiting a prolonged and angui shed vigil on one's parents,
spouse, and children. A long, drawn-out death can have a debili -
tating effect on famly nenbers. See Carnwath & Johnson, Psychi -
atric Mrbidity Anong Spouses of Patients Wth Stroke, 294 Brit.
Med. J. 409 (1987); Livingston, Famlies Wi Care, 291 Brit. Med.

J. 919 (1985). For sone, the idea of being renmenbered in their
persistent vegetative states rather than as they were before
their illness or accident nay be very disturbing.

Al t hough the right to be free of unwanted nedical intervention,

| i ke other constitutionally protected interests, may not be abso-
lute, no State interest could outweigh the rights of an

i ndi vi dual

in Nancy Cruzan's position. Whatever a State's possible

i nterests

in mandating |ife-support treatnent wunder other circunstances,
there is no good to be obtained here by Mssouri's insistence
t hat Nancy Cruzan remain on |life-support systens if it is indeed
her wish not to do so. Mssouri does not claim nor could it,
that society as a whole will be benefited by Nancy's receiving
medi cal treatnent. No third party's situation will be inproved
and no harmto others will be averted. Cf. nn. 6 and 8, supra.
The only state interest asserted here is a general interest in
preserving life. But the State has no legitimte general

I nt er est

in someone's |ife, conpletely abstracted fromthe interest of the
person living that life, that could outwei gh the person's choice

to avoid nedical treatnment. "~ [T]he regul ation of
constitutionally
protected decisions . . . nust be predicated on legitimate state

concerns other than disagreenment with the choice the individual
has nmade. . . . Oherwise, the interest in |iberty protected by
the Due Process Clause would be a nullity.'' Hodgson v. M nneso-

ta, ---- U S ----, ---- (1990) (Opinion of STEVENS, J.) (slip

op., at 14) (enphasis added). Thus, the State's general interest
in life must accede to Nancy Cruzan's particul arized and intense
interest in self-determnation in her choice of nedical treat-
ment. There is sinply nothing legitinmately wthin the State's
purview to be gained by supersedi ng her deci sion.

Mor eover, there may be considerabl e danger that Mssouri's rule
of decision would inpair rather than serve any interest the State
does have in sustaining life. Current nedical practice recom
mends use of heroic neasures if there is a scintilla of a chance
that the patient will recover, on the assunption that the neas-



ures wll be discontinued should the patient inprove. Wen the
President's Commi ssion in 1982 approved the wthdrawal of Ilife
support equiprment fromirreversibly vegetative patients, it ex-
plained that "~ "[a]n even nore troubling wong occurs when a
treatment that mght save Iife or inprove health is not started
because the health care personnel are afraid that they will find
it very difficult to stop the treatnent if, as is fairly likely,
it proves to be of little benefit and greatly burdens the pa-

tient."" President's Commssion 75. A New Jersey court recog-
nized that famlies as well as doctors m ght be di scouraged by an
inability to stop life-support nmeasures from "“even attenpting

certain types of care [which] could thereby force theminto hasty
and premature decisions to allow a patient to die."' In re Con-

roy, 98 N. J. 321, 370, 486 A 2d 1209, 1234, (1985). See also

Brief for Anerican Acadeny of Neurology as Am cus Cruae 9 (ex-

pressi ng sane concern).

This is not to say that the State has no legitimte interests
to assert here. As the majority recogni zes, ante, at 17, M s-

souri has a parens patriae interest in providing Nancy Cruzan,

now inconpetent, with as accurate as possible a determ nation of
how she woul d exercise her rights wunder these circunstances.
Second, if and when it is determ ned that Nancy Cruzan woul d want
to continue treatnment, the State nay legitimtely assert an in-
terest in providing that treatnment. But until Nancy's w shes
have been determ ned, the only state interest that nay be assert-
ed is an interest in safeguarding the accuracy of that determ na-
tion.

Accuracy, therefore, nmust be our touchstone. M ssouri may con-
stitutionally inpose only those procedural requirenents that
serve to enhance the accuracy of a determnation of Nancy
Cruzan's wshes or are at least consistent with an accurate
determ nation. The Mssouri "~ “safeguard' ' that the Court upholds
today does not nmeet that standard. The determ nation needed in
this context is whether the inconpetent person would choose to
live in a persistent vegetative state on |life-support or to avoid
this medical treatnent. Mssouri's rule of decision inposes a
mar kedly asynmmetrical evidentiary burden. Only evidence of
specific statenments of treatment choice nade by the patient when
conpetent is admssible to support a finding that the patient,
now in a persistent vegetative state, would wish to avoid further
medi cal treatnent. Moreover, this evidence nust be clear and
convincing. No proof is required to support a finding that the
i nconpet ent person would wi sh to continue treatnent.

A
The majority offers several justifications for M ssouri's
hei ghtened evidentiary standard. First, the majority explains

that the State nmay constitutionally adopt this rule to govern
determ nati ons of an inconpetent's wi shes in order to advance the
State's substantive interests, including its unqualified interest
in the preservation of human life. See ante, at 17-18, and
n. 10. Mssouri's evidentiary standard, however, cannot rest on
the State's own interest in a particular substantive result. To



be sure, courts have long erected clear and convincing evidence
standards to place the greater risk of erroneous decisions on
t hose bringing disfavored cl ai ns.

In such cases, however, the choice to discourage certain clains
was a legitimate, constitutional policy choice. |In contrast,
M ssouri has no such power to disfavor a choice by Nancy Cruzan
to avoid nedical treatnent, because M ssouri has no legitinate
interest in providing Nancy with treatnment wuntil it 1is esta-
blished that this represents her choice. See supra, at 13-

14.

Just as a State may not override Nancy's choice directly, it my
not do so indirectly through the inposition of a procedural rule.

Second, the majority offers two explanations for why M ssouri's
clear and convincing evidence standard is a nmeans of enhancing
accuracy, but neither is persuasive. The nmgjority initially ar-
gues that a clear and convincing evidence standard i s necessary
to conpensate for the possibility that such proceedings will [|ack
the "~ “guarantee of accurate factfinding that the adversary pro-
cess brings with it,'" citing Ghio v. Akron Center for Reproduc-

tive Health, ---- U S ----, ---- (1990) (upholding a clear and

convi nci ng evi dence standard for an ex parte proceeding). Ant e,
at 17. Wt hout supporting the Court's decision in that case,

note that the proceeding to determ ne an inconpetent's wi shes is
quite different from a proceeding to determ ne whether a m nor
may bypass notifying her parents before undergoing an abortion on

the ground that she is mature enough to nake the decision or that
the abortion is in her best interests.

An adversarial proceeding is of particular inportance when one
si de has a strong personal interest which needs to be counterbal -
anced to assure the court that the questions will be fully ex-
pl or ed. A mnor who has a strong interest in obtaining perm s-
sion for an abortion w thout notifying her parents may cone for-
ward whet her or not society would be satisfied that she has nade
the decision with the seasoned judgnent of an adult. The
proceeding here is of a different nature. Barring venal notives,
which a trial court has the nmeans of ferreting out, the decision
to come forward to request a judicial order to stop treatnent
represents a slowy and carefully considered resolution by at
| east one adult and nore frequently several adults that discon-
tinuation of treatnent is the patient's w sh.

In addition, the bypass procedure at issue in Akron, supra, 1is

ex parte and secret. The court may not notify the mnor's
parents, siblings or friends. No one may be present to submt
evi dence wunless brought forward by the mnor herself. In con-
trast, the proceeding to determ ne Nancy Cruzan's w shes was nei -
ther ex parte nor secret. In a hearing to determne the treat-
ment preferences of an inconpetent person, a court is not limted
to adjusting burdens of proof as its only neans of protecting
agai nst a possi bl e inbal ance. Indeed, any concern that those who
cone forward wll present a one-sided view would be better ad-
dressed by appointing a guardian ad |item who could use the



State's powers of discovery to gather and present evidence re-
garding the patient's wishes. A guardian ad litems task is to
uncover any conflicts of interest and ensure that each party
likely to have relevant evidence is consulted and brought
f orward--for exanple, other menbers of the famly, friends, cler-
gy, and doctors. See, e. g., In re Colyer, 99 Wash. 2d 114, 133,
660 P. 2d 738, 748-749 (1983). M ssouri's heightened evidentiary
standard attenpts to achi eve bal ance by di scounting evidence; the
guardian ad litemtechni que achi eves bal ance by probing for addi-
tional evidence. Were, as here, the famly nenbers, friends,
doctors and guardian ad litemagree, it is not because the pro-
cess has failed, as the ngjority suggests. See ante, at 17,
n. 9. It is because there is no genuine dispute as to Nancy's
pr ef erence.



