[* W follow with the Model Business Corporation Act. This is
split into 8 sections. This act represents the best of thinking
of nodern corporations |law. */

REVI SED MODEL BUSI NESS CORPORATI ON ACT 1. 20

Chapter 1

GENERAL PROVI SI ONS
Subchapter A

Short Title and Reservati on of Power
1.01 Short Title

This Act shall be known and may be cited as the "[name of state]
Busi ness Corporation Act."

1. 02 Reservation of Power to Amend or Repea

The [nane of state |egislature] has power to anend or repeal al
or part of this Act at any tine and all donestic and foreign
corporations subject to this Act are governed by the anmendnent or
repeal .

Subchapter B

Filing Docunents

1.20 Filing Requirenents
(a) A document nust satisfy the requirenments of this section, and
of any other section that adds to or varies these requirenents,
to be entitled to filing by the secretary of state.

(b) This Act nust require or permt filing the docunment in the
office of the secretary of state.

(c) The docunent nust contain the information required by this
Act. It may contain other information as well.

(d) The docunent nust be typewitten or printed.

(e) The docunent must be in the English | anguage. A corporate
nane need not be in English if witten in English letters or
Arabi c or Roman nunerals, and the certificate of existence
required of foreign corporations need not be in English if
acconpani ed by a reasonably authenticated English translation.

(f) The docunent must be executed:
(1) by the chairman of the board of directors of a donestic or

foreign corporation, by its president, or by another of its
of ficers;



(2) if directors have not been selected or the corporation has
not been formed, by an incorporator; or

(3) if the corporation is in the hands of a receiver, trustee, or
ot her court-appointed fiduciary, by that fiduciary.

(g) The person executing the docunent shall sign it and state
beneath or opposite his signature his nane and the capacity in
whi ch he signs. The docunent may but need not contain: (1) the
corporate seal, (2) an attestation by the secretary or an

assi stant secretary, (3) an acknow edgenment verification, or

pr oof .

(h) If the secretary of state has prescribed a mandatory formfor
t he docunment under section 1.21, the document nust be in or on
t he prescribed form

(i) The docunent mnust be delivered to the office of the secretary
of state for filing and nust be acconpani ed by one exact or
conformed copy (except as provided in sections 5.03 and 15.09),
the correct filing fee, and any franchise tax, license fee, or
penalty required by this Act or other |aw

1.21 Forns

(a) The secretary of state may prescribe and furnish on request
forms for: (1) an application for a certificate of existence, (2)
a foreign corporation's application for a certificate of
authority to transact business in this state, (3) a foreign
corporation's application for a certificate of wthdrawal, and
(4) the annual report. |If the secretary of state so requires,
use of these fornms is nandatory.

(b) The secretary of state may prescribe and furnish on request
forms for other docunents required or permtted to be filed by
this Act but their use is not mandatory.

1.23 Effective Tine and Date of Document

(a) Except as provided in subsection (b) and section 1.24(c), a
docunent accepted for filing is effective:

(1) at the tinme of filing on the date it is filed, as evidenced
by the secretary of state's date and tinme endorsenent on the
ori gi nal docunent; or

(2) at the tine specified in the docunent as its effective tine
on the date it is filed.

(b) A docunment nmay specify a del ayed effective tinme and date, and
if it does so the docunment beconmes effective at the tinme and date
specified. |If a delayed effective date but no tinme is specified,
the document is effective at the close of business on that date.
A del ayed effective date for a docunent may not be later than the
90th day after the date it is filed.



/[* Fromtime to tinme tax considerations may result in persons
wanti ng a del ayed date. */

1.24 Correcting Filed Docunent

(a) A domestic or foreign corporation may correct a docunent
filed by the secretary of state if the docunment (1) contains an
i ncorrect statenent or (2) was defectively executed, attested,
seal ed, verified, or acknow edged.

(b) A docunent is corrected:

(1) by preparing articles of correction that (i) describe the
docunent (including its filing date) or attach a copy of it to
the articles, (ii) specify the incorrect statenent and the reason
it is incorrect or the manner in which the execution was
defective, and (iii) correct the incorrect statenent or defective
execution and

(2) by delivering the articles to the secretary of state for
filing.

(c) Articles of correction are effective on the effective date of
t he docunment they correct except as to persons relying on the
uncorrected docunent and adversely affected by the correction. As
to those persons, articles of correction are effective when

filed.

1.25 Filing Duty of Secretary of State

(a) If a docunent delivered to the office of the secretary of
state for filing satisfies the requirenents of section 1.20, the
secretary of state shall file it.

(b) The secretary of state files a docunent by stanping or

ot herwi se endorsing "Filed," together with his nanme and offici al
title and the date and tinme of receipt, on both the original and
t he docunment copy and on the receipt for the filing fee. After
filing a docunent, except as provided in sections 5.03 and 15.
10, the secretary of state shall deliver the docunent copy, wth
the filing fee receipt (or acknow edgenment of receipt if no fee
is required) attached, to the donmestic or foreign corporation or
its representative.

(c) If the secretary of state refuses to file a docunment, he
shall return it to the domestic or foreign corporation or its
representative within five days after the docunent was delivered,
together with a brief, witten explanation of the reason for his
refusal .

(d) The secretary of state's duty to file docunents under this
section is mnisterial. Hs filing or refusing to file a
docunent does not:



(1) affect the validity or invalidity of the docunent in whole or
part;

(2) relate to the correctness or incorrectness of information
contai ned in the docunent;

(3) create a presunption that the docunent is valid or invalid or
that infornmati on contained in the document is correct or
i ncorrect.

1.27 Evidentiary Effect of Copy of Filed Docunent

A certificate attached to a copy of a docunent filed by the
secretary of state, bearing his signature (which may be in
facsimle) and the seal of this state, is conclusive evidence
that the original docunent is on file with the secretary of
st at e.

Subchapter D
Definitions
1.40 Act Definitions

/* As "nodern" |aw are prone to do, this act contains a | ot of
definitions. Therefore the dictionary definition of words does
not control in the rest of the code. This can result in ms-
interpreting the law if the definitions are not considered when
the statute is read. */

In this Act:

(1) "Articles of incorporation” include anended and restated
articles of incorporation and articles of nerger.

(2) "Authorized shares"” nmeans the shares of all classes a
donestic or foreign corporation is authorized to issue.

(3) "Conspicuous” neans so witten that a reasonabl e person
agai nst whomthe witing is to operate should have noticed it.
For exanple, printing in italics or boldface or contrasting
color, or typing in capitals or underlined, is conspicuous.

[* The sane definition is in the Uniform Conmerci al Code. */

(4) "Corporation"” or "donmestic corporation” neans a
corporation for profit, which is not a foreign corporation,
i ncor porated under or subject to the provisions of this Act.

(5) "Deliver" includes mail.

(6) "Distribution” nmeans a direct or indirect transfer of
noney or other property (except its own shares) or incurrence of
| ndebt edness by a corporation to or for the benefit of its
sharehol ders in respect of any of its shares. A distribution may



be in the formof a declaration or paynent of a dividend; a
purchase, redenption, or other acquisition of shares; a
di stribution of indebtedness; or otherw se.

/* Note that if a corporation incurs indebtedness for the
"benefit" of shareholders that this is considered a distribution.
x|

(7) "Effective date of notice" is defined in section 1.41.

(8) "Enployee" includes an officer but not a director. A
director may accept duties that make him al so an enpl oyee.

(9) "Entity" includes corporation and foreign corporation;
not-for- profit corporation; profit and not-for-profit
uni ncor por at ed associ ati on; business trust, estate, partnershinp,
trust, and two or nore persons having a joint or common econonic
interest; and state, United States, and foreign governnent.

(10) "Foreign corporation” neans a corporation for profit
i ncorporated under a | aw other than the law of this state.

(11) "CGovernnental subdivision” includes authority, county,
district, and rnunicipality.

(12) "Includes" denotes a partial definition.
[* \Well- definitions within the definitions. */

(13) "Individual" includes the estate of an inconpetent or
deceased i ndi vi dual

(14) "Means" denotes an exhaustive definition.
(15) "Notice" is defined in section 1.41.
(16) "Person" includes individual and entity.

(17) "Principal office" means the office (in or out of this
state) so designated in the annual report where the principal
executive offices of a domestic or foreign corporation are
| ocat ed.

(18) "Proceeding” includes civil suit and crimnal,
adm ni strative, and investigatory action.

(19) "Record date" neans the date established under chapter 6
or 7 on which a corporation determnes the identity of its
sharehol ders and their sharehol dings for purposes of this Act.
The determ nations shall be nmade as of the close of business on
the record date unless another tine for doing so is specified
when the record date is fixed.

(20) "Secretary" means the corporate officer to whomthe board
of directors has del egated responsibility under section 8.40(c)
for custody of the mnutes of the neetings of the board of



directors and of the sharehol ders and for authenticating records
of the corporation.

(21) "Shares" neans the units into which the proprietary
interests in a corporation are divided.

(22) "Sharehol der"” nmeans the person in whose nane shares are
registered in the records of a corporation or the benefici al
owner of shares to the extent of the rights granted by a nom nee
certificate on file with a corporation

(23) "State,"” when referring to a part of the United States,
i ncludes a state and commonweal th, and their agencies and
governnment al subdivisions) and a territory and insular possession
(and their agencies and governnental subdivisions) of the United
St at es.

(24) "Subscriber” neans a person who subscribes for shares in
a corporation, whether before or after incorporation.

(25) "United States" includes district, authority, bureau,
conmi ssi on, departnent, and any ot her agency of the United
St at es.

(26) "Voting group” neans all shares of one or nore classes or
series that under the articles of incorporation or this Act are
entitled to vote and be counted together collectively on a matter
at a neeting of shareholders. Al shares entitled by the articles
of incorporation or this Act to vote generally on the matter are
for that purpose a single voting group.

O ficial Comment- Distribution

The term "distribution” defined in section 1.40(6) is a
f undanment al el enent of the financial provisions of the Mddel Act
as anended in 1980. Section 6.40 sets forth a single, unitary
test for the validity of any "distribution.”™ Section 1.40(6) in
turn defines "distribution”™ to include all transfers of noney or
ot her property nade by a corporation to any shareholder in
respect of the corporation's shares, except nere changes in the
unit of interest such as share dividends and share splits. Thus.
a "distribution"” includes the declaration or paynment of a
di vidend, a purchase by a corporation of its own shares, a
di stribution of evidences of indebtedness or prom ssory notes of
the corporation, and a distribution in voluntary or involuntary
liquidation. |If a corporation incurs indebtedness in connection
With a distribution (as in the case of a distribution of a debt
i nstrument or an installnent purchase of shares), the creation,
i ncurrence, or distribution of the indebtedness is the event
whi ch constitutes the distribution rather than the subsequent
paynment of the debt by the corporation.

The term"indirect” in the definition of "distribution” is
i ntended to include transactions |ike the repurchase of parent
conpany shares by a subsidiary whose actions are controlled by



the parent. It also is intended to include any other transaction
in which the substance is clearly the sane as a typical dividend
or share repurchase, no matter how structured or | abel ed.

9. Voting G oup

Section 1.40(26) defines "voting group” for purposes of the
Act as a matter of convenient reference. A "voting group”
consists of all shares of one or nore classes or series that
under the articles of incorporation or the revised Mddel Act are
entitled to vote and be counted together collectively on a
matter. Shares entitled to vote "generally” on a matter under
the articles of incorporation or this Act are for that purpose a
single voting group. The word "generally" signifies all shares
entitled to vote on the matter by the articles of incorporation
or this Act that do not expressly have the right to be counted or
tabul at ed separately. "Voting groups"” are thus the basic units
of collective voting at a sharehol ders' neeting, and voting by
voting groups may provide essential protection to one or nore
cl asses or series of shares against actions that are detrinental
to the rights or interests of that class or series.

The determ nation of which shares formpart of a single voting
group nmust be made fromthe provisions of the articles of
i ncorporation and of this Act. In a few instances under the Mbdel
Act, the board of directors may establish the right to vote by
voting groups. On nost nmatters com ng before sharehol ders
nmeetings, only a single voting group~ consisting of a class of
voting or common shares, will be involved, and action on such a
matter is effective when approved by that voting group pursuant
to section 7.25. See section 7.26(a). If a second class of shares
is also entitled to vote on the matter, then a further
determ nati on nust be made as to whether that class is to vote as
a separate voting group or whether it is to vote along with the
ot her voting shares as part of a single voting group.

Menbers of the board of directors are usually elected by the
single voting group of shares entitled to vote generally; in sone
ci rcunmst ances, however, sone nenbers of the board may be sel ected
by one voting group and ot her nenbers by one or nore different
voting groups. See section 8.03.

The definition of a voting group permts the establishnent by
statute of quorum and voting requirenents for a variety of
matters consi dered at sharehol ders' neetings in corporations with
mul tiple classes of shares. See sections 7.25 and 7. 26.
Dependi ng on the circunstances, tw classes or series of shares
may vote together collectively on a matter as a single voting
group, they may be entitled to vote on the matter separately as
two voting groups, or one or both of themnmay not be entitled to
vote on the matter at all

1.41 Notice



(a) Notice under this Act nmust be in witing unless oral
notice is reasonabl e under the circunstances.

(b) Notice may be conmuni cated in person; by tel ephone,
tel egraph, teletype, or other formof wire or wirel ess
conmuni cation; or by mail or private carrier. |If these forns of
personal notice are inpracticable, notice may be comruni cated by
a newspaper of general circulation in the area where published;
or by radio, television, or other formof public broadcast
conmmuni cati on

(c) Witten notice by a domestic or foreign corporation to its
sharehol der, if in a conprehensible form is effective when
mai led, if mailed postpaid and correctly addressed to the
shar ehol der' s address shown in the corporation's current record
of sharehol ders.

(d) Witten notice to a donmestic or foreign corporation
(authorized to transact business in this state) nay be addressed
to its registered agent at its registered office or to the
corporation or its secretary at its principal office shown in its
nost recent annual report or, in the case of a foreign
corporation that has not yet delivered an annual report, inits
application for a certificate of authority.

(e) Except as provided in subsection (c), witten notice, if
in a conprehensible form is effective at the earliest of the
f ol | owi ng:

(1) when received:

(2) five days after its deposit in the United States Mail, as
evi denced by the postmark, if mailed postpaid and correctly
addr essed;

/* Interestingly enough, the sane tinme lag allowed for nmailing
under the federal rules of civil procedure. */

(3) On the date shown on the return receipt, if sent by
regi stered or certified nmail, return receipt requested, and the
receipt is signed by or on behalf of the addressee.

(f) Oal notice is effective when comruni cated if comuni cat ed
i n a conprehensi bl e manner .

(g) If this Act prescribes notice requirenents for particul ar
ci rcunmst ances, those requirements govern. If articles of
i ncorporation or bylaws prescribe notice requirenents, not
i nconsistent with this section or other provisions of this Act,
t hose requirenents govern

1.42 Nunber of Sharehol ders

(a) For purposes of this Act, the following identified as a



sharehol der in a corporation's current record of sharehol ders
constitutes one sharehol der:

(1) three or fewer coowners;

(2) a corporation, partnership, trust, estate, or other
entity;

(3) the trustees, guardi ans, custodians, or other
fiduciaries of a single trust, estate, or account.

(b) For purposes of this Act, sharehol dings registered in
substantially simlar nanes constitute one shareholder if it is
reasonabl e to believe that the nanes represent the sane person
Chapter 2
| NCORPORATI ON
2.01 Incorporators

One or nore persons may act as the incorporator or
i ncorporators of a corporation by delivering articles of
i ncorporation to the secretary of state for filing.

2.02 Articles of Incorporation
(a) The articles of incorporation nust set forth:

(1) a corporate nane for the corporation that satisfies the
requi rements of section 4.01;

~ (2) the nunmber of shares the corporation is authorized to
| ssue;

(3) the street address of the corporation's initial registered
office and the name of its initial registered agent at that
office; and

(4) the nanme and address of each incorporator.

(b) The articles of incorporation my set forth:

(1) the nanmes and addresses of the individuals who are to
serve as the initial directors;

(2) provisions not inconsistent with | aw regarding:

(i) the purpose or purposes for which the corporation is
or gani zed;

(1i) managing the business and regulating the affairs of the
cor porati on;



(tii) defining, limting, and regul ating the powers of the
corporation, its board of directors, and sharehol ders;

(iv) a par value for authorized shares or classes of shares;

(v) the inposition of personal liability on sharehol ders for
the debts of the corporation to a specified extent and upon
specified conditions; and

[* A provision that should not be present in many articles of
I ncor poration. */

(3) any provision that under this Act is required or permtted
to be set forth in the byl aws.

(c) The articles of incorporation need not set forth any of
t he corporate powers enunerated in this Act.

O ficial Comrent
1. Introduction

Section 2.02(a) sets forth the m ni num mandatory requirenents

for all articles of incorporation while section 2.02(b) describes
optional provisions that may be included. A corporation that is
formed solely pursuant to the mandatory requirenments wll
general ly have the broadest powers and | east restrictions on
activities permtted by the Model Act. The Model Act thus permts
the creation of a "standard" corporation by a sinple and easily
prepared one-page docunent.

No reference is made in section 2.02(a) either to the period
of duration of the corporation or to its purposes. A corporation
f ormed under these provisions will automatically have perpetual
duration under section 3.02(1) unless a special provision is
i ncl uded providing a shorter period. Simlarly, a corporation
formed without reference to a purpose clause will automatically
have the purpose of engaging in any |awful business under section
3.01(a). The option of providing a narrower purpose clause is
al so preserved in sections 2.02(b)(2) and 3.01, with the effect
described in the Oficial Comrent to section 3.01.

e. Shareholder liability

The basic tenet of nobdern corporation law is that sharehol ders
are not liable for the corporation's debts by reason of their
status as shareholders. Section 2.02(b)(2)( v) neverthel ess
permts a corporation to inpose that liability under specified
circunmstances if that is desirable. If no provision of this type
i s included sharehol ders have no liability for corporate debts
except to the extent they becone |iable by reason of their own
conduct or acts. See section 6.22(b).

/* The last part of the sentence refers to piercing the corporate
veil. */



2.03 I ncorporation

(a) Unless a delayed effective date is specified, the
cor porate exi stence begins when the articles of incorporation are
filed.

(b) The secretary of state's filing of the articles of
i ncorporation is conclusive proof that the incorporators
satisfied all conditions precedent to incorporation except in a
proceeding by the state to cancel or revoke the incorporation or
I nvoluntarily dissolve the corporation.

O ficial Comrent

5. Concl usiveness of Secretary of State's Action on Question
of Individual Liability for Corporate Actions

Under section 2.03(b) the filing of the articles of incorporation
as evidenced by return of the stanped copy of the articles with
the fee receipt is conclusive proof that all conditions precedent
to incorporation have been net, except in proceedi ngs brought by
the state. Thus the filing of the articles of incorporation is
conclusive as to the existence of limted liability for persons

who enter into transactions on behalf of the corporation. |If
articles of incorporation have not been filed, section 2.04
general ly i nposes personal liability on all persons who

prematurely act as or on behalf of a "corporation” know ng that
articles have not been filed. Section 2.04 may protect sone of
t hese persons to a limted extent, however; see the Oficial
Comment to that section.

2.04 Liability for Preincorporation Transactions

Al'l persons purporting to act as or on behalf of a
cor poration, knowi ng there was no incorporation under this Act,
are jointly and severally liable for all liabilities created
whi l e so acti ng.

O ficial Comrent

Earlier versions of the Mddel Act, and the statutes of nmany
states, have |long provided that corporate existence begins only
Wi th the acceptance of articles of incorporation by the secretary
of state. Many states al so have statutes that provide expressly
t hat those who prematurely act as or on behalf of a corporation
are personally liable on all transactions entered into or
liabilities incurred before incorporation. A review of recent
case | aw i ndicates, however, that even in states with such
statutes courts have continued to rely on conmon | aw concepts of
de facto corporations, de jure corporations, and corporations by
est oppel that provide uncertain protection against liability for
prei ncorporation transactions. These cases caused a revi ew of
the underlying policies represented in earlier versions of the



Model Act and the adoption of a slightly nore flexible or rel axed
st andar d.

| ncor poration under nodern statutes is so sinple and
| nexpensive that a strong argunment nmay be nade that nothing short
of filing articles of incorporation should create the privilege
of limted liability. A nunber of situations have arisen,
however, in which the protection of limted liability arguably
shoul d be recogni zed even though the sinple incorporation process
est abl i shed by nodern statutes has not been conpl et ed.

(1) The strongest factual pattern for imunizing participants
from personal liability occurs in cases in which the partici pant
honestly and reasonably but erroneously believed the articles had
been filed. In Cranson v. International Business Mchi nes Corp.
234 Md. 477, 200 A 2d 33 (1964), for exanple, the defendant had
been shown executed articles of incorporation sone nonths earlier
bef ore he invested in the corporation and becane an officer and
director. He was also told by the corporation's attorney that the
articles had been filed, but in fact they had not been filed
because of a mx-up in the attorney's office. The defendant was
hel d not |iable on the "corporate” obligation.

(2) Another class of cases, which is |less conpelling but in
whi ch the participants sonetinmes have escaped personal liability,
i nvol ves the defendant who mails in articles of incorporation and
then enters into a transaction in the corporate nane; the letter
is either delayed or the secretary of state's office refuses to
file the articles after receiving themor returns themfor
correction. E.g., Cantor v. Sunshine Geenery, Inc., 165 N. J.
Super. 411, 398 A 2d 571(1979). Many state filing agencies adopt
the practice of treating the date of receipt as the date of
i ssuance of the certificate even though del ays and the revi ew
process may result in the certificate being backdated. The
finding of nonliability in cases of this second type can be
consi dered an extension of this principle by treating the date of
original mailing or original filing as the date of incorporation.

(3) Athird class of cases in which the participants sonetines
have escaped personal liability involves situations where the
third person has urged i nmedi ate execution of the contract in the
cor porate nanme even though he knows that the other party has not
taken any steps toward incorporating. E.g., Quaker H Il v. Parr,
148 Col 0. 45, 364 P.2d 1056 (1961).

(4) I'n another class of cases the defendant has represented
that a corporation exists and entered into a contract in the
cor porate name when he knows that no corporation has been forned,
ei t her because no attenpt has been nade to file articles of
i ncorporation or because he has al ready received rejected
articles of incorporation fromthe filing agency. In these cases,
the third person has dealt solely with the "corporation” and has
not relied on the personal assets of the defendant. The
i nposition of personal liability in this class of case, it has
soneti mes been argued, gives the plaintiff nore than he



originally bargained for. On the other hand, to recognize limted
liability in this situation threatens to underm ne the
I ncorporation process, since one then may obtain limted
liability by consistently conducting business in the corporate
nane. Mst courts have inposed personal liability in this
situation. E.g., Robertson v. Levy, 197 A 2d 443 (D. C App. 1964)
(5) A final class of cases involves inactive investors who
provide funds to a pronoter with the instruction, "Don't start
doi ng business until you incorporate.” After the pronoter does
start business w thout incorporating, attenpts have been nade,
soneti mes unsuccessfully, to hold the investors |iable as
partners. E.g., Frontier Refining Co. v. Kunkels, Inc., 407 P
2d 880 (Wo.1965). One case held that the | anguage of section 146
of the 1969 Mbdel Act ["persons who assune to act as a
corporation are liable for preincorporation transactions"]
creates a distinction between active and inactive participants,
makes only the forner |iable as partners, and therefore relieves
the latter of personal liability. Nevertheless, "active"
participation was defined to include all investors who actively
participate in the policy and operational decisions of the
organi zation and is, therefore, a larger group than nerely the
persons who incurred the obligation in question on behalf of the
"corporation.” Tinberline Equi pnent Co. v. Davenport, 267 O. 64,
72-76, 514 P.2d 1109, 1113-14 (1973).

After a review of these situations, it seened appropriate to

i npose liability only on persons who act as or on behal f of

cor porations "know ng" that no corporation exists. Anal ogous
protection has | ong been accorded under the uniformlimted
partnership acts to limted partners who contribute capital to a
partnership in the erroneous belief that a limted partnership
certificate has been filed. UniformLimted Partnership Act 12
(1916); Revised UniformLimted Partnership Act 3.04 (1976).
Persons protected under 3.04 of the latter are persons who
"erroneously but in good faith" believe that a limted
partnership certificate has been filed. The | anguage of section
2.04 has essentially the same meani ng.

Wil e no special provision is nmade in section 2.04, the section
does not foreclose the possibility that persons who urge

def endants to execute contracts in the corporate name know ng
that no steps to incorporate have been taken nmay be estopped to

| npose personal liability on individual defendants. This
est oppel may be based on the inequity perceived when persons,
unwi I ling or reluctant to enter into a comm tnent under their own

nane, are persuaded to use the nane of a nonexistent corporation,
and then are sought to be held personally |iable under section 2.
04 by the party advocating that form of execution. By contrast,
persons who knowi ngly participate in a business under a corporate
nane are jointly and severally |liable on "corporate” obligations
under section 2.04 and may not argue that plaintiffs are
"estopped” from holding them personally |iable because al
transacti ons were conducted on a corporate basis.



2. 05 Organi zation of Corporation
(a) After incorporation:

(1) if initial directors are naned in the articles of
i ncorporation, the initial directors shall hold an organizati onal
nmeeting, at the call of a mpgjority of the directors, to conplete
t he organi zation of the corporation by appointing officers,
adopting byl aws, and carrying on any other business brought
bef ore the neeti ng;

(2) if initial directors are not nanmed in the articles, the
i ncorporator or incorporators shall hold an organizati onal
neeting at the call of a majority of the incorporators:

(i) to elect directors and conplete the organi zation of the
cor poration; or

(ii) to elect a board of directors who shall conplete the
organi zati on of the corporation.

(b) Action required or permtted by this Act to be taken by
i ncorporators at an organi zational neeting may be taken wi thout a
nmeeting if the action taken is evidenced by one or nore witten
consents describing the action taken and signed by each
| ncor por at or.

(c) An organizational neeting may be held in or out of this
st at e.

2.06 Byl aws

(a) The incorporators or board of directors of a corporation
shal | adopt initial bylaws for the corporation.

(b) The bylaws of a corporation may contain any provision for
managi ng the business and regulating the affairs of the
corporation that is not inconsistent with law or the articles of
I ncor poration.

Chapter 3

PURPOSES AND POVERS

3. 01 Purposes

(a) Every corporation incorporated under this Act has the purpose
of engaging in any | awful business unless a nore |limted purpose
is set forth in the articles of incorporation.

(b) A corporation engaging in a business that is subject to
regul ati on under another statute of this state may incorporate



under this Act only if permtted by, and subject to al
limtations of, the other statute.

3.02 CGeneral Powers

Unless its articles of incorporation provide otherw se, every
corporation has perpetual duration and succession inits
corporate nanme and has the sane powers as an individual to do al
t hi ngs necessary or convenient to carry out its business and
affairs, including without limtation power:

(1) to sue and be sued, conplain and defend in its corporate
name;

(2) to have a corporate seal, which may be altered at wll,
and to use it, or a facsimle of it, by inpressing or affixing it
or in any other manner reproducing it;

(3) to nake and anend byl aws, not inconsistent with its
articles of incorporation or with the laws of this state, for
managi ng the business and regulating the affairs of the
cor porati on;

(4) to purchase, receive, |lease, or otherw se acquire, and
own, hold, inprove, use, and otherw se deal with, real or
personal property, or any legal or equitable interest in
property, wherever | ocated;

(5) to sell, convey, nortgage, pledge, |ease, exchange, and
ot herwi se di spose of all or any part of its property;

(6) to purchase, receive, subscribe for, or otherw se acquire;
own, hold, vote, use, sell, nortgage, |end, pledge, or otherw se
di spose of; and deal in and with shares or other interests in, or
obligations of, any other entity;

(7) to nmake contracts and guarantees, incur liabilities,
borrow noney, issue its notes, bonds, and other obligations
(which may be convertible into or include the option to purchase
ot her securities of the corporation), and secure any of its
obligations by nortgage or pledge of any of its property,
franchi ses, or incone;

(8) to lend noney, invest and reinvest its funds, and receive
and hold real and personal property as security for repaynent;

(9) to be a pronpter, partner, nenber, associate, or nanager
of any partnership, joint venture, trust, or other entity;

(10) to conduct its business, |ocate offices, and exercise the
powers granted by this Act within or without this state;

(11) to elect directors and appoint officers, enployees, and
agents of the corporation, define their duties, fix their
conpensation, and | end them noney and credit;



(12) to pay pensions and establish pension plans, pension
trusts, profit sharing plans, share bonus plans, share option
pl ans, and benefit or incentive plans for any or all of its
current or former directors, officers, enployees, and agents;

(13) to nmake donations for the public welfare or for
charitable, scientific, or educational purposes;

(14) to transact any |lawful business that will aid
gover nnment al policy;

(15) to nmake paynents or donations, or do any other act, not
i nconsistent with law, that furthers the business and affairs of
t he corporation.

[* This gives corporation "default” and sufficient powers to
transact business, so that it is no |longer necessary to state
then in articles of incorporation. */

O ficial Comment

Section 3.02(15) permts paynents or donations or other acts
"that further the business and affairs of the corporation.” This
clause, which is in addition to and i ndependent of the power to
make charitable and sim | ar donations under section 3.02(13),
permts contributions for purposes that may not be charitable,
such as for political purposes or to influence elections. This
power exists only to the extent consistent with | aw ot her than
the Model Act. It is the purpose of this section to authorize al
corporate actions that are lawful or not against public policy

3.04 Utra Vires

[* "Utra Vires nmeans beyond the power of the corporation. No,
not a translation of the Latin, but what |awers use it to nean.
x|

(a) Except as provided in subsection (b), the validity of
corporate action may not be chall enged on the ground that the
corporation |lacks or |acked power to act.

(b) A corporation's power to act may be chal |l enged:

(1) in a proceeding by a sharehol der agai nst the corporation
to enjoin the act;

(2) in a proceeding by the corporation, directly,
derivatively, or through a receiver, trustee, or other |egal
representative, against an incunbent or former director, officer,
enpl oyee, or agent of the corporation; or



(3) in a proceeding by the Attorney Ceneral under section 14.
30.

(c) I'n a sharehol der's proceedi ng under subsection (b)(1) to
enj oi n an unaut hori zed corporate act, the court may enjoin or set
aside the act, if equitable and if all affected persons are
parties to the proceedi ng, and may award damages for |oss (other
than anticipated profits) suffered by the corporation or another
party because of enjoining the unauthorized act.

O ficial Comment

The basi c purpose of section 3.04 -as has been the purpose of al
simlar statutes during the 20th century -is to elimnate al
vestiges of the doctrine of inherent incapacity of corporations .
: Under this section it is unnecessary for persons dealing

Wi th a corporation to inquire into limtations on its purposes or
powers that may appear in its articles of incorporation. A person
who is unaware of these |limtations when dealing with the
corporation is not bound by them The phrase in section 3.04(a)
that the "validity of corporate action nmay not be chall enged on
the ground that the corporation |acks or |acked power to act”
applies equally to the use of the doctrine as a sword or as a
shield: a third person may no nore avoid an undesired contract

Wi th a corporation on the ground the corporation was w thout
authority to nake the contract than a corporation may defend a
suit on a contract on the ground that the contract is ultra

Vi res.

The | anguage of section 3.04 extends beyond contracts and
conveyances of property; "corporate action” of any kind cannot be
chal | enged on the ground of ultra vires. For this reason it
makes no difference whether a limtation in articles of
i ncorporation is considered to be a limtation on a purpose or a
limtation on a power; both are equally subject to section 3.04.
Cor porate action also includes inaction or refusal to act. The
conmon | aw of ultra vires distingui shed between executory
contracts, partially executed contracts, and fully executed ones;
sect ion 3.04 treats all corporate action the sanme except to the
extent described in section 3.04(b#and the sanme rules apply to
all contracts no matter at what stage of performance.

Section 3.04, however, does not validate corporate conduct that
is made illegal or unlawful by statute or conmmon | aw deci sion.
This conduct is subject to whatever sanction, crimnal or civil,
that is provided by the statute or decision. Wether or not
i1l egal corporate conduct is voidable or rescindabl e depends on
the applicable statute or substantive law and is not affected by
section 3.04.

.o [ Under subsection (c)] an ultra vires act nay be
enjoined only if all "affected parties" are parties to the suit.
The requirenent that the action be "equitable" generally neans
that only third persons dealing with a corporation while
specifically aware that the corporation's action was ultra vires



Wi | | be enjoined. The general phrase "if equitable"” was retained
because of the possibility that other circunstances may exist in
which it may be equitable to refuse to enforce an ultra vires
contract.

Chapter 4
NAME
4. 01 Corporate Nane
(a) A corporate nane:

(1) must contain the word "corporation,” "incorporated,"
"conmpany,” or "limted," or the abbreviation "corp.,"” "inc.,"
"co.," or words or abbreviations of like inport in another
| anguage, and

(2) may not contain | anguage stating or inplying that the
corporation is organi zed for a purpose other than that permtted
by section 3.01 and its articles of incorporation .

/* Thus unl ess authorized to act as a bank or insurance conpany
t he words "bank™ or "insurance" company cannot appear so as to
m sl ead. */
Chapter 5
OFFI CE AND AGENT
5.01 Registered Ofice and Regi stered Agent

Each corporation must continuously nmaintain in this state:

(1) a registered office that nay be the sane as any of its
pl aces of business; and

(2) a registered agent, who may be:

(1) an individual who resides in this state and whose
busi ness office is identical with the registered office;

(i1i) a donestic corporation or not-for-profit domestic
cor porati on whose business office is identical with the
regi stered office; or

(tii) a foreign corporation or not-for-profit foreign
corporation authorized to transact business in this state whose
busi ness office is identical with the registered office.
Chapter 6

SHARES AND DI STRI BUTI ONS



Subchapter A
Shar es
6. 01 Aut hori zed Shares

(a) The articles of incorporation nmust prescribe the classes
of shares and the nunber of shares of each class that the
corporation is authorized to issue. If nore than one class of
shares is authorized, the articles of incorporation mnust
prescribe a distinguishing designation for each class, and, prior
to the issuance of shares of a class, the preferences,
limtations, and relative rights of that class nust be descri bed
in the articles of incorporation. Al shares of a class nmust have
preferences, limtations, and relative rights identical wth
t hose of other shares of the sane class except to the extent
ot herwi se permitted by section 6.02.

(b) The articles of incorporation nust authorize (1) one or
nore classes of shares that together have unlimted voting
rights, and (2) one or nore classes of shares (which may be the
sane class or classes as those with voting rights) that together
are entitled to receive the net assets of the corporation upon
di ssol uti on.

/[* A codification of the requirement that equity be inherent in
t he sharehol ders, but that all other expenses be paid first. */

(c) The articles of incorporation may authorize one or nore
cl asses of shares that:

(1) have special, conditional, or limted voting rights, or no
right to vote, except to the extent prohibited by this Act;

(2) are redeemabl e or convertible as specified in the articles
of incorporation (i) at the option of the corporation, the share-
hol der, or another person or upon the occurrence of a designated
event; (ii) for cash, indebtedness, securities, or other
property; (iii) in a designated anobunt or in an anount determ ned
I n accordance with a designated fornula or by reference to
extrinsic data or events;

(3) entitle the holders to distributions calculated in any
manner, including dividends that may be cunul ati ve,
noncumul ative, or partially cumulative;

(4) have preference over any other class of shares with
respect to distributions, including dividends and distributions
upon the dissolution of the corporation.

(d) The description of the designations, preferences,
limtations, and relative rights of share classes in subsection
(c) is not exhaustive.

O ficial Comment



Section 6.01 adopts a new term nology fromthat traditionally
used in corporation statutes to describe classes of shares that
may be created, but nakes only limted substantive changes from
earlier versions of the Mddel Act. Traditional corporation
statutes work froma perceived inheritance of concepts of "comon
shares” and "preferred shares” that at one tinme may have had
consi derabl e neani ng but that today often do not involve
significant distinctions. It is possible under nodern corporation
statutes to create classes of "common" shares that have inportant
preferential rights and classes of "preferred” shares that are
subordinate in all inportant econom c aspects or that are

I ndi stingui shabl e from comon shares in either voting rights or
entitlenent to participate in the assets of the corporation upon
di ssolution. The revised Mddel Act breaks away fromthe

i nherited concepts of "common" and "preferred" shares and

devel ops nore general |anguage to reflect the actual flexibility
in the creation of classes of shares that exists in nodern
corporate practice. The words "comon shares” or preferred
shares” are no |onger used in the revised Mddel Act, though the
wor ds appear in a few instances in exanples appearing in the

O ficial Coment

Section 6.01(a) requires that the articles of incorporation
prescribe the classes of shares and the nunber of shares of each
class that the corporation is authorized to issue. If the
articles authorize the issue of only one class of shares, no
desi gnati on or description of the shares is required, it being
under st ood that these shares have both the power to vote and the
power to receive the net assets of the corporation upon
di ssol ution. See section 6.01(b). Shares with both of these
characteristics are usually referred to as "conmon shares" or
"comon stock,"” but no specific designation is required by the
Mbdel Act.

I f nore than one class of shares is authorized, the
preferences, limtations, and relative rights of each class of
shares nust be described in the articles of incorporation before
any shares of that class are issued, or the board of directors
may be given authority to establish them under section 6.02.
These descriptions constitute the "contract” of the hol ders of
t hose cl asses of shares with respect to their interest in the
corporation and nmust be set forth in sufficient detail reasonably
to define their interest. The designations, preferences,
limtations, and relative rights of shares with one or nore
special or preferential rights which nmay be authorized are
further described in section 6.01(c).

6.02 Ternms of Class or Series Determ ned by Board of Directors

(a) If the articles of incorporation so provide, the board of
directors may determne, in whole or part, the preferences,
limtations, and relative rights (within the limts set forth in
section 6.01) of (1) any class of shares before the issuance of



any shares of that class or (2) one or nore series within a class
bef ore the issuance of any shares of that series.

(b) Each series of a class nust be given a distinguishing
desi gnati on

(c) Al shares of a series nust have preferences, limtations,
and relative rights identical with those of other shares of the
sane series and, except to the extent otherw se provided in the
description of the series, with those of other series of the sane
cl ass.

(d) Before issuing any shares of a class or series created
under this section, the corporation nust deliver to the secretary
of state for filing articles of anendnent, which are effective
wi t hout sharehol der action, that set forth:

(1) the nanme of the corporation;

(2) the text of the amendnent determning the terns of the
cl ass or series of shares;

(3) the date it was adopted; and

(4) a statenment that the amendnent was duly adopted by the
board of directors.

6. 03 | ssued and CQutstandi ng Shares

(a) A corporation may issue the nunber of shares of each class
or series authorized by the articles of incorporation. Shares
that are issued are outstanding shares until they are reacquired,
redeened, converted, or cancell ed.

(b) The reacquisition, redenption, or conversion of
out st andi ng shares is subject to the Iimtations of subsection
(c) of this section and to section 6. 40.

(c) At all times that shares of the corporation are
out st andi ng, one or nore shares that together have unlimted
voting rights and one or nore shares that together are entitled
to receive the net assets of the corporation upon dissolution
must be out standi ng.

/* A codification of the bankruptcy "absolute priority rule.” */

6. 04 Fractional Shares
(a) A corporation nay:

(1) issue fractions of a share or pay in noney the val ue of
fractions of a share;



(2) arrange for disposition of fractional shares by the
shar ehol der s;

(3) issue scrip in registered or bearer formentitling the
hol der to receive a full share upon surrendering enough scrip to
equal a full share.

(b) Each certificate representing scrip nust be conspicuously
| abel ed "scrip" and nust contain the information required by
section 6.25(b).

(c) The holder of a fractional share is entitled to exercise
the rights of a shareholder, including the right to vote, to
recei ve dividends, and to participate in the assets of the
corporation upon liquidation. The holder of scrip is not
entitled to any of these rights unless the scrip provides for
t hem

(d) The board of directors nmay authorize the issuance of scrip
subject to any condition considered desirable, including:

(1) that the scrip will beconme void if not exchanged for ful
shares before a specified date; and

(2) that the shares for which the scrip is exchangeabl e may be
sold and the proceeds paid to the scriphol ders.

Subchapter B
| ssuance of Shares
6. 20 Subscription for Shares Before Incorporation

(a) A subscription for shares entered into before
i ncorporation is irrevocable for six nonths unless the
subscri ption agreenent provides a |onger or shorter period or al
t he subscri bers agree to revocation.

(b) The board of directors nay determ ne the paynent terns of
subscriptions for shares that were entered into before
i ncorporation, unless the subscription agreenent specifies them
A call for paynent by the board of directors nust be uniformso
far as practicable as to all shares of the sanme class or series,
unl ess the subscription agreenent specifies otherw se.

/* For exanple many corporations find that it is easier to raise
funds by taking a subscription that requires paynent of |ess than
the entire subscription amount with a provision for a later call.
x|



