/* BBS LEGAL GUI DE COMMENTARY: The text of the 1985 Anmended

Uni form Trade Secrets Act follows, with comments. Please bear in
mnd that this is the UNIFORM TEXT, and that each state has nade
changes to the uniformtext. This text is quite inportant for
enpl oyer/ enpl oyee rel ations since it defines protection of trade
secrets in the absence of contract ternms and provides the sole
source of crimnal penalties for unlawful breach of trade
secrets. */

SECTI ON 1
As used in this [Act], unless the context requires otherw se:

(1) "lnproper nmeans” includes theft, bribery,
m srepresentation, breach or inducenent of a breach of a duty to
mai ntai n secrecy, or espionage through electronic or other neans;

[* The list of "inproper nmeans” is not all-inclusive. */
(2) "M sappropriation” means:

(i) acquisition of a trade secret of another by a
person who knows or has reason to know that the trade secret was
acqui red by inproper neans; or

(ii) disclosure or use of a trade secret of another
W t hout express or inplied consent by a person who

(A) used inproper neans to acquire know edge of
the trade secret; or

(B) at the tine of disclosure or use, knew or had
reason to know that his know edge of the trade secret was

(1) derived fromor through a person who had
utilized inproper neans to acquire it;

(I'l) acquired under circunstances giving rise
to a duty to naintain its secrecy or limt its use; or

(I'11) derived fromor through a person who owed
a duty to the person seeking relief to maintain its secrecy or
limt its use; or

(C) before a material change of his [or her]

position, knew or had reason to know that it was a trade secret
and that know edge of it had been acquired by accident or

m st ake.

(3) "Person"” neans a natural person, corporation, business
trust, estate, trust, partnership, association, joint venture,
gover nment, governnent subdivi sion or agency, or any other | egal
or comrercial entity.

/* Note that the governnment is supposed to keep trade secrets
secret. However, don't take this too seriously since in nmany
states you won't be able to sue to enforce your supposed right.
There are many hazards when dealing with the governnment as a
custonmer for software or conputer services, including "freedom of
i nformation"” acts that may make a contract supposedly keeping
your code secret a nullity and usel ess. */

(4)"Trade secret” neans information, including a fornula,



pattern, conpilation, program device, nethod, technique or
process, that:

(i) derives independent econom c val ue, actual or

potential, fromnot being generally known to, and not being
readi |y ascertainabl e by proper means by, other persons, who can
obtain econom c value fromits disclosure or use, and

(1i) is the subject of efforts that are reasonabl e under the
circunmstances to maintain its secrecy.

[* Trade secrets under this definition include confidential
i nformati on not based on inventions or engineering such as
customer or prospect lists, or other custoner information. */

SECTION 2. | NJUNCTI VE RELI EF

(a) Actual or threatened m sappropriation nmay be enjoi ned.

Upon application to the court, an injunction shall be term nated
when the trade secret has ceased to exist, but the injunction may
be continued for an additional reasonable period of time in order
to elimnate commerci al advantage that otherw se woul d be derived
fromthe m sappropriation.

(b) In exceptional circunstances, an injunction nmay

condition future use upon paynent of a reasonable royalty for no
| onger than the period of time for which use could have been
prohi bited. Exceptional circunstances include, but ar are not
limted to, a material and prejudicial change of position prior
to acquiring knowl edge or reason to know of mni sappropriation that
renders a prohibitive injunction inequitable.

(c) In appropriate circunstances, affirmative acts to
protect a trade secret may be conpelled by court order

3. DAMAGES

(a) Except to the extent that a material and prejudicial
charge of position prior to acquiring know edge or reason to know
of m sappropriation renders a nonetary recovery inequitable, a
conplainant is entitled to recover danages for m sappropriate.
Danages can include both the actual |oss caused by

m sappropriation and the unjust enrichnment caused by actual | oss.
In Iieu of damages neasured by any ot her nethods, the damages
caused by m sappropriation my be neasured by inposition of
liability for a reasonable royalty for a m sappropriator's

unaut hori zed di scl osure or use of a trade secret.

(b) if willful and malicious m sappropriation exists, the
court may award exenpl ary damages in an anmount not exceeding
twi ce any award made under subsection (a).

4. ATTORNEY' S FEES

If (i) a claimof msappropriation is made in bad faith,

(ii) a notion to termnate an injunction is nade or resisted in
bad faith, or (iii) willful and malicious m sappropriation

exi sts, the court may award reasonable attorney's fees to the
prevailing party.

5. PRESERVATI ON OF SECRECY



In an action under this [act], a court shall preserve the secrecy
of an all eged trade secret by reasonabl e nmeans, which may incl ude
granting protective orders in connection with discovery

proceedi ngs, hol ding in-canera hearings, sealing the records of
the action, and ordering any person involved in the litigation
not to disclose an alleged trade secret w thout prior court
approval .

6. STATUTE OF LI M TATI ONS.

An action for m sappropriation nust be brought within three years
after the m sappropriation is discovered or by the exercise of
reasonabl e di |l i gence shoul d have been di scovered. For the

pur poses of this section, a continuing m sappropriation
constitutes a single claim

/7. EFFECT ON OTHER LAW

(a) Except as provided in subsection (b), this [act] displaces
conflicting tort, restitutionary, and other law of this state
providing civil renedies for m sappropriation of a trade secret.

(b) this act does not affect:

(1) contractual renedies, whether or not based upon
m sappropriation of a trade secret;

(2) other civil renedies that are not based upon
m sappropriation of a trade secret; or

(3) crimnal renedi es, whether or not based upon
m sappropriation of a trade secret.

8. UNIFORM TY OF APPLI CATI ON AND CONSTRUCTI ON

This act shall be applied and construed to effectuate its
general purpose to make uniformthe law with respect to the
subject of this act anong states enacting it.

9. SHORT TI TLE.

This act may be cited as the Uniform Trade Secrets Act.

10. SEVERABI LI TY.

| f any provisions of this act or its application to any

person or circunstance is held invalid, the invalidity does not
af fect other provisions or applications of the act which can be
given without the invalid provision or application, and to this
end the provisions of this act are severable.

11. TIME OF TAKI NG EFFECT.

m sappropriation occurring prior to the effective date. Wth
respect to continuing msappropriation that began prior to the
effective date, the act al so does not apply to the continuing

m sappropriation that occurs after the effective date.

This act takes effect on , and does not apply to



12. REPEAL.

The followi ng acts and parts of acts are repeal ed

WN -~

(1)
(2)
(3)

LI ST OF STATES ADOCPTI NG

ALABANA
ALASKA
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ARKANSAS
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COLORADO
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