[* Part 7 of 8. */

(d) The corporation shall notify each sharehol der, whether or not
entitled to vote, of the proposed sharehol ders' neeting in
accordance with section 7.05. The notice nust also state that

t he purpose, or one of the purposes, of the neeting is to

consi der the plan of merger or share exchange and contain or be
acconpani ed by a copy or summary of the plan.

(e) Unless this Act, the articles of incorporation, or the board
of directors (acting pursuant to subsection (c)) require a
greater vote or a vote by voting groups, the plan of nerger or
share exchange to be authorized nmust be approved by each voting
group entitled to vote separately on the plan by a majority of
all the votes entitled to be cast on the plan by that voting

gr oup.
(f) Separate voting by voting groups is required:

(1) on a plan of merger if the plan contains a provision that, if
contained in a proposed amendnent to articles of incorporation
woul d require action by one or nore separate voting groups on the
proposed anmendnment under section 10. 04;

(2) on a plan of share exchange by each class or series of shares
i ncluded in the exchange, with each class or series constituting
a separate voting group

(g) Action by the sharehol ders of the surviving corporation on a
plan of merger is not required if:

(1) the articles of incorporation of the surviving corporation
Wi || not differ (except for anendnents enunerated in section 10.
02) fromits articles before the nerger;

(2) each sharehol der of the surviving corporation whose shares
wer e out standing i mredi ately before the effective date of the
merger will hold the sanme nunber of shares, with identica

desi gnations, preferences, limtations, and relative rights,

i medi ately after;

(3) the number of voting shares outstanding i mediately after the
nmerger, plus the nunber of voting shares issuable as a result of
the nmerger (either by the conversion of securities issued
pursuant to the nmerger or the exercise of rights and warrants

| ssued pursuant to the nmerger), will not exceed by nore than 20
percent the total nunber of voting shares of the surviving
corporation outstanding i medi ately before the nerger; and

(4) the nunber of participating shares outstanding i mediately
after the merger, plus the nunber of participating shares

I ssuable as a result of the nmerger (either by the conversion of
securities issued pursuant to the nmerger or the exercise of
rights and warrants issued pursuant to the merger), wll not



exceed by nore than 20 percent the total nunmber of participating
shares outstanding i medi ately before the nerger.

(h) As used in subsection (g):

(1) "Participating shares" neans shares that entitle their
hol ders to participate without limtation in distributions.

(2) "Voting shares" neans shares that entitle their holders to
vote unconditionally in elections of directors.

(i) After a nmerger or share exchange is authorized, and at any
tinme before articles of nerger or share exchange are filed, the
pl anned merger or share exchange nay be abandoned (subject to any
contractual rights), w thout further sharehol der action, in
accordance with the procedure set forth in the plan of nerger or
share exchange or, if none is set forth, in the manner determ ned
by the board of directors.

O ficial Comment

2. When Surviving Corporation Sharehol der Approval is Not
Requi r ed

Section 11.03(g) describes when approval by the sharehol ders of
the surviving corporation is not required. The theory behind this
subsection is that sharehol ders' votes should be required only if
the transaction fundanentally alters the character of the
enterprise or substantially reduces the sharehol ders
participation in voting or profit distribution. It is believed
that the transactions for which sharehol der approval is not
required by subsection (g) do not alter the investors prospects
any nore than many ot her managenent deci sions, and thus should
not require a sharehol der vote. |In particular, the 20 percent
requi rement of subsections (g)(3) and (4) is broadly consistent
Wi th the statutes of several states, including Del aware (20
percent), Mchigan (20 percent), and Pennsylvania (15 percent),
and also with the New York Stock Exchange requirenent that
sharehol ders nust be consulted if the nunber of outstanding
shares is to be increased by nore than 18.5 percent.

The requirenent that sharehol ders of the surviving corporation in
a statutory nerger have a right to vote if the increase in the
nunber of shares exceeds 20 percent may be avoi ded by arrangi ng
the transaction in the formof a nerger involving a subsidiary of
the acquiring corporation or as a share exchange under section
11.02. This anonmaly reflects a conprom se anong basically
conflicting points of view

The 20 percent requirenent is applicable only if the corporation

has avai |l abl e enough authori zed shares to permt it to issue the
shares without anmending its articles of incorporation to increase
aut hori zed capital. If it nust amend its articles of

i ncorporation to authorize the shares necessary to conplete the



transacti on, a sharehol der vote on the anendnent will be
necessary in all cases. See section 10.03.

11. 04 Merger of Subsidiary

(a) A parent corporation owning at |east 90 percent of the

out st andi ng shares of each class of a subsidiary corporation may
nmerge the subsidiary into itself w thout approval of the

shar ehol ders of the parent or subsidiary.

/* A general rule, also applicable to freeze outs that 90%
ownership permts conplete control, including to nerger wthout a
vote of the remaining sharehol ders. */

(b) The board of directors of the parent shall adopt a plan of
merger that sets forth

(1) the names of the parent and subsidiary; and

(2) the manner and basis of converting the shares of the
subsidiary into shares, obligations. or other securities of the
parent or any other corporation or into cash or other property in
whol e or part.

(c) The parent shall mail a copy or summary of the plan of nerger
to each sharehol der of the subsidiary who does not waive the
mai ling requirenment in witing.

(d) The parent may not deliver articles of nmerger to the
secretary of state for filing until at |east 30 days after the
date it mailed a copy of the plan of nmerger to each sharehol der
of the subsidiary who did not waive the mailing requirenent.

(e) Articles of nmerger under this section nay not contain
amendnments to the articles of incorporation of the parent
corporation (except for amendnents enunerated in section 10.02).

O ficial Comment

Section 11.04(a) defines a "parent” corporation as one that owns
at |l east 90 percent of the outstanding shares of each class of
anot her corporation, and a "subsidiary" corporation as one whose
shares are so owned. Section 11.04 permts nerger of a
subsidiary into its parent corporation upon adoption of a plan of
nmerger by the board of directors of the parent al one. Separate
action by the board of directors of the subsidiary is unnecessary
because the share ownership of the parent corporation is normally
sufficient to permt it to elect or renove the subsidiary's board
of directors.

Further, the nerger transaction need not be approved by the
sharehol ders of either corporation. Approval by the sharehol ders
of the subsidiary is nmeaningl ess because the parent's share
ownership is sufficient to ensure the plan will be approved.
Approval by the parent's sharehol ders is al so unnecessary because



the transaction does not materially change their rights: the
ownership of the parent corporation is being changed only from 90
percent indirect ownership to 100 percent direct ownership of the
sane assets, and no significant anendnent of the parent's
articles of incorporation is being nade. For the sane reason,
sharehol ders of the parent corporation do not have the right to
di ssent fromthe transaction under chapter 13.

M nority sharehol ders of the subsidiary corporation may receive
shares, obligations, or other securities of the parent or any

ot her corporation, or cash or other property in whole or in part
i n exchange for their shares. These sharehol ders are entitled to
30 days' notice of the plan of nerger before it is effectuated.

Shar ehol ders of the subsidiary corporation have a right to
di ssent fromthe merger transaction under chapter 13.

11. 05 Articles of Merger or Share Exchange

(a) After a plan of nerger or share exchange is approved by the
sharehol ders, or adopted by the board of directors if sharehol der
approval is not required, the surviving or acquiring corporation
shal |l deliver to the secretary of state for filing articles of
merger or share exchange setting forth

(1) the plan of nmerger or share exchange;

(2) if sharehol der approval was not required, a statenent to that
effect;

(3) if approval of the sharehol ders of one or nore corporations
party to the nerger or share exchange was required:

(i) the designation, nunber of outstanding shares, and nunber of
votes entitled to be cast by each voting group entitled to vote
separately on the plan as to each corporation; and

(ii) either the total nunber of votes cast for and agai nst the
pl an by each voting group entitled to vote separately on the plan
or the total nunber of undisputed votes cast for the plan
separately by each voting group and a statenent that the nunber
cast for the plan by each voting group was sufficient for

approval by that voting group.

(b) A merger or share exchange takes effect upon the effective
date of the articles of nerger or share exchange.

11. 06 Ef fect of Merger or Share Exchange
(a) When a nerger takes effect:
(1) every other corporation party to the nmerger nerges into the

surviving corporation and the separate existence of every
corporati on except the surviving corporation ceases;



(2) the title to all real estate and other property owned by each
corporation party to the nmerger is vested in the surviving
corporation w thout reversion or inpairnent;

(3) the surviving corporation has all liabilities of each
corporation party to the mnerger;

/* A section that ought to be be in all capital letters. Fairly
i mportant in days of "toxic torts” and liability for pollution
abat enent. */

(4) a proceedi ng pendi ng agai nst any corporation party to the
merger may be continued as if the nmerger did not occur or the
surviving corporation nay be substituted in the proceeding for
t he corporation whose exi stence ceased;

(5) the articles of incorporation of the surviving corporation
are anmended to the extent provided in the plan of nerger; and

(6) the shares of each corporation party to the nerger that are
to be converted into shares, obligations, or other securities of
t he surviving or any other corporation or into cash or other
property are converted, and the forner hol ders of the shares are
entitled only to the rights provided in the articles of nerger or
to their rights under chapter 13.

(b) When a share exchange takes effect, the shares of each

acqui red corporation are exchanged as provided in the plan, and
the former holders of the shares are entitled only to the
exchange rights provided in the articles of share exchange or to
their rights under chapter 13.

Chapter 12
SALE OF ASSETS

12.01 Sal e of Assets in Regular Course of Business and Mrtgage
of Assets

(a) A corporation may, on the terns and conditions and for the
consi deration determ ned by the board of directors:

(1) sell, lease, exchange, or otherw se dispose of all, or
substantially all, of its property in the usual and regular
course of business;

(2) nortgage, pledge. dedicate to the repaynent of indebtedness
(whether with or without recourse), or otherw se encunber any or
all of its property whether or not in the usual and regular
course of business; or

(3) transfer any or all of its property to a corporation all the
shares of which are owned by the corporation



(b) Unless the articles of incorporation require it, approval by
t he sharehol ders of a transaction described in subsection (a) is
not required.

O ficial Comment

A sale of "all or substantially all"™ the corporate assets in the
regul ar course of business is governed by section 12.01.
Mortgages of all of the corporation's assets or redepl oynent of
t hose assets through a wholly owned subsidiary are al so covered
by section 12.01. Al other sales of "all or substantially all"”
the corporate assets are governed by section 12.02. D spositions
or transfers of property that do not involve "all or
substantially all" the property of the corporation are not
controlled by statute and nay be approved by the board of
directors (or authorized corporate officer in the same nanner as
any ot her corporate transaction.

1. The Meaning of "All or Substantially AI"

The phrase "all or substantially all,"” chosen by the draftsmen of
the Model Act, is intended to nmean what it literally says, "al
or substantially all." The phrase "substantially all" is
synonynmous with "nearly all" and was added nmerely to make it
clear that the statutory requirenments could not be avoi ded by
retention of sone mninmal or nom nal residue of the original
assets. A sale of all the corporate assets other than cash or
cash equivalents is normally the sale of "all or substantially

all" of the corporation's property. A sale of several distinct
manuf acturing lines while retaining one or nore lines is normally
not a sale of "all or substantially all" even though the |ines

bei ng sold are substantial and include a significant fraction of
the corporation's former business. If the lines retained are
viewed only as a tenporary operation or as a pretext to avoid the
"all or substantially all"” requirenments, however, the statutory
requi renments of chapter 12 nust be conplied with. Simlarly, a
sale of a plant but retention of operating assets (e.qg.,

machi nery and equi pnent), accounts receivable, good will, and the
like with a view toward continuing the operation at another
| ocation is not a sale of "all or substantially all" the

corporation's property.

Sone court decisions have adopted a narrower construction of
sonewhat simlar statutory |anguage. These decisions should be
viewed as resting on the diverse statutory |anguage involved in

t hose cases and shoul d not be viewed as illustrating the neaning
of "all or substantially all" intended by the draftsnmen of the
Mbdel Act.

2. Transfers of "All or Substantially AIl" of a Corporation's

Assets That Do Not Require Sharehol der Approva

b. Sales in the Usual and Regul ar Course of Business



Most transfers of "all or substantially all"™ the corporate
property as defined above) are, alnost by definition, not in the
usual and regul ar course of business; sales by real estate
corporations and by corporations organized to |iquidate a

busi ness are exanples of sales that may be included in this part
of section 12.01(a). Typically, sales falling within the usual
and regul ar course of business do not involve the sale of the
cor porate name or good wll.

12.02 Sal e of Assets O her Than in Regul ar Course of Business

(a) A corporation may sell, |ease, exchange, or otherw se dispose
of all, or substantially all, of its property (with or wthout
the good will), otherwise than in the usual and regul ar course of
busi ness, on the ternms and conditions and for the consideration
determ ned by the corporation's board of directors, if the board
of directors proposes and its sharehol ders approve the proposed
transacti on.

(b) For a transaction to be authorized:

(1) the board of directors nmust recomrend the proposed
transaction to the sharehol ders unless the board of directors
det erm nes that because of conflict of interest or other special
circunstances it should make no recommendati on and conmuni cat es
the basis for its determnation to the shareholders with the
subm ssion of the proposed transaction; and

(2) the shareholders entitled to vote nust approve the
transacti on.

(c) The board of directors may condition its subm ssion of the
proposed transaction on any basis.

(d) The corporation shall notify each sharehol der, whether or not
entitled to vote, of the proposed sharehol ders' neeting in
accordance with section 7.05. The notice nust also state that

t he purpose, or one of the purposes, of the neeting is to

consi der the sale, |ease, exchange, or other disposition of all,
or substantially all, the property of the corporation and contain
or be acconpani ed by a description of the transaction.

(e) Unless the articles of incorporation or the board of
directors (acting pursuant to subsection (c)) require a greater
vote or a vote by voting groups, the transaction to be authorized
nmust be approved by a majority of all the votes entitled to be
cast on the transacti on.

(f) After a sale, |ease, exchange, or other disposition of
property is authorized, the transaction may be abandoned (subject
to any contractual rights) wi thout further sharehol der action.

(g) Atransaction that constitutes a distribution is governed by
section 6.40 and not by this section.



O ficial Coment

Certain corporate divisions, often called "spin offs,” "split
offs,” or "split ups,” sonetinmes involve transactions that nay be
formally characterized as sales of "all or substantially all"” the
corporate assets when in fact they are only a step in a corporate
di vision that does not give rise to the problem of a major change
in corporate direction and therefore does not need sharehol der

approval . Section 12.02(g) is designed to nmake clear that
transactions like this, which actually constitute a distribution,
are not subject to section 12.02. See Siegal, "Wen Corporations

Divide: A Statutory and Financial Analysis,” 79 Harv.L.Rev. 534
(1966) .

Chapter 13

DI SSENTERS' RI GHTS

Subchapter A

Right to Dissent and Qbtain Paynent for Shares
13. 01 Definitions

In this chapter:

(1) "Corporation” neans the issuer of the shares held by a
di ssenter before the corporate action, or the surviving or
acquiring corporation by nerger or share exchange of that issuer.

(2) "Dissenter"” nmeans a sharehol der who is entitled to dissent
from corporate action under section 13.02 and who exercises that
ri ght when and in the manner required by sections 13.20 through
13. 28.

(3) "Fair value," with respect to a dissenter's shares, neans the
val ue of the shares imediately before the effectuation of the
corporate action to which the dissenter objects, excluding any
appreciation or depreciation in anticipation of the corporate
action unl ess exclusion would be inequitable.

(4) "Interest” neans interest fromthe effective date of the
corporate action until the date of paynent, at the average rate
currently paid by the corporation on its principal bank |oans or,
if none, at a rate that is fair and equitable under all the

ci rcunst ances.

(5) "Record sharehol der” neans the person in whose nane shares
are registered in the records of a corporation or the beneficial
owner of shares to the extent of the rights granted by a nom nee
certificate on file with a corporation

(6) "Beneficial shareholder” neans the person who is a benefici al
owner of shares held in a voting trust or by a nom nee as the
record sharehol der.



(7) "Sharehol der” neans the record sharehol der or the beneficial
shar ehol der.

O ficial Comment

Section 13.01 contains specialized definitions applicable only to
chapter 13.

(2) The definition of "dissenter” in section 13.01(2) is phrased
in terms of a "shareholder,” a termthat is itself specially
defined in section 13.01(7).

Under this definition, a shareholder who initially objects but
fails to performany of these conditions within the tines
specified by this chapter | oses his status as "dissenter” under
this section.

(3) The definition of "fair value" in section 13.01(3) |eaves to
the parties (and ultimately to the courts) the details by which
"fair value" is to be determned within the broad outlines of the
definition. This definition thus | eaves untouched the accunul ated
case | aw about nmarket val ue, val ue based on prior sales,
capitalized earnings value, and asset value. It specifically
preserves the former |anguage excl udi ng appreciation and
depreciation in anticipation of the proposed corporate action,

but permts an exception for equitable considerations. The

pur pose of this exception ("unless exclusion would be

I nequitable”) is to permt consideration of factors simlar to

t hose approved by the Suprene Court of Del aware in Wi nberger v.
UCP, Inc., 457 A 2d 701 (Del.1983), a case in which the court
found that the transaction did not involve fair dealing or fair
price: "In our viewthis includes the elenments of recissory
danages if the Chancel |l or considers them susceptible of proof and
a renedy appropriate to all the issues of fairness before him"
Consi derati on of appreciation or depreciation which mght result
fromother corporate actions is permtted; these effects in the
past have often been reflected either in market val ue or
capitalized earnings val ue.

"Fair value" is to be determ ned i medi ately before the

ef fectuation of the corporate action, instead of the date of the
sharehol der's vote, as is the case under nost state statutes that
address the issue. This conports with the plan of this chapter to
preserve the dissenter's prior rights as a shareholder until the
effective date of the corporate action, rather than | eaving him
in a twlight zone where he has lost his forner rights, but has
not yet gained his new ones.

(4) The definition of "interest” in section 13.01(4) is included
to make interest conmputations under this chapter nore realistic.
The right to receive interest is based on the elenentary

consi deration that the corporation has the use of the dissenter's
noney, and the dissenter has no use of it, fromthe effective
date of the corporate action until the date of paynent.



13.02 Right to D ssent

(a) A shareholder is entitled to dissent from and obtain paynent
of the fair value of his shares in the event of, any of the
foll owi ng corporate actions:

(1) consummation of a plan of merger to which the corporation is
a party (i) if sharehol der approval is required for the nmerger by
section 11.03 or the articles of incorporation and the
sharehol der is entitled to vote on the nerger or (ii) if the
corporation is a subsidiary that is nmerged with its parent under
section 11.04;

(2) consummation of a plan of share exchange to which the
corporation is a party as the corporation whose shares will be
acquired, if the shareholder is entitled to vote on the plan;

(3) consummation of a sale or exchange of all, or substantially
all, of the property of the corporation other than in the usual
and regul ar course of business, if the shareholder is entitled to
vote on the sale or exchange, including a sale in dissolution,

but not including a sale pursuant to court order or a sale for
cash pursuant to a plan by which all or substantially all of the
net proceeds of the sale will be distributed to the sharehol ders
Wit hin one year after the date of sale;

(4) an amendnent of the articles of incorporation that nmaterially
and adversely affects rights in respect of a dissenter's shares
because it:

(i) alters or abolishes a preferential right of the shares;

(ii) creates, alters, or abolishes a right in respect of
redenption, including a provision respecting a sinking fund for
t he redenption or repurchase, of the shares;

(iii) alters or abolishes a preenptive right of the hol der of the
shares to acquire shares or other securities;

(iv) excludes or Iimts the right of the shares to vote on any
matter, or to cunmul ate votes, other than a limtation by dilution
t hrough i ssuance of shares or other securities with simlar
voting rights; or

(v) reduces the nunber of shares owned by the shareholder to a
fraction of a share if the fractional share so created is to be
acquired for cash under section 6.04; or

(5) any corporate action taken pursuant to a sharehol der vote to
the extent the articles of incorporation, bylaws, or a resolution
of the board of directors provides that voting or nonvoting
sharehol ders are entitled to dissent and obtain paynent for their
shar es.



(b) A shareholder entitled to dissent and obtain paynment for his
shares under this chapter nmay not challenge the corporate action
creating his entitlenent unless the action is unlawful or
fraudul ent with respect to the sharehol der or the corporation.

O ficial Coment
1. Transactions Gving Rise to Dissenters’' Rights

Section 13.02(a) establishes the scope of a shareholder's right
to dissent (and his resulting right to obtain paynment for his
shares) by defining the transactions with respect to which a
right to dissent exists. These transactions are:

(1) A plan of nmerger if the shareholder (i) is entitled to vote
on the nerger under section 11.03 or pursuant to provisions in
the articles of incorporation, or (ii) is a shareholder of a
subsidiary that is merged with a parent under section 11.04. The
right to vote on a nmerger under section 11.03 extends to

cor porati ons whose separate existence di sappears in the nerger
and to the surviving corporations if the nunber of its

out st andi ng shares is increased by nore than 20 percent as a
result of the merger.

(2) A share exchange under section 11.02 if the corporation is a
party whose shares are being acquired by the plan and the
sharehol der is entitled to vote on the exchange.

(3) A sale or exchange of all or substantially all of the
property of the corporation not in the usual course of business
under section 12.02 if the shareholder is entitled to vote on the
sal e or exchange. Section 13.02(a)(3) generally grants

di ssenters' rights in connection wth sales in the process of

di ssol uti on but excludes themin connection with sales by court
order and sales for cash that require substantially all the
proceeds to be distributed to the sharehol ders within one year.
The inclusion of sales in dissolution is designed to ensure that
the right to dissent cannot be avoi ded by characterizing sales as
made in the process of dissolution |ong before distribution is
made. An exception is provided for sales for cash pursuant to a
plan that provides for distribution within one year. These
transactions are unlikely to be unfair to mnority sharehol ders
since mpjority and mnority are being treated in precisely the
sane way and all shareholders will ultimately receive cash for
their shares. A sale other than for cash gives rise to a right
of dissent since property sonmetinmes cannot be converted into cash
until long after receipt and a mnority sharehol der should not be
conpel l ed to assunme the risk of delays or market declines.
Simlarly, a plan that provides for a pronpt distribution of the
property received gives rise to the right of dissent since the

m nority sharehol der should not be conpelled to accept for his
shares different securities or other property that may not be
readi |y mar ket abl e.



The exclusion of court-ordered sales fromthe dissenter's right
I s based on the view that court review and approval ensures that
an i ndependent appraisal of the fairness of the transaction has
been nade.

(4) Amrendnents to articles of incorporation that inpair the
sharehol ders rights as sharehol ders in any of the enunerated
ways. The reasons for granting a right of dissent in these
situations are simlar to those granting such rights in cases of
merger and transfer of assets. The grant of these rights

i ncreases the security of investors by allowing themto escape
when the nature of their investnent rights is fundanentally
altered or they are conpelled to accept cash for their investnent
I n an anount established by the corporation. The grant al so
enhances the freedomof the mgjority to make changes. because the
exi stence of an escape hatch makes fair and reasonabl e a change
that m ght be unfair if it forced a fundanmental change of rights
upon unwi | ling investors wi thout giving thema reasonabl e

al ternative.

Generally, only sharehol ders who are entitled to vote on the
transaction are entitled to assert dissenters' rights with
respect to the transaction. The right to vote nay be based on the
articles of incorporation or other provisions of the Mdel Act.
For exanple, a class of nonvoting shares may neverthel ess be
entitled to vote (either as a separate voting group or as part of
t he general voting group) on an anendnent to the articles of

i ncorporation that affects themas provided in one of the ways
set forth in section 10.04; such a class is entitled to assert

di ssenters' rights if the transaction also falls within section
13. 02. On the other hand, such a class does not have the right
to vote on a sale of substantially all the corporation's assets
not in the ordinary course of business, and therefore that class
is not entitled to assert dissenters' rights with respect to that
sale. One exception to this principle is the nerger of a
subsidiary into its parent under section 11.04 in which mnority
sharehol ders of the subsidiary have the right to assert

di ssenters' rights even though they have no right to vote.

2. Exclusivity of Dissenters' Rights

Section 13.02(0) basically adopts the New York fornmula as to
exclusivity of the dissenters' renedy of this chapter. The renedy
Is the exclusive remedy unless the transaction is "unlawful " or
"fraudul ent.” The theory underlying this section is as foll ows:
when a majority of sharehol ders has approved a corporate change,

t he corporation should be permtted to proceed even if a mnority
consi ders the change unw se or di sadvant ageous, and persuades a
court that this is correct. Since dissenting sharehol ders can
obtain the fair value of their shares, they are protected from
pecuniary |l oss. Thus in general terns an exclusivity principle is
justified. But the prospect that sharehol ders may be "paid off"
does not justify the corporation in proceeding unlawfully or
fraudulently. If the corporation attenpts an action in violation
of the corporation |Iaw on voting, in violation of clauses in



articles of incorporation prohibiting it, by deception of
sharehol ders, or in violation of a fiduciary duty -to take sone
exanpl es- the court's freedomto intervene should be unaffected
by the presence or absence of dissenters' rights under this
chapter. Because of the variety of situations in which

unl awf ul ness and fraud rmay appear, this section nakes no attenpt
to specify particular illustrations. Rather, it is designed to
recogni ze and preserve the principles that have devel oped in the
case |l aw of Delaware, New York and other states with regard to
the effect of dissenters' rights on other renedi es of dissident
sharehol ders. See Weinberger v. UOP, Inc., 457 A 2d 701 (Del.
1983) (appraisal remedy nay not be adequate "where fraud,

m srepresentation, self-dealing, deliberate waste of corporate
assets, or gross or pal pable overreaching are involved"). See
al so Vorenberg, "Exclusiveness of the Dissenting Stockhol ders
Apprai sal Right," 77 Harv.L.Rev. 1189 (1964).

13. 03 Di ssent by Nom nees and Beneficial Oawners

(a) A record sharehol der may assert dissenters' rights as to
fewer than all the shares registered in his nane only if he

di ssents with respect to all shares beneficially owned by any one
person and notifies the corporation in witing of the nane and
address of each person on whose behal f he asserts dissenters’
rights. The rights of a partial dissenter under this subsection
are determned as if the shares as to which he dissents and his
ot her shares were registered in the nanes of different

shar ehol ders.

(b) A beneficial sharehol der may assert dissenters' rights as to
shares held on his behalf only if:

(1) he submits to the corporation the record sharehol der's
written consent to the dissent not |ater than the time the
benefici al sharehol der asserts dissenters' rights; and

(2) he does so with respect to all shares of which he is the
benefici al sharehol der or over which he has power to direct the
vot e.

Subchapter B
Procedure for Exercise of D ssenters' Rights
13.20 Notice of Dissenters' Rights

(a)l f proposed corporate action creating dissenters' rights under
section 13.02 is submtted to a vote at a sharehol ders' neeting,
the neeting notice nmust state that sharehol ders are or nay be
entitled to assert dissenters' rights under this chapter and be
acconpani ed by a copy of this chapter.

(b) If corporate action creating dissenters' rights under section
13.02 is taken without a vote of sharehol ders, the corporation
shall notify in witing all shareholders entitled to assert



di ssenters' rights that the action was taken and send themthe
di ssenters’' notice described in section 13.22.

13.21 Notice of Intent to Demand Paynent

(a) If proposed corporate action creating dissenters' rights
under section 13.02 is submtted to a vote at a sharehol ders
nmeeting, a shareholder who wi shes to assert dissenters' rights
(1) nust deliver to the corporation before the vote is taken
written notice of his intent to demand paynent for his shares if
t he proposed action is effectuated and (2) must not vote his
shares in favor of the proposed action.

(b) A sharehol der who does not satisfy the requirenments of
subsection (a) is not entitled to paynent for his shares under
this chapter.

13.22 Dissenters' Notice

(a) If proposed corporate action creating dissenters' rights
under section 13.02 is authorized at a sharehol ders' neeting, the
corporation shall deliver a witten dissenters' notice to al
sharehol ders who satisfied the requirenents of section 13.21.

(b) The dissenters' notice nust be sent no later than 10 days
after the corporate action was taken, and nust:

(1) state where the paynent demand nust be sent and where and
when certificates for certificated shares nust be deposited;

(2) informholders of uncertificated shares to what extent
transfer of the shares will be restricted after the paynent
demand i s received;

(3) supply a formfor demandi ng paynent that includes the date of
the first announcenent to news nmedia or to sharehol ders of the
terms of the proposed corporate action and requires that the
person asserting dissenters' rights certify whether or not he
acqui red beneficial ownership of the shares before that date;

(4) set a date by which the corporation nust receive the paynent
demand, which date may not be fewer than 30 nor nore than 60 days
after the date the subsection (a) notice is delivered; and

(5) be acconpanied by a copy of this chapter.
13.23 Duty to Demand Paynent

(a) A sharehol der sent a dissenters' notice described in section
13. 22 must denmand paynent, certify whether he acquired benefici al
ownership of the shares before the date required to be set forth
in the dissenters' notice pursuant to section 13.22(b)(3), and
deposit his certificates in accordance with the ternms of the

noti ce.



(b) The sharehol der who denmands paynent and deposits his share
certificates under section (a) retains all other rights of a
sharehol der until these rights are cancelled or nodified by the
taki ng of the proposed corporate action.

(c) A sharehol der who does not denmand paynment or deposit his
share certificates where required, each by the date set in the
di ssenters' notice, is not entitled to paynent for his shares
under this chapter.

13. 24 Share Restrictions

(a) The corporation may restrict the transfer of uncertificated
shares fromthe date the demand for their paynent is received
until the proposed corporate action is taken or the restrictions
rel eased under section 13. 26.

(b) The person for whom di ssenters' rights are asserted as to
uncertificated shares retains all other rights of a sharehol der
until these rights are cancelled or nodified by the taking of the
proposed corporate action.

13. 25 Paynent

(a) Except as provided in section 13.27, as soon as the proposed
corporate action is taken, or upon receipt of a paynent demand,

t he corporation shall pay each dissenter who conplied with
section 13.23 the amobunt the corporation estimates to be the fair
val ue of his shares, plus accrued interest.

(b) The paynent nust be acconpani ed by:

(1) the corporation's bal ance sheet as of the end of a fiscal
year ending not nore than 16 nonths before the date of paynent,
an incone statenent for that year, a statenent of changes in
sharehol ders' equity for that year, and the | atest avail able
interimfinancial statenments, if any;

(2) a statenent of the corporation's estimate of the fair val ue
of the shares;

(3) an explanation of how the interest was cal cul at ed;

(4) a statenent of the dissenter's right to demand paynent under
section 13.28; and

(5) a copy of this chapter.
O ficial Coment

Section 13.25 changes the relative bal ance between corporation
and di ssenting sharehol ders by requiring i medi ate paynent by the
cor poration upon the conpletion of the transaction or (if the
transaction did not need sharehol der approval and has been
conpl et ed) upon recei pt of the demand for paynent. The



corporation may not wait for a final agreenent on val ue before
maki ng paynment, and the sharehol der has the i medi ate use of the
amount determ ned by the corporation to represent fair val ue

Wi t hout waiting for the conclusion of appraisal proceedings.

This obligation to make i medi ate paynent is based on the view
that since the person's rights as a sharehol der are term nated
Wi th the conpletion of the transaction, he should have i medi ate
use of the noney to which the corporation agrees it has no
further claim A difference of opinion over the total anmount to
be paid should not delay paynent of the ampunt that is

undi sput ed.

13.26 Failure to Take Action

(a) If the corporation does not take the proposed action within
60 days after the date set for demandi ng paynent and depositing
share certificates, the corporation shall return the deposited
certificates and rel ease the transfer restrictions inposed on
uncertificated shares.

(b) If after returning deposited certificates and rel easing
transfer restrictions, the corporation takes the proposed action,
it nmust send a new di ssenters notice under section 13.22 and
repeat the paynment demand procedure.

13. 27 After-Acquired Shares

(a) A corporation may elect to withhold paynment required by
section 13.25 from a di ssenter unless he was the beneficial owner
of the shares before the date set forth in the dissenters' notice
as the date of the first announcenent to news nedia or to
sharehol ders of the terns of the proposed corporate action.

(b) To the extent the corporation elects to wi thhold paynent
under subsection (a), after taking the proposed corporate action,
it shall estinmate the fair value of the shares, plus accrued

i nterest, and shall pay this amount to each di ssenter who agrees
to accept it in full satisfaction of his demand. The corporation
shall send with its offer a statenent of its estimate of the fair
val ue of the shares, an explanation of how the interest was

cal cul ated, and a statenent of the dissenter's right to demand
paynment under section 13.28.

13. 28 Procedure if Sharehol der Dissatisfied Wth Paynent or
O fer

(a) A dissenter may notify the corporation in witing of his own
estimate of the fair value of his shares and anount of interest

due, and denmand paynent of his estinmate (|l ess any paynent under

section 13.25), or reject the corporation's offer under section

13. 27 and dermand paynent of the fair value of his shares and

i nterest due, if:



(1) the dissenter believes that the anpbunt paid under section 13.
25 or offered under section 13.27 is less than the fair value of
his shares or that the interest due is incorrectly cal cul ated;

(2) the corporation fails to nmake paynent under section 13.25
Wi thin 60 days after the date set for demandi ng paynent; or

(3) the corporation, having failed to take the proposed acti on,
does not return the deposited certificates or rel ease the
transfer restrictions inposed on uncertificated shares within 60
days after the date set for demandi ng paynent.

(b) A dissenter waives his right to demand paynent under this
section unless he notifies the corporation of his demand in
writing under subsection (a) within 30 days after the corporation
made or offered paynment for his shares.

Subchapter C
Judi ci al Appraisal of Shares
13.30 Court Action

(a) If a demand for paynent under section 13.28 renains
unsettled, the corporation shall conmence a proceeding within 60
days after receiving the paynent demand and petition the court to
determine the fair value of the shares and accrued interest. |If
t he corporation does not comence the proceeding within the 60
day period, it shall pay each di ssenter whose denmand renai ns
unsettl ed the anmount demanded.

(b) The corporation shall comrence the proceeding in the [nane
or describe] court of the county where a corporation's principa
office (or, if none in this state, its registered office) is

| ocated. If the corporation is a foreign corporation w thout a
regi stered office in this state, it shall conmence the proceedi ng
in the county in this state where the registered office of the
donestic corporation nmerged with or whose shares were acquired by
the foreign corporation was | ocated.

(c) The corporation shall nake all dissenters (whether or not
residents of this state) whose denmands remai n unsettled parties
to the proceeding as in an action against their shares and al
parties must be served with a copy of the petition. Nonresidents
may be served by registered or certified mail or by publication
as provided by | aw.

(d) The jurisdiction of the court in which the proceeding is
connenced under subsection (1)) is plenary and exclusive. The
court may appoint one or nore persons as appraisers to receive
evi dence and recomend decision on the question of fair val ue.
The appraisers have the powers described in the order appointing
them or in any anmendnent to it. The dissenters are entitled to
t he same discovery rights as parties in other civil proceedings.



(e) Each dissenter nmade a party to the proceeding is entitled to
j udgnent (1) for the anount, if any, by which the court finds the
fair value of his shares, plus interest, exceeds the anmount paid
by the corporation or (2) for the fair value, plus accrued
interest, of his after-acquired shares for which the corporation
elected to withhold paynent under section 13.27.

O ficial Comment

Al | demands for paynment nade under section 13.28 are to be
resolved in a single proceeding brought in the county where the
corporation's principal office is located or, if none, in other
specified counties. All sharehol ders maki ng section 13.28
denmands must be made parties, with service by publication

aut hori zed if necessary.

13. 31 Court Costs and Counsel Fees

(a) The court in an appraisal proceedi ng coomenced under section
13.30 shall determne all costs of the proceeding, including the
reasonabl e conpensati on and expenses of apprai sers appoi nted by
the court. The court shall assess the costs against the
corporation, except that the court nay assess costs agai nst al

or some of the dissenters, in anounts the court finds equitable,
to the extent the court finds the dissenters acted arbitrarily,
vexatiously, or not in good faith in demandi ng paynment under
section 13.28.

(b) The court may al so assess the fees and expenses of counsel
and experts for the respective parties, in anounts the court
finds equitable:

(1) against the corporation and in favor of any or all dissenters
if the court finds the corporation did not substantially conply
Wi th the requirenments of sections 13.20 through 13.28; or

(2) against either the corporation or a dissenter, in favor of
any other party, if the court finds that the party agai nst whom
the fees and expenses are assessed acted arbitrarily,
vexatiously, or not in good faith with respect to the rights
provi ded by this chapter.

(c) If the court finds that the services of counsel for any

di ssenter were of substantial benefit to other dissenters
simlarly situated, and that the fees for those services should
not be assessed agai nst the corporation, the court may award to
t hese counsel reasonable fees to be paid out of the anobunts
awar ded the di ssenters who were benefited.

Chapter 14
DI SSOLUTI ON
Subchapter A



Vol untary Di ssol ution
14.01 Dissolution by Incorporators or Initial Directors

A majority of the incorporators or initial directors of a
corporation that has not issued shares or has not commenced
busi ness may di ssolve the corporation by delivering to the
secretary of state for filing articles of dissolution that set
forth:

(1) the name of the corporation;
(2) the date of its incorporation;

(3) either {i) that none of the corporation's shares has been
i ssued or (ii) that the corporation has not conmenced business

(4) that no debt of the corporation remains unpaid,;

(5) that the net assets of the corporation remaining after
Wi ndi ng up have been distributed to the sharehol ders, if shares
wer e issued; and

(6) that a majority of the incorporators or initial directors
aut hori zed the di ssol ution.

14. 02 Dissolution by Board of Directors and Sharehol ders

(a) A corporation's board of directors may propose dissol ution
for subm ssion to the sharehol ders.

(b) For a proposal to dissolve to be adopted:

(1) the board of directors nmust recomend dissolution to the

shar ehol ders unl ess the board of directors determ nes that
because of conflict of interest or other special circunmstances it
shoul d make no recomrendati on and conmuni cates the basis for its
determ nation to the sharehol ders; and

(2) the shareholders entitled to vote nust approve the proposal
to dissolve as provided in subsection (e).

(c) The board of directors may condition its subm ssion of the
proposal for dissolution on any basis.

(d) The corporation shall notify each sharehol der, whether or not
entitled to vote, of the proposed sharehol ders' neeting in
accordance with section 7.05. The notice nust also state that

t he purpose, or one of the purposes, of the neeting is to

consi der dissolving the corporation.

(e) Unless the articles of incorporation or the board of
directors (acting pursuant to subsection (c)) require a greater
vote or a vote by voting groups, the proposal to dissolve to be



adopt ed must be approved by a mpjority of all the votes entitled
to be cast on that proposal.

14.03 Articles of Dissolution

(a) At any tine after dissolution is authorized, the corporation
may di ssolve by delivering to the secretary of state for filing
articles of dissolution setting forth:

(1) the name of the corporation;
(2) the date dissolution was authori zed;
(3) if dissolution was approved by the sharehol ders:

(i) the nunmber of votes entitled to be cast on the proposal to
di ssol ve; and

(ii) either the total nunber of votes cast for and agai nst

di ssol ution or the total nunber of undisputed votes cast for

di ssolution and a statenent that the nunber cast for dissolution
was sufficient for approval.

(4) If voting by voting groups was required, the information
requi red by subparagraph (3) nust be separately provided for each
voting group entitled to vote separately on the plan to dissol ve.

(b) A corporation is dissolved upon the effective date of its
articles of dissolution.

14. 04 Revocati on of Di ssol ution

(a) A corporation may revoke its dissolution within 120 days of
its effective date.

(b) Revocation of dissolution nmust be authorized in the sane
manner as the dissolution was authorized unl ess that

aut hori zation permtted revocation by action of the board of
directors alone, in which event the board of directors may revoke
the dissolution w thout sharehol der action.

(c) After the revocation of dissolution is authorized, the
corporation may revoke the dissolution by delivering to the
secretary of state for filing articles of revocation of

di ssol ution, together with a copy of its articles of dissolution,
that set forth

(1) the name of the corporation;

(2) the effective date of the dissolution that was revoked;

(3) the date that the revocation of dissolution was authorized;

(4) if the corporation's board of directors (or incorporators)
revoked the dissolution, a statenment to that effect;



(5) if the corporation's board of directors revoked a dissolution
aut hori zed by the sharehol ders, a statenment that revocation was
permtted by action by the board of directors alone pursuant to

t hat authorization; and

(6) if sharehol der action was required to revoke the dissol ution,
the information required by section 14.03(a)(3) or (4).

(d) Revocation of dissolution is effective upon the effective
date of the articles of revocation of dissolution.

(e) When the revocation of dissolution is effective, it relates
back to and takes effect as of the effective date of the

di ssol ution and the corporation resunmes carrying on its business
as i f dissolution had never occurred.



