/* W continue with part 4 of 8 of the Mbddel Business
Cor porations Act. */

(2) amjority vote of a commttee consisting of two or nore

I ndependent directors appointed by nagjority vote of independent
directors present at a neeting of the board of directors, whether
or not such independent directors constituted a quorum

(c) None of the followi ng shall by itself cause a director to be
consi dered not independent for purposes of this section:

(1) the nom nation or election of the director by persons who are
def endants in the derivative proceedi ng or agai nst whom action is
demanded;

(2) the namng of the director as a defendant in the derivative
proceedi ng or as a person agai nst whom action is denanded or

(3) the approval by the director of the act being challenged in
t he derivative proceeding or demand if the act resulted in no
personal benefit to the director.

(d) If a derivative proceeding is comenced after a determ nation
has been nade rejecting a demand by a sharehol der, the conpl ai nt
shall allege with particularity facts establishing either (1)
that a majority of the board of directors did not consist of

I ndependent directors at the tine the determ nati on was made or
(2) that the requirenents of subsection (a) have not been net.

(e) If amjority of the board of directors does not consist of

i ndependent directors at the tine the determ nation is nade, the
corporation shall have the burden of proving that the

requi renments of subsection (a) have been nmet. |If a mpjority of
the board of directors consists of independent directors at the
time the determnation is nade, the plaintiff shall have the
burden of proving that the requirenments of subsection (a) have
not been net.

(f) The court may appoint a panel of one or nore independent
persons upon notion by the corporation to nake a determ nation
whet her the mai ntenance of the derivative proceeding is in the
best interests of the corporation. |In such case, the plaintiff
shal | have the burden of proving that the requirenents of
subsection (a) have not been net.

/* Interestingly enough the Court is allowed to enforce denocracy
Wi t hin the corporation. */

O ficial Coment.

1. The Persons Making the Determ nation

Section 7.44(b) prescribes the persons by whomthe determ nation
i n subsection (a) my be made. The subsection provides that the



determ nati on may be made by a majority vote of independent
directors if there is a quorum of independent directors, or by a
conmittee of independent directors. These provisions parallel

t he mechanics for determning entitlenent to i ndemification in
section 8.55 of the Mbdel Act except that clause (2) provides
that the conmttee of independent directors shall be appointed by
a vote of the independent directors only, rather than the entire
board. In this respect this clause is an exception to section 8.
25 of the Model Act which requires the approval of at |east a
majority of all the directors in office to create a cormittee and
appoi nt menbers. This approach has been taken to respond to the
criticismexpressed in a few cases that special litigation
commttees suffer froma structural bias because of their
appoi nt rent by vote of non-independent directors. See Hasan v.

Cl eveTrust Realty Investors, 729 F.2d 372, 37677 (6th Cir.1984).

The deci si ons which have exam ned the qualifications of directors
maki ng the determ nati on have required that they be both
"disinterested" in the sense of not having a personal interest in
the transaction being chall enged as opposed to a benefit which
devol ves upon the corporation or all sharehol ders generally, and
"i ndependent” in the sense of not being influenced in favor of

t he defendants by reason of personal or other relationships. See,
e.g., Aronson v. Lewi s, 473 A 2d 805, 812-16 (Del.1984). Only the
word "i ndependent” has been used in section 7.44(b) because it is
bel ieved that this word necessarily al so includes the requirenent
that a person have no interest in the transaction. The concept
of an i ndependent director is not intended to be limted to non-
officer or "outside"” directors but nay in appropriate

ci rcunstances include directors who are also officers.

Many of the special litigation conmmttees involved in the
reported cases consisted of directors who were elected after the
al | eged wongful acts by the directors who were named as

def endants in the action. Subsection (c)(1) nmakes it clear that
the participation of non-independent directors or shareholders in
the nom nation or election of a new director shall not prevent
the new director from being considered i ndependent. This sentence
therefore rejects the concept that the nmere appoi ntnent of new
directors by the non-independent directors makes the new

di rectors not independent in making the necessary determ nation
because of an inherent structural bias. Causes (2) and (3) also
confirmthe decisions by a nunber of courts that the nere fact
that a director has been naned as a defendant or approved the
action being chall enged does not cause the director to be

consi dered not independent. See Aronson v. Lews, 473 A 2d 805,
816 (Del.1984); Lews v. Gaves. 701 F.2d 245 (2d G r.1983). It
is believed that a court will be able to assess any actual bias

i n deciding whether the director is independent w thout any
presunption arising out of the nethod of the director's

appoi ntnent, the mere nanming of the director as a defendant or
the director's approval of the act where the director received no
personal benefit fromthe transaction.

2. Standard to Be Applied



Section 7.44(a) requires that the determ nati on be made by the
appropriate persons in good faith after conducting a reasonabl e
i nqui ry upon which their conclusions are based. The word
"inquiry" rather than "investigation" has been used to nake it

clear that the scope of the inquiry will depend upon the issues
rai sed and the know edge of the group maki ng the determ nation
Wi th respect to the issues. In sone cases, the issues nay be so

sinple or the know edge of the group so extensive that little
additional inquiry is required. In other cases, the group may
need to engage counsel and ot her professionals to nmake an

I nvestigation and assist the group in its evaluation of the

| ssues.

The phrase "in good faith" nodifies both the determ nation and
the inquiry. The test, which is also included in sections 8.30
(general standards of conduct for directors) and 8.51 (authority
to indemify), is a subjective one, nmeaning "honestly or in an
honest manner." The Corporate Director's Gui debook, 33 Bus.Law.
1595, 1601 (1978). As stated in Abella v. Universal Leaf Tobacco
Co., 546 F.Supp. 795, 800 (E.D.Va.1982), "the inquiry intended by
this phrase goes to the spirit and sincerity with which the

i nvestigati on was conducted, rather than the reasonabl eness of
its procedures or basis for conclusions.”

The phrase "upon which its conclusions are based" requires that
the inquiry and the conclusions follow logically. This provision
aut hori zes the court to examne the determnation to ensure that
it has sone support in the findings of the inquiry. The burden
of convincing the court about this issue lies wth whichever
party has the burden under section 7.44(e). This phrase does not
require the persons nmaking the determ nation to prepare a witten
report that sets forth their determ nation and the bases

t herefor, since circunstances will vary as to the need for such a
report. There may, however, be nmany instances where good
corporate practice will conmend such a procedure.

Section 7.44 is not intended to nodify the general standards of
conduct for directors set forth in section 8.30 of the Mddel Act,
but rather to make those standards sonewhat nore explicit in the
derivative proceeding context. 1In this regard, the independent
directors making the determ nation would be entitled to rely on

i nformation and reports from other persons in accordance wth
section 8.30(b).

Section 7.44 is simlar in several respects and differs in
certain other respects fromthe law as it has devel oped in

Del aware and been followed in a nunber of other states. Under

t he Del aware cases, the role of the court in reviewing the
board's determi nation varies dependi ng upon whether the plaintiff
is in a demand required or demand excused situation. Demand is
excused only if the plaintiff pleads particularized facts that
create a reasonabl e doubt that a majority of directors at the

ti me demand woul d be made are i ndependent or disinterested, or
alternatively, that the chall enged transaction was the product of



a valid exercise of business judgnent by the approving board.
Aronson v. Lewis, 473 A 2d 805, 814 (Del.1984); Pogostin v. Rice,
480 A. 2d 619, 624 (Del.1984). If the plaintiff fails to make

ei ther of these two show ngs, demand is required. Since the
Aronson requirenents are difficult to satisfy, the plaintiff
normal Iy nust make demand on the board.

In the unusual case where the plaintiff's demand is excused under
either of the Aronson tests, the plaintiff has standing to bring
the derivative suit. If the corporation seeks to reassert its

right to control the litigation. the corporation will forma
special litigation commttee to determne if the litigationis in
the best interests of the corporation. |[If the corporation files

a notion to dismss the litigation based upon the recommendati on
of the special commttee, Delaware | aw requires the corporation
to bear the burden of proving the i ndependence of the commttee,
t he reasonabl eness of its investigation, and the reasonabl eness
of the bases of its decision reflected in the notion. Zapata
Corp. v. Maldonado, 430 A 2d 779 (Del.1981). Zapata also pernmits
the court a discretionary second step to review the speci al
conmittee's decision by invoking the court's "independent

busi ness judgnent." Id. at 789.

In the usual scenario where demand is not excused, the

shar ehol der nust demand that the board take action and the Zapata
principles do not apply. The board or special conmttee of

| ndependent directors deci des whether the corporation should take
the action the sharehol der requests or respond in sonme other way.
As in the case of all board decisions, the board' s response to

t he sharehol der's demand is presunptively protected by the
traditional business judgnent rule. Allison v. General Mtors
Corp., 604 F.Supp. 1106, 1122 (D.Del.1985). As a result, the
shareholder in filing suit bears the normal burden of creating by
particul ari zed pl eadi ngs a reasonabl e doubt that the board's
response to the demand was wongful. Levine v. Smth, C A No.
8833, n. 5 (Del.Ch. Nov. 27, 1989) (available on LEXIS). The
plaintiff nmust allege with particularity a | ack of good faith,
care, independence or disinterestedness by the directors in
responding to the denand.

In contrast to Del aware's approach, sone jurisdictions have
adopted uniformtests to judge both demand required and demand
excused situations. For exanple, in New York judicial reviewis
always limted to an analysis of the independence and good faith
of the board or commttee and the reasonabl eness of its

i nvestigation; the court does not exam ne the reasonabl eness of
the bases for the board' s decision, nor does the court have the
di scretionary authority to use its independent business judgment.
Auer bach v. Bennett, 47 N.Y.2d 619, 63-34, 419 N VY.S. 2d 920 92-
29, 393 N E. 2d 994, 10024)3 (1979). In contrast, the North
Carolina Suprenme Court has interpreted that state's statutory
provi sions on derivative actions as requiring the application of
the Zapata criteria in both demand required and demand excused
cases. Alford v. Shaw, [320 N.C. 465], 358 S. E. 2d 323, 327
(1987).



Since section 7.42 requires demand in all cases, the distinction
bet ween demand excused and demand required cases does not apply.
Subsections (d) and (e) of section 7.44 carry forward the

di stinction, however, by establishing pleading rules and

al | ocating the burden of proof depending on whether there is a

majority of independent directors. Subsection (d), |ike Del aware
| aw, assigns the plaintiff the threshold burden of alleging facts
establishing that a majority of the board is not independent. If

there is an independent najority, the burden remains with the
plaintiff to plead and establish that the requirenents of section
7.44(a) have not been net. If there is no independent majority
the burden is on the corporation on the issues delineated in
section 7.44(a). In this case, the corporation nust prove both

t he i ndependence of the decisionmakers and the propriety of the

i nqui ry and determnm nati on.

Subsections (d) and (e) of section 7.44 thus follow the first
Aronson standard in allocating the burden of proof depending on
whet her the majority of the board is independent. The Committee
deci ded, however, not to adopt the second Aronson standard for
excusi ng demand (and thus shifting the burden to the corporation)
based on whet her the decision of the board that decided the
chal | enged transaction is protected by the business judgnent
rule. The Conmittee believes that the only appropriate concern
in the context of derivative litigation is whether the board
consi dering the demand has a disabling conflict.

See Starrels v. First Nat'|l Bank, 870 F.2d 1168, 1172-76 (7th
Cir.1989) (Easterbrook, J., concurring).

Thus, the burden of proving that the requirenents of 7.44(a) have
not been net will remain with the plaintiff in several

situations. First, in subsection )b)( 1), the burden of proof

Wi || generally remain with the plaintiff since the subsection
requires a quorum of independent directors and a quorumis
normally a majority. See 8.24. The burden will also remain with
the plaintiff if there is a mgjority of independent directors

whi ch appoints the comm ttee under subsection (b)(2). Under
section 7.44(f), the burden of proof also remains with the
plaintiff in the case of a determ nation by a panel appointed by
the court.

The burden of proof will shift to the corporation, however, where
a mpjority of directors is not independent, and the determ nation
is made by the group specified in subsection (b)(2). It can be
argued that, if the directors maeking the determ nati on under
subsection (b)(2) are independent and have been del egated ful
responsibility for making the decision, the conposition of the
entire board is irrelevant. This argunent is buttressed by the
section's nmethod of appointing the group specified in subsection
(b)(2) since subsection (b)(2) departs fromthe general nethod of
appoi nting conmttees and allows only independent directors,
rather than a majority of the entire board, to appoint the
commttee which will nake the determ nation. Neverthel ess,



despite the argunment that the composition of the board is
irrelevant in these circunstances, the Commttee adopted the
provi si ons of subsections (b)(2) and e) of section 7.44 to
respond to concerns of structural bias.

Finally, section 7.44 does not authorize the court to reviewthe
reasonabl eness of the determ nation. As di scussed above, the
phrase in section 7.44(a) "upon which its concl usions are based"
limts judicial review to whether the determ nation has sone
support in the findings of the inquiry.

3. Pl eading

Former section 7.40(b) provided that the conplaint in a
derivative proceeding nust allege with particularity whether
demand has been made on the board of directors and the board' s
response or why demand was excused. This requirenent is simlar
to rule 23.1 of the Federal Rules of G vil Procedure. Since
demand is now required in all cases, this provision is no |onger
necessary.

Subsection (d) sets forth a nodified pleading rule to cover the
typical situation where plaintiff makes demand on the board, the
board rejects that demand. and the plaintiff comences an action.
In that scenario, in order to state a cause of action, subsection
(d) requires the conplaint to allege facts with particularity
denonstrating either (1) that no majority of independent
directors exists or (2) why the determ nati on does not neet the
standards in subsection (a). Discovery is available to the
plaintiff only after the plaintiff has successfully stated a
cause of action by maeking either of these two show ngs.

7.45 Di sconti nuance or Settl enent

A derivative proceeding nmay not be discontinued or settled

Wi t hout the court's approval. If the court determines that a
proposed di scontinuance or settlenent will substantially affect
the interests of the corporation's shareholders or a class of
sharehol ders, the court shall direct that notice be given to the
shar ehol ders af f ect ed.

O ficial Conment.

Unli ke the statutes of sone states, section 7.45 does not address
the issue of which party should bear the cost of giving this
notice. That is a matter left to the discretion of the court
reviewi ng the proposed settl enent.

7.46 Paynment of Expenses

On term nation of the derivative proceeding the court may:

(1) order the corporation to pay the plaintiff's reasonable
expenses including counsel fees) incurred in the proceeding if it



finds that the proceeding has resulted in a substantial benefit
to the corporation;

(2) order the plaintiff to pay any defendant's reasonabl e
expenses (including counsel fees) incurred in defending the
proceeding if it finds that the proceedi ng was comrenced or

mai nt ai ned wi t hout reasonabl e cause or for an inproper purpose;
or

(3) order a party to pay an opposing party's reasonabl e expenses
(i ncluding counsel fees) incurred because of the filing of a

pl eadi ng, notion or other paper, if it finds that the pl eading,
notion or other paper was not well grounded in fact, after
reasonabl e inquiry, or warranted by existing law or a good faith
argunent for the extension, nodification or reversal of existing
| aw and was i nterposed for an inproper purpose, such as to harass
or to cause unnecessary delay or needless increase in the cost of
litigation.

7.47 Applicability to Foreign Corporations

In any derivative proceeding in the right of a foreign
corporation, the matters covered by this subchapter shall be
governed by the laws of the jurisdiction of incorporation of the
f orei gn corporation except for sections 7.43, 7.45, and 7. 46.
Chapter 8

DI RECTORS AND OFFI CERS

Subchapter A

Board of Directors

8.01 Requirenent for and Duties of Board of Directors

(a) Except as provided in subsection (c), each corporation nust
have a board of directors.

(b) Al corporate powers shall be exercised by or under the

aut hority of, and the business and affairs of the corporation
managed under the direction of, its board of directors, subject
to any limtation set forth in the articles of incorporation.

(c) A corporation having 50 or fewer sharehol ders nmay di spense
wWith or imt the authority of a board of directors by describing
inits articles of incorporation who will performsonme or all of
the duties of a board of directors.

[* In extrenely small corporations, it may make nore sense for
t he shareholders to run the corporation's affiars thenselves. */

8.02 Qualifications of Directors



The articles of incorporation or bylaws may prescribe
qualifications for directors. A director need not be a resident
of this state or a sharehol der of the corporation unless the
articles of incorporation or bylaws so prescribe.

8. 03 Nunber and Election of Directors

(a) A board of directors nust consist of one or nore individuals,
Wi th the nunber specified in or fixed in accordance with the
articles of incorporation or byl aws.

(b) If a board of directors has power to fix or change the nunber
of directors, the board nmay increase or decrease by 30 percent or
| ess the nunber of directors |ast approved by the sharehol ders,
but only the sharehol ders nay increase or decrease by nore than
30 percent the nunmber of directors |ast approved by the

shar ehol ders.

(c) The articles of incorporation or bylaws nay establish a

vari abl e range for the size of the board of directors by fixing a
m ni nrum and maxi mum nunber of directors. |[If a variable range is
est abl i shed, the nunber of directors nay be fixed or changed from
time to time, within the mni mumand nmaxi rum by the sharehol ders
or the board of directors. After shares are issued, only the
sharehol ders nmay change the range for the size of the board or
change froma fixed to a variabl e-range size board or vice versa.

(d) Directors are elected at the first annual sharehol ders
nmeeting and at each annual neeting thereafter unless their terns
are staggered under section 8.06.

8.04 Election of Directors by Certain O asses of Sharehol ders

If the articles of incorporation authorize dividing the shares
into classes, the articles may al so authorize the election of al
or a specified nunber of directors by the holders of one or nore
aut hori zed cl asses of shares. A class (or classes) of shares
entitled to elect one or nore directors is a separate voting
group for purposes of the election of directors.

O ficial Comment

Section 8.04 nakes explicit that the articles of incorporation
may provide that a specified nunber (or all) of the directors may
be el ected by the hol ders of one or nore classes of shares. This
approach is widely used in closely held corporations to effect an
agreed upon allocation of control, for exanple, to ensure
mnority representation on the board of directors by issuing to
that mnority a class of shares entitled to elect one or nore
directors. A class (or classes) of shares entitled to el ect
separately one or nore directors constitutes a separate voting
group for purposes of the election of directors; wthin each
voting group directors are elected by a plurality of votes and



quorum and voting requirenents nust be separately net by each
voting group. See sections 7.25, 7.26, and 7.28.

8.05 Ternms of Directors Generally

(a) The terns of the initial directors of a corporation expire at
the first sharehol ders' neeting at which directors are el ected.

(b) The terns of all other directors expire at the next annual
sharehol ders' neeting following their election unless their terns
are staggered under section 8.06.

(c) A decrease in the nunber of directors does not shorten an
i ncunmbent director's term

(d) The termof a director elected to fill a vacancy expires at
t he next shareholders' neeting at which directors are el ected.

(e) Despite the expiration of a director's term he continues to
serve until his successor is elected and qualifies or until there
is a decrease in the nunber of directors.

8.06 Staggered Terns for Directors

If there are nine or nore directors, the articles of

i ncorporation may provide for staggering their terns by dividing
the total nunber of directors into two or three groups, with each
group containing one half or one-third of the total, as near as
may be. In that event, the terns of directors in the first group
expire at the first annual sharehol ders' neeting after their
election, the ternms of the second group expire at the second
annual sharehol ders' neeting after their election, and the terns
of the third group, if any, expire at the third annual

sharehol ders' neeting after their election. At each annual
sharehol ders' neeting held thereafter, directors shall be chosen
for a termof two years or three years, as the case nmay be, to
succeed those whose terns expire.

8. 07 Resignation of Directors

(a) A director may resign at any tinme by delivering witten
notice to the board of directors, its chairman, or to the

cor porati on.

(b) Aresignation is effective when the notice is delivered
unl ess the notice specifies a later effective date.

8. 08 Renoval of Directors by Sharehol ders

(a) The sharehol ders may renove one or nore directors with or

Wi t hout cause unless the articles of incorporation provide that
directors may be renmoved only for cause.



(b) If a director is elected by a voting group of sharehol ders,
only the sharehol ders of that voting group may participate in the
vote to rempove him

(c) If cunulative voting is authorized, a director may not be
renoved if the nunmber of votes sufficient to el ect himunder
cunul ative voting is voted against his renmoval. If cunulative
voting is not authorized, a director nay be renoved only if the
nunber of votes cast to renbve hi mexceeds the nunber of votes
cast not to renmove him

(d) A director may be renpved by the sharehol ders only at a
neeting called for the purpose of renoving himand the neeting
notice nust state that the purpose, or one of the purposes, of
the neeting is renoval of the director.

8. 09 Renoval of Directors by Judicial Proceeding

(a) The [nane or describe] court of the county where a
corporation's principal office (or, if none in this state, its
regi stered office) is located may renove a director of the
corporation fromoffice in a proceeding comenced either by the
corporation or by its sharehol ders holding at |east 10 percent of
t he outstandi ng shares of any class if the court finds that (1)
the director engaged in fraudul ent or dishonest conduct, or gross
abuse of authority or discretion, with respect to the corporation
and (2) renoval is in the best interest of the corporation.

(b) The court that renoves a director may bar the director from
reelection for a period prescribed by the court.

(c) If sharehol ders conmence a proceedi ng under subsection (a),
t hey shall nake the corporation a party defendant.

O ficial Comment

Section 8.09 authorizes the renoval of a director who is found in
a judicial proceeding to have engaged in fraudul ent or dishonest
conduct or gross abuse of office. For exanple, a judicial
proceeding (as contrasted with renoval under section 8.08) nay be
necessary or appropriate in the follow ng situations:

1) In a closely held corporation, the director charged with

m sconduct is elected by voting group or cumul ative voting, and

t he sharehol ders with power to prevent his renoval exercise that
power despite the existence of fraudul ent or dishonest conduct.
The classic exanple is where the director charged with m sconduct
hi nsel f possesses sufficient votes to prevent his own renoval and
exercises his voting power to that end.

(2) In a publicly held corporation, the director charged with

m sconduct declines to resign, though urged to do so, and because
of the large nunber of w dely scattered sharehol ders, a speci al
sharehol ders' neeting can be held only after a period of del ay
and at consi derabl e expense.



A shar ehol der who owns | ess than 10 percent of the outstanding
shares of the corporation nmay bring suit derivatively in the nane
of the corporation under this section upon conpliance with the
requi renments of section 7.40. A shareholder who owns at |east 10
percent of the outstanding shares of the corporation nay naintain
suit in his own nane and in his own right wthout conpliance with
section 7.40. The corporation, however, nust be nade a party to

t he proceeding. See section 8.09(c).

The purpose of section 8.09 is to permt the pronpt and efficient
el i mnation of dishonest directors. It is not intended to permt
judicial resolution of internal corporate struggles for control
except in those cases in which a court finds that the director
has been guilty of wongful conduct of the type descri bed.

8. 10 Vacancy on Board
(a) Unless the articles of incorporation provide otherwise, if a
vacancy occurs on a board of directors, including a vacancy
resulting froman increase in the nunber of directors:

(1) the shareholders may fill the vacancy;

(2) the board of directors may fill the vacancy; or

(3) if the directors renaining

[
quorum of the board, they may fi
vote of a majority of all the di

n office constitute fewer than a
Il the vacancy by the affirmative
rectors remaining in office.

(b) If the vacant office was held by a director elected by a
voting group of shareholders, only the hol ders of shares of that
voting group are entitled to vote to fill the vacancy if it is
filled by the sharehol ders.

(c) A vacancy that will occur at a specific |ater date (by reason
of a resignation effective at a |later date under section 8.07(b)
or otherwise) may be filled before the vacancy occurs but the new
director may not take office until the vacancy occurs.

O ficial Comment

Section 8.10(a)(3) allows the directors remaining in office to
fill vacancies even though they are fewer than a quorum The test
for the exercise of this power is whether the directors remaining
in office are fewer than a quorum not whether the directors
seeking to act are fewer than a quorum For exanple, on a board
of six directors where a quorumis four, if there are two
vacanci es, they may not be filled under section 8.10(a)(3) at a
"meeting"” attended by only three directors. Even though the three
directors are fewer than a quorum section 8.10(a)(3) is not
appl i cabl e because the nunber of directors remaining in office-
four-is not fewer than a quorum



8. 11 Conpensation of Directors

Unl ess the articles of incorporation or bylaws provide otherw se,
the board of directors may fix the conpensation of directors.

Subchapter B
Meeti ngs and Action of the Board
8.20 Meetings

(a) The board of directors may hol d regul ar or special neetings
in or out of this state.

(b) Unless the articles of incorporation or bylaws provide

ot herwi se, the board of directors may permt any or all directors
to participate in a regular or special neeting by, or conduct the
nmeeting through the use of, any means of communi cation by which
all directors participating may sinmultaneously hear each ot her
during the neeting. A director participating in a neeting by this
nmeans i s deenmed to be present in person at the neeting.

8.21 Action Wthout Meeting

(a) Unless the articles of incorporation or bylaws provide

ot herwi se, action required or permtted by this Act to be taken
at a board of directors' neeting may be taken without a neeting
if the action is taken by all menbers of the board. The action
must be evi denced by one or nore witten consents describing the
action taken, signed by each director, and included in the
mnutes or filed with the corporate records reflecting the action
t aken.

(b) Action taken under this section is effective when the |ast
director signs the consent, unless the consent specifies a
different effective date.

(c) A consent signed under this section has the effect of a
neeting vote and may be described as such in any docunent.

O ficial Comment

The power of the board of directors to act unaninously w thout a
neeting is based on the pragmatic consideration that in many
situations a formal neeting is a waste of tine. For exanple, in
a closely held corporation there will often be informnal

di scussi on by the manager-owners of the venture before a decision
is made. And, of course, if there is only a single director (as
is permtted by section 8.03), a witten consent is the natural
met hod of signifying director action. Consent may be signified
on one or nore docunents if desirable.

In publicly held corporations, formal neetings of the board of
directors may be appropriate for nmany actions. But there wll
al ways be situations where pronpt action is necessary and the



deci si on noncontroversial, so that approval w thout a fornal
meeting may be appropriate.

Under section 8.21 the requirenment of unani nous consent precludes
the possibility of stifling or ignoring opposing argunent. A

di rector opposed to an action that is proposed to be taken by
unani nous consent, or uncertain about the desirability of that
action, may conpel the holding of a directors neeting to discuss
the matter sinply by w thholding his consent.

8.22 Notice of Meeting

(a) Unless the articles of incorporation or bylaws provide

ot herwi se, regular neetings of the board of directors may be held
Wi t hout notice of the date, time, place, or purpose of the
meet i ng.

(b) Unless the articles of incorporation or bylaws provide for a
| onger or shorter period, special neetings of the board of
directors must be preceded by at |east two days' notice of the
date, time, and place of the neeting. The notice need not
descri be the purpose of the special neeting unless required by
the articles of incorporation or byl aws.

8.23 Wai ver of Notice

(a) Adirector may waive any notice required by this Act, the
articles of incorporation, or bylaws before or after the date and
time stated in the notice. Except as provided by subsection (b)

, the waiver nust be in witing, signed by the director entitled
to the notice, and filed with the m nutes or corporate records.

(b) Adirector's attendance at or participation in a neeting
wai ves any required notice to himof the nmeeting unless the
director at the beginning of the neeting (or pronptly upon his
arrival) objects to holding the neeting or transacting business
at the neeting and does not thereafter vote for or assent to
action taken at the neeting.

8.24 Quorum and Voti ng

(a) Unless the articles of incorporation or bylaws require a
greater number, a quorum of a board of directors consists of:

(1) a mpjority of the fixed nunber of directors if the
corporation has a fixed board size; or

(2) a mjority of the nunber of directors prescribed, or if no
nunber is prescribed the nunber in office i Mmediately before the
neeting begins, if the corporation has a vari abl e-range si ze
boar d.

(b) The articles of incorporation or bylaws nay authorize a
quorum of a board of directors to consist of no fewer than one-



third of the fixed or prescribed nunber of directors determ ned
under subsection (a).

(c) If a quorumis present when a vote is taken, the affirmative
vote of a majority of directors present is the act of the board
of directors unless the articles of incorporation or byl aws
require the vote of a greater nunber of directors.

(d) Adirector who is present at a neeting of the board of
directors or a conmttee of the board of directors when corporate
action is taken is deenmed to have assented to the action taken
unl ess: (1) he objects at the beginning of the neeting (or
pronptly upon his arrival) to holding it or transacting business
at the neeting; (2) his dissent or abstention fromthe action
taken is entered in the mnutes of the neeting; or (3) he
delivers witten notice of his dissent or abstention to the
presiding officer of the neeting before its adjournnment or to the
corporation inmediately after adjournnent of the neeting. The
right of dissent or abstention is not available to a director who
votes in favor of the action taken.

8.25 Conmmi ttees

(a) Unless the articles of incorporation or bylaws provide

ot herwi se, a board of directors nmay create one or nore conmttees
and appoi nt nmenbers of the board of directors to serve on them
Each conm ttee nust have two or nore nenbers, who serve at the

pl easure of the board of directors.

/* Modern | arger corporations usually divide all major functions
between commttees. In fact, the Fortune 500 usually even have a
conmi ttee which does nost of the real work. Acutal operation of
the corporation will usually be delegated to an "operating
comittee. " */

(b) The creation of a conmttee and appoi ntnment of nenbers to it
nmust be approved by the greater of (1) a mpjority of all the
directors in office when the action is taken or (2) the nunber of
directors required by the articles of incorporation or bylaws to
take action under section 8. 24.

(c) Sections 8.20 through 8.24, which govern neetings, action
Wi t hout mneetings, notice and wai ver of notice, and quorum and
voting requirenments of the board of directors, apply to
commttees and their nenbers as well.

(d) To the extent specified by the board of directors or in the
articles of incorporation or bylaws, each conmittee nmay exercise
the authority of the board of directors under section 8.01.

(e) Acommttee may not, however:

(1) authorize distributions;



(2) approve or propose to sharehol ders action that this Act
requi res be approved by sharehol ders;

(3) fill vacancies on the board of directors or on any of its
comi tt ees;

(4) anmend articles of incorporation pursuant to section 10.02;
(5) adopt, anend, or repeal byl aws;
(6) approve a plan of nerger not requiring sharehol der approval;

(7) authorize or approve reacquisition of shares, except
according to a fornmula or nmethod prescribed by the board of
directors; or

(8) authorize or approve the issuance or sale or contract for
sal e of shares, or determ ne the designation and relative rights,
preferences, and limtations of a class or series of shares,
except that the board of directors nay authorize a conmttee (or
a senior executive officer of the corporation) to do so within
limts specifically prescribed by the board of directors.

(f) The creation of, delegation of authority to, or action by a
conmittee does not al one constitute conpliance by a director with
the standards of conduct described in section 8. 30.

O ficial Comment

Section 8.25 nakes explicit the comon | aw power of a board of
directors to act through commttees of directors and specifies
the powers of the board of directors that are nondel egabl e, that
i's, powers that only the full board of directors may exercise.
Section 8.25 deals only with committees of the board of directors
exercising the functions of the board of directors; the board of
di rectors or nmanagenent, independently of section 8.25, may
est abl i sh nonboard comm ttees conposed of directors, enployees,
or others to deal with corporate powers not required to be

exerci sed by the board of directors.

Section 8.25(b) provides that a commttee of the board of
directors may be created only by the affirmative vote of a
majority of the board of directors then in office, or, if
greater, by the nunber of directors required to take action by
the articles of incorporation or the bylaws. This supermajority
requi renent reflects the inportance of the decision to invest
board commttees with power to act under section 8.25.

Conmittees of the board of directors are assum ng increasingly

i nportant roles in the governance of publicly held corporations.
See "The Corporate Director's Qui debook," 33 Bus.Law. 1591(1978)
; "The Overview Comm ttees of the Board of Directors,” 35 Bus.
Law. 1335 (1980). Executive comm ttees have | ong provided

gui dance to managenent between neetings of the full board of
directors. Audit conmttees also have a |l ong history of



perform ng essential review and control functions on behal f of
the board of directors. In recent years nom nating and
conpensation conm ttees, conposed prinmarily or entirely of
nonmanagenent directors, have al so becone nore w dely used by
publicly held corporations.

Section 8.25 establishes the desirable and appropriate role of
director conmittees in light of conpeting considerations: on the
one hand, it seens clear that appropriate board commttee action
is not only desirable but also is likely to inprove the
functioning of larger and nore diffuse boards of directors; on

t he ot her hand, whol esal e del egation of authority to a board
conmttee, to the point of abdication of director responsibility
as a board of directors, is manifestly inappropriate and
undesirabl e. Overbroad del egati on al so i ncreases the potential,
where the board of directors is divided, for usurpation of basic
board functions by nmeans of delegation to a conmttee dom nated
by one faction.

Section 8.25(e) prohibits delegation of authority with respect to
nost nmergers, sales of substantially all the assets, anmendnents
to articles of incorporation and voluntary dissol ution under
section 8.25(e)(2) since these require sharehol der action. On the
ot her hand, under section 8.25(e) many actions of a materi al
nature, such as the authorization of |ong-termdebt and capital

i nvestment or the pricing of shares, nmay properly be nade the
subj ect of conmittee del egati on.

The statutes of several states nake nondel egabl e certain powers
not listed in section 8.25(e) for exanple, the power to change
the principal corporate office, to appoint or renove officers, to
fix director conpensation, or to renpbve agents. These are not
prohi bited by section 8.25(e) since the whole board of directors
may reverse or rescind the commttee action taken, if it should
Wi sh to do so, without undue risk that inplenentation of the
conmittee action mght be irrevocable or irreversible.

Section 8.25(f) makes clear that although the board of directors
may delegate to a conmttee the authority to take action, the
desi gnation of the conmttee, the delegation of authority to it,
and action by the commttee will not alone constitute conpliance
by a noncomm ttee board nenber with his responsibility under
section 8.30. On the other hand, a nonconmttee director also

Wi || not automatically incur liability should the action of the
particular conmttee fail to neet the standard of care set out in
section 8.30. The noncommittee nenber's liability in these cases
Wi | | depend upon whether he failed to conply with section 8.30
(b)(3). Factors to be considered in this regard will include the
care used in the delegation to and supervision over the

conm ttee, and the anount of know edge regarding the particul ar
matter which the noncommttee director has available to him Care
i n del egati on and supervision include appraisal of the
capabilities and diligence of the comrittee directors in |ight of
the subject and its relative inportance and nay be facilitated,
in the usual case, by review of mnutes and recei pt of other



reports concerning commttee activities. The enuneration of
these factors is intended to enphasi ze that directors may not
abdi cate their responsibilities and secure exoneration from
liability sinply by delegating authority to board comm ttees.

Rat her a director against whomliability is asserted based upon
acts of a conmmittee of which he is not a nmenber avoids liability
i f the standards contained in section 8.30 are net.

Section 8.25(f) has no application to a nenber of the committee
itself. The standard applicable to a conmttee nenber is set
forth in section 8.30(a).

Subchapter C

St andar ds of Conduct

8.30 CGeneral Standards for Directors

(a) A director shall discharge his duties as a director,
i ncluding his duties as a nenber of a commttee:

(1) in good faith;

(2) with the care an ordinarily prudent person in a |like position
woul d exerci se under simlar circunstances; and

(3) in a manner he reasonably believes to be in the best
i nterests of the corporation.

(b) I'n discharging his duties a director is entitled to rely on
i nformation, opinions, reports, or statenents, including
financial statenents and other financial data, if prepared or
presented by:

(1) one or nore officers or enployees of the corporation whomthe
di rector reasonably believes to be reliable and conpetent in the
matters presented;

(2) legal counsel, public accountants, or other persons as to
matters the director reasonably believes are within the person's
prof essi onal or expert conpetence; or

(3) a commttee of the board of directors of which he is not a
menber if the director reasonably believes the commttee nerits
confi dence.

(c) Adirector is not acting in good faith if he has know edge
concerning the matter in question that nmakes reliance otherw se
permtted by subsection (b) unwarranted.

(d) Adirector is not liable for any action taken as a director,
or any failure to take any action, if he perfornmed the duties of
his office in conpliance with this section.



O ficial Comment

Section 8.30 defines the general standard of conduct for
directors. It sets forth the standard by focusing on the manner
in which the director perfornms his duties, not the correctness of
his decisions. Section 8.30(a) thus requires a director to
performhis duties in good faith, with the care of an ordinarily
prudent person in a |like position and in a manner he believes to
be in the best interests of the corporation.

Even before statutory fornulations of directors' duty of care,
courts sonetines invoked the business judgnent rule in
determ ni ng whether to inpose liability in a particular case. In
doi ng so, courts have sonetines used | anguage sinmlar to the
standards set forth in section 8.30(a). The elenents of the
busi ness judgnent rule and the circunstances for its application
are continuing to be devel oped by the courts. In view of that
continuing judicial devel opnment, section 8.30 does not try to
codi fy the business judgnent rule or to delineate the

di fferences, if any, between that rule and the standards of
director conduct set forth in this section. That is a task left
to the courts and possibly to later revisions of this Mdel Act.

|. Section 8.30(a)

Section 8.30(a) establishes a general standard of care for al
directors. It requires a director to exercise "the care an
ordinarily prudent person in a |like position would exercise."
Sone state statutes use the words "diligence,” "care," and
"skill"™ to define this duty. E.g., N C Gen.Stat.Ann. 55-35
(1975). There is very little authority as to what "skill" and
"diligence," as distinguished from"care," can be required or
properly expected of corporate directors in the performance of
their duties. ~“Skill,” in the sense of technical conpetence in a
particular field, should not be a qualification for the office of
director. The concept of "diligence" is sufficiently subsuned
Wi t hin the concept of "care." Accordingly, the words "diligence"
and "skill"™ were omtted fromthe standard adopted.

Li kew se, section 8.30 does not use the term"fiduciary” in the
standard for directors' conduct, because that term coul d be
confused with the unique attributes and obligations of a
fiduciary inposed by the law of trusts, sone of which are not
appropriate for directors of a corporation.

Several of the phrases chosen to define the general standard of
care in section 8.30(a) deserve specific nmention.

(1) The reference to "ordinarily prudent person” enbodies |ong
traditions of the common law, in contrast to suggested standards
that mght call for sone undefined degree of expertise, like
"ordinarily prudent businessman."” The phrase recogni zes the need
for innovation, essential to profit orientation, and focuses on



the basic director attributes of conmon sense, practical w sdom
and i nfornmed judgnent.

(2) The phrase "in a like position” recognizes that the "care"
under consideration is that which would be used by the
"ordinarily prudent person if he were a director of the
particul ar corporation.

(3) The conbined phrase "in a like position under simlar
circunmstances is intended to recognize that (a) the nature and
extent of responsibilities will vary, depending upon such factors
as the size, conplexity, urgency, and location of activities
carried on by the particular corporation, (b) decisions nust be
made on the basis of the informati on known to the directors

Wi t hout the benefit of hindsight, and (c) the special background,
qual i fications, and nmanagenent responsibilities of a particular
director may be relevant in evaluating his conpliance with the
standard of care. Even though the quoted phrase takes into
account the special background, qualifications and managenent
responsibilities of a particular director. it does not excuse a
di rector | acking busi ness experience or particular expertise from
exerci sing the common sense, practical w sdom and infornmed

j udgnent of an "ordinarily prudent person.

The process by which a director inforns hinself will vary but the
duty of care requires every director to take steps to becone

i nformed about the background facts and circunstances before
taking action on the matter at hand. In relying upon the
performance by nmanagenent of del egated or assigned duties
pursuant to section 8.01 (including, for exanple, matters of |aw
and | egal conpliance), the director may depend upon the
presunption of regularity, absent know edge or notice to the
contrary. A director may also rely on information, opinions,
reports, and statenents prepared or presented by others as set
forth in section 8.30(b). Furthernore, a director should not be
expected to anticipate the problens which the corporation may
face except in those circunstances where somnet hing has occurred
to make it obvious to the director that the corporation should be
addressing a particul ar problem

2. Section 8.30(b)

A director conplying with the standards expressed in section 8.
30(a) is entitled to rely upon information, opinions, reports or
statenments, including financial statenments and other financi al
data, prepared or presented by the persons or commttees
described in section 8.30(b). The right to rely under this
section applies to the entire range of matters for which the
board of directors is responsible. Under section 8.30(c),
however, a director so relying nust be w thout know edge
concerning the matter in question that woul d cause his reliance
to be unwarranted. Al so inherent in the concept of good faith is
the requirenent that, in order to be entitled to rely on a
report, statenent, opinion, or other matter, the director nust
have read the report or statenent in question, or have been



present at a neeting at which it was orally presented, or have
taken ot her steps to becone generally famliar with its contents.
In short, the director must conply wth the general standard of
care of section 8.30(a) in making a judgnment as to the
reliability and conpetence of the source of information upon

whi ch he proposes to rely.

Section 8.30(b) permts reliance upon outside advisers, including
not only those in the professional disciplines customarily
supervi sed by state authorities, such as | awers, accountants,
and engi neers, but also those in other fields involving special
experience and skills, such as investnent bankers, geol ogists,
managenent consultants, actuaries, and real estate appraisers.
The concept of "expert conpetence” in section 8.30(b)(2) enbraces
a wde variety of qualifications and is not limted to the nore
preci se and narrower recognition of experts under the Securities
Act of 1933. In this respect section 8.30(b) goes beyond any

exi sting state business corporation act, although several state
statutes permt reliance on reports of appraisers selected with
reasonabl e care by the board of directors and deal with the scope
and nature of corporate reports and records generally.

Section 8.30(b) permts reliance upon a conmttee of the board of
di rectors when perform ng a supervisory or other functions in

i nstances where neither the full board of directors nor the
conmittee takes dispositive action. For exanple, there nay be
reliance upon an investigation undertaken by a board commttee
and reported to the full board of directors, which fornms the
basis for action by the board of directors itself. Another
exanple is reliance upon a conmmittee of the board of directors,
such as a corporate audit commttee, with respect to the ongoing
rol e of oversight of the accounting and auditing functions of the
cor porati on.

In conditioning reliance upon reasonabl e belief that the board
conmittee nmerits the director's "confidence,"” section 8.30(b)(3)
recogni zes a difference between a board conmittee and an expert.
In sections 8.30(b)(1) and (2) the reference is to "conpetence of
an expert,"” which recogni zes the expectation of experience and in
nost instances technical skills on the part of those upon whom
the director may rely. In section 8.30(b)(3), the concept of
"confidence" is substituted for "conpetence"” in order to avoid
any inference that technical skills are a prerequisite.

3. Section 8.30(c)

Section 8.30(c) expressly prevents a director from"hiding his
head in the sand" and relying on information, opinions, reports,
or statements when he has actual know edge whi ch makes reliance
unwar r ant ed.

4. Section 8.30(d)



Section 8.30(d) makes clear that the section will apply whether
or not affirmative action was in fact taken. If the board of
directors or a commttee considers an issue (such as a
reconmendati on of independent auditors concerning the
corporation's internal accounting controls) and determ nes not to
take action, the determination not to act is protected by section
8.30. Simlarly, if the board of directors or conmttee

del egates responsibility for handling a matter to subordi nates,

t he del egation constitutes "action” under section 8.30. Section
8.30(d) applies (assuming its requirenents are satisfied) to any
consci ous consideration of matters involving the affairs of the
corporation. It also applies to the determ nation by the board
of directors of which matters to address and which not to
address. Section 8.30(d) does not apply only when the director
has failed to consider taking action which under the

ci rcunmstances he is obliged to consider taking.

5. Application to Oficers
Section 8.30 generally deals only with directors. Section 8.42

and its Oficial Comment explain the extent to which the
provi sions of section 8.30 apply to officers.



