[* Part 6 of 8. */
(2) Party to the Transaction-The Corporation

Transaction by what entity? In the usual case, the transaction in
question would be by X Co. But assunme that X Co. is the

controlling corporation of 5 Co. (i.e., it controls the vote for
directors of 5 Co.). D wshes to sell a building he owns to X Co.
and X Co. is willing to buy it. As a business matter, it wll

often make no difference to X Co. whether it takes the title
itself or places it with its subsidiary S Co. or another entity
that X Co. controls. The applicability of subchapter F cannot be
all oned to depend upon that formal distinction. The subchapter
therefore includes within its operative framework transactions by
a subsidiary or controlled entity of X Co. See the Note on Parent
Conpani es and Subsi di ari es bel ow.

(3) Party to the Transaction-The Director

Subdi vision (1)(i) and subdivision (1)(ii) differ as to the
persons covered and as to the threshold of transacti onal

si gni ficance. Subdivision (1)(i), addressed to D and rel ated
persons of D, includes as directors' conflicting interest
transactions all transactions that neet the substantive criteria
prescribed. By contrast, subdivision (1)(ii), addressed to
transactions involving other designated persons, excludes from
its coverage transactions that are not sufficiently significant
to the corporation to warrant decision at the boardroom | evel.

As a generalization, the |linkage between a director and a
"related person” is closer than that between the director and

t hose persons and entities specified in subdivision (1)(ii).
Correspondi ngly, the threshold of conflicting interest under
subdivision (1)(i) is lower than that set for subdivision (1)
(ii). Thus, all routine transactions of X Co. are excluded from
the definition of director's conflicting interest transaction

unl ess they fall within subdivision (1)(i). [If Y Co., a conputer
conpany of which Dis also an outside director, sells office
machinery to X Co., the transaction will not normally give rise

to a conflicting interest for D fromthe perspective of either
conpany since the transaction is a routine matter that woul d not
conme before either board. If, however, the transaction is of such
significance to one of the two conpanies that it would cone

bef ore the board of that conpany, then D has a conflicting
interest in the transaction with respect to that conpany.

Implicit in subdivision (1)(ii) is a recognition that X Co. and Y
Co., particularly if large enterprises, are |likely to have

routi ne, perhaps frequent, business dealings with each other as

t hey buy and sell goods and services in the marketplace. The
terms of these dealings are dictated by conpetitive market forces
and the transactions are conducted at personnel |evels far bel ow
t he boardroom The fact that D has sone relationship with Y Co.
is not initself sufficient reason to open these snaller scale

| nper sonal business transactions to challenge if not passed

t hrough the board in accordance with section 8.62 procedures. It



woul d be doubly inpractical to do so twice where X Co. and Y Co.
have a common director.

Subchapter F takes the practical position. The definition in
subdivision (1)(ii) excludes nobst such transactions both by its
"know edge"” requirenment and by its higher threshold of econom c
significance. 1In alnost all cases, any such transaction, if
chal | enged, woul d be easily defensible as being "fair.” In
respect of day-to-day business dealings, the main practical risk
of inpropriety would be that a director having a conflicting

i nterest m ght seek to exert inappropriate influence upon the
interior operations of the enterprise, mght try to use his
status as a director to pressure |ower |evel enployees to divert
their business out of ordinary channels to his advantage. But a
director's affirmative m sconduct goes well beyond a clai mthat
he has a conflicting interest, and judicial action against such
| mproper behavi or remains avail able. See also the Ofici al
Conment to section 8.62(b) regardi ng conmon directors.

The absence of the significance threshold in subdivision (1)(i)
does not inpose an i nappropriate burden on directors and rel ated
persons. The comronpl ace and oftentinmes recurring transaction
wi | | involve purchase of the corporation's product line; it wll
usually not be difficult for Dto show that the transacti on was
on conmercial ternms and was fair, or indeed, that he had no

know edge of the transaction. As a result, these transactions do
not invite harassing |awsuits against the director. A purchase
by D of a product of X Co. at a usual "enployee's discount,"
while technically assailable as a conflicting interest
transaction, would custonmarily be viewed as "fair" to the
corporation as a routine incident of the office of director. For
ot her transactions between the corporation and the director or
those close to him D can, and should, have the burden of
establishing the fairness of the transaction if it is not passed
upon by the armis length review of qualified directors or the

hol ders of qualified shares. |If there are any reasons to believe
that the ternms of the transaction m ght be questioned as unfair
to X Co., Dis well advised to pass the transaction through the
saf e harbor procedures for subchapter F.

Not e on Parent Conpani es and Subsi di aries

If a subsidiary is wholly owned, there is no outside hol der of
shares of the subsidiary to be injured with respect to
transacti ons between the two corporations.

Transacti ons between a parent corporation and a partially-owned
subsidiary may raise the possibility of abuse of power by a
majority shareholder to the di sadvantage of a mnority

shar ehol der. Subchapter F has no rel evance as to how a court
should deal with that claim

If there are not at |east two outside directors of the
subsi diary, the subsidiary and the board of directors mnust
operate on the basis that any transaction between the subsidiary



and the parent that reaches the significance threshold in
subdivision (1 Xii) may, as a technical matter, be chall engeabl e
by a minority sharehol der of the subsidiary on grounds that it is

a director's conflicting interest transaction. |In that case, the
directors of the subsidiary will have to establish the fairness
of the transaction to the subsidiary. 1In practice, however, the

case | aw has dealt with such clains under the rubric of the
duties of a majority shareholder and that is, in reality, the
better approach. See the Oficial Conment to section 8.61(b).

3. Rel ated Person

Two subcategories of "related person” of the director are set out
i n subdivision (3). These subcategories are specified,
excl usive, and preenpti ve.

The first subcategory is made up of closely related famly, or
near-famly, individuals, trusts, and estates as specified in
clause (i). The clause is exclusive insofar as famly

rel ati onshi ps are concerned. The references to a "spouse" are

i ntended to include a conmon | aw spouse or unrel ated cohabitant.

The second subcategory is nade up of persons specified in clause
(ii) to whomor which the director is linked in a fiduciary
capacity as, for exanple, in his status as a trustee or

adm nistrator. (Note that the definition of "person” in the
Model Act includes both individuals and entities. See section 1
40(16).) Fromthe perspective of x Co., D s fiduciary

rel ati onshi ps are always a sensitive concern. A conscientious
director may be able to control his own greed arising froma
conflicting personal interest. And he may resist the tenptation
to assist his wife or child. But he can never escape his | egal
obligation to act in the best interests of another person for
whom he is a trustee or other fiduciary.

4. Required Disclosure

Two separate el enments nake up the defined term"required

di scl osure. They are disclosure of the existence of the
conflicting interest and then disclosure of the material facts
known to D about the subject of the transaction.

Subdi vision (4) calls for disclosure of all facts known to D
about the subject of the transaction that an ordinarily prudent
person woul d reasonably believe to be material to a judgnment by

t he person acting for the corporation as to whether to proceed or
not to proceed with the transaction. If a director knows that the
| and the corporation is buying fromhimis sinking into an
abandoned coal mne, he nust disclose not only that he is the
owner and that he has an interest in the transaction but also
that the land is subsiding; as a director of x Co. he may not

i nvoke caveat enptor. But in the same circunstances the director
i s not under an obligation to reveal the price he paid for the
property ten years ago, or that he inherited it, since that
Information is not material to the corporation's business



j udgnent as to whether or not to proceed with the transaction.
Further, while material facts that pertain to the subject of the
transaction nust be disclosed, a director is not required to
reveal personal or subjective information that bears upon his
negotiati ng position (such as, for exanple, his urgent need for
cash, or the |owest price he would be willing to accept). This is
true despite the fact that such infornmation would obviously be
rel evant to the corporation's decision-making in the sense that,
if known to the corporation, it could equip the corporation to
hold out for terns nore favorable to it.

Underlying the definition of the twin conponents of "required

di sclosure” is the critically inportant provision contained in
subdi vision (1) that a basic precondition for the existence of a
"conflicting interest” is that the director know of the
transaction and al so that he know of the existence of his
conflicting interest.

5. Time of Conmi tnent

The time of the commtnent by the corporation (or its subsidiary
or other controlled entity) to the transaction is defined in
operational terns geared to change of econom c position.

8.61 Judicial Action

(a) Atransaction effected or proposed to be effected by a
corporation (or by a subsidiary of the corporation or any other
entity in which the corporation has a controlling interest) that
is not a director's conflicting interest transaction may not be
enj oi ned, set aside, or give rise to an award of damages or ot her
sanctions, in a proceeding by a shareholder or by or in the right
of the corporation, because a director of the corporation, or any
person wi th whom or which he has a personal, econom c, or other
associ ation, has an interest in the transaction.

(b) Adirector's conflicting interest transaction nay not be
enj oi ned, set aside, or give rise to an award of danmages or ot her
sanctions, in a proceeding by a shareholder or by or in the right
of the corporation, because the director, or any person with whom
or which he has a personal econom c, or other association, has an
interest in the transaction, if:

(1) directors' action respecting the transaction was at any tine
taken in conpliance with section 8.62;

(2) sharehol ders' action respecting the transaction was at any
time taken in conpliance with section 8. 63;

(3) the transaction, judged according to the circunstances at the
time of conmtnent, is established to have been fair to the
cor porati on.

[* Arather flexible definition. */



O ficial Comment

Section 8.61 is the operational section of subchapter F as it
prescribes the judicial consequences of the other sections.

Speaki ng general ly:

(i) If the procedure set forth in section 8.62 or in section 8.
63 is conplied with, or if the transaction is fair to the
corporation, then a director's conflicting interest transaction
is immune fromattack on any ground of a personal interest or
conflict of interest of the director. However, the narrow scope
of subchapter F nust again be strongly enphasized; if the
transaction is vulnerable to attack on some ot her ground,
subchapter F does not nake it |l ess so for having been passed

t hrough the procedures of subchapter F

(ii) If atransaction is not a director's conflicting interest
transaction as defined in section 8.60, then the transaction may
not be enjoined, rescinded, or nmade the basis of other sanction
on the ground of a conflict of interest of a director, whether or
not it went through the procedures of subchapter E In that sense,
subchapter F is specifically intended to be both conprehensive
and excl usi ve.

(ii1) If a transaction that is a director's conflicting interest
transaction was not at any tine the subject of action taken in
conpliance with section 8.62 or section 8.63, and it is attacked
on grounds of a director's conflicting interest and is not shown
to be fair to the corporation, then the court may grant such
renedi al action as it considers appropriate under the applicable
| aw of the jurisdiction. If the attack is on other grounds,
subchapter F has no relevance to the issue(s) before the court.

1. Section 8.61(a)

Section 8.61(a) is a key conponent in the design of subchapter F
It draws a bright-line circle, declaring that the definitions of
section 8.60 wholly occupy and preenpt the field of directors
conflicting interest transactions. O course, outside this circle
there is a penunbra of director interests, desires, goals,

| oyal ties, and prejudices that may, in a particular context, run
at odds with the best interests of the corporation, but section
8.61(a) forbids a court to ground renedial action on any of them
If a plaintiff charges that a director had a conflict of interest
Wi th respect to a transaction of the corporation because the

ot her party was his cousin, the answer of the court should be:
"No. A cousin, as such and without nore, is not included in
section 8.60(3) as a related person-and under section 8.61(a), |
have no authority to reach out farther.” If a plaintiff contends
that the director had a conflict of interest in a corporate
transacti on because the other party is president of the golf club
the director wants desperately to join, the court should respond:
"No. The only director's conflicting interest on the basis of



which | can set aside a corporate transaction or inpose other
sanctions is a financial interest as defined in section 8.60."

2. Section 8.61(b)

Section 8.61(b) is the heart of subchapter F the fundanent al
section that provides for the safe harbor.

Cl ause (1) of subsection (b) provides that if a director has a
conflicting interest respecting a transaction, neither the
transaction nor the director is legally vulnerable if the
procedures of section 8.62 have been properly followed.
Subsection (b)(1) is, however, subject to a critically inportant
predi cate condition.

The condition -an obvious one- is that the board' s action nust
conply with the care, best interests and good faith criteria
prescribed in section 8.30(a) for all directors' actions. |If the
directors who voted for the conflicting interest transaction were
qualified directors under subchapter F, but approved the
transaction nerely as an accommodation to the director with the
conflicting interest, going through the notions of board action
Wi t hout conplying with the requirenents of section 8.30(a), the
action of the board would not be given effect for purposes of
section 8.61(b)(1).

Board action on a director's conflicting interest transaction
provi des a context in which the function of the "best interests
of the corporation” |anguage in section 8.30(a) is brought into
clear focus. Consider, for exanple, a situation in which it is
establi shed that the board of a manufacturing corporation
approved a cash loan to a director where the duration, security
and interest terms of the |oan were at prevailing commerci al
rates, but (i) the |l oan was not made in the course of the
corporation's ordinary business and (ii) the loan required a
conm tment of limted working capital that woul d ot herw se have
been used in furtherance of the corporation's business
activities. Such a |loan transaction would not be afforded safe-
har bor protection by section 8.62(b)(1) since the board did not
conply with the requirenent in section 8.30(a) that the board's
action be, in its reasonable judgnent, in the best interests of
the corporation-that is, that the action will, as the board

j udges the circunmstances at hand, yield favorable results (or
reduce detrinmental results) as judged fromthe perspective of
furthering the corporation's business activities.

If a determination is nmade that the ternms of a director's
conflicting interest transaction, judged according to the
circunmstances at the tinme of commtnent, were nmanifestly

unf avorable to the corporation, that determ nation would be

rel evant to an allegation that the directors' action was not
taken in good faith and therefore did not conply with section 8.
30(a).

Note on Fair Transacti ons



(1) Ternms of the Transaction. |If the issue in a transaction is
the "fairness” of a price, "fair” is not to be taken to inply
that there is a single "fair" price, all others being "unfair."”
It has long been settled that a "fair"” price is any price in that
broad range which an unrelated party m ght have been willing to
pay or willing to accept, as the case may be, for the property,
following a normal arm s-1ength business negotiation, in the

| i ght of the know edge that woul d have been reasonably acquired
in the course of such negotiations, any result within that range
being "fair." The sane statenent applies not only to price but to
any ot her key term of the deal.

Al t hough the "fair" criterion applied by the court is a range
rather than a point. the width of that range is only a segnent of
the full spectrumof the directors' discretion associated with

t he exerci se of business judgnment under section 8.30(a). That is
to say, the scope of decisional discretion that a court would
have allowed to the directors if they had acted and had conplied
Wi th section 8.30(a) is wder than the range of "fairness”
contenpl ated for judicial determ nation where section 8.61(b)(3)

i s the governing provision.

(2) Benefit to the Corporation. In considering the "fairness" of
the transaction, the court will in addition be required to

consi der not only the market fairness of the terns of the deal,
but al so, as the board woul d have been required to do, whether
the transaction was one that was reasonably likely to yield
favorabl e results (or reduce detrinmental results) fromthe
perspective of furthering the corporation's business activities.
Thus, if a manufacturing conpany that is short of working capital
al | ocates sone of its scarce funds to purchase a sailing yacht
owned by one of its directors, it will not be easy to persuade
the court that the transaction is "fair" in the sense that it was
reasonably nmade to further the business interests of the
corporation; the fact that the price paid for the yacht was
stipulated to be a "fair" nmarket price will not be enough al one
to uphold the transaction. See al so the di scussion above
regardi ng section 8.30(a).

(3) Process of Decision. 1In sone circunstances, the behavior of
the director having the conflicting interest can itself affect
the finding and content of "fairness,"” The nobst obvious
illustration of unfair dealing arises out of the director's
failure to disclose fully his interest or hidden defects known to
hi mregardi ng the transaction. Another illustration could be the
exertion of inproper pressure by the director upon the other
directors. Wen the facts of such unfair dealing becone known,
the court should offer the corporation its option as to whether
to rescind the transaction on grounds of "unfairness"” even if it
appears that the terns were "fair" by market standards and the

corporation profited fromit. |If the corporation decides not to
rescind the transacti on because of busi ness advantages accrui ng
to the corporation fromit, the court may still find in the

director's m sconduct a basis for judicially inposed sanction



agai nst the director personally. Thus, the course of dealing -or
process- is a key conponent to a "fairness" determ nation under
subsection (b)(3).

8.62 Directors' Action

(a) Directors action respecting a transaction is effective for
pur poses of section 8.61(b((1) if the transaction received the
affirmative vote of a magjority (but no fewer than tw) of those
qualified directors on the board of directors or on a duly
enpowered committee of the board who voted on the transaction
after either required disclosure to them (to the extent the

i nformati on was not known by them) or conpliance with subsection
(b); provided that action by a conmttee is so effective only if
(1 all its nenbers are qualified directors, and (2) its nenbers
are either all the qualified directors on the board or are

appoi nted by the affirmative vote of a mpgjority of the qualified
directors on the board.

(b)If a director has a conflicting interest respecting a
transaction, but neither he nor a related person of the director
specified in section 8.60(3)(i) is a party to the transaction,
and if the director has a duty under |aw or professional canon,
or a duty of confidentiality to another person, respecting
information relating to the transaction such that the director
may not meke the disclosure described in section 8.60(4)(ii),
then disclosure is sufficient for purposes of subsection (a) if
the director (1) discloses to the directors voting on the
transaction the exi stence and nature of his conflicting interest
and inforns them of the character and limtations inposed by that
duty before their vote on the transaction, and (2) plays no part,
directly or indirectly, in their deliberations or vote.

(c) Amjority (but no fewer than two) of all the qualified
directors on the board of directors, or on the commttee,
constitutes a quorum for purposes of action that conplies with
this section. Directors' action that otherwi se conplies with
this section is not affected by the presence or vote of a
director who is not a qualified director.

(d) For purposes of this section, "qualified director” neans,

Wi th respect to a director's conflicting interest transaction,
any director who does not have either (1) a conflicting interest
respecting the transaction, or (2) a famlial, financial,

prof essional, or enploynent relationship with a second director
who does have a conflicting interest respecting the transaction,
whi ch rel ationship would, in the circunstances, reasonably be
expected to exert an influence on the first director's judgnent
when voting on the transaction.

[* Therefore if sufficient directors who are i ndependent are
included in the vote, the transaction is accpeted. */

O ficial Comment



Section 8.62 provides the procedure for action of the board of
di rectors under subchapter F. In the normal course, this section
taken together with section 8.61(t), will be the key provision
for dealing with directors' conflicting interest transactions.

Al | discussion of section 8.62 nust be conducted in |ight of the
overarchi ng provisions of section 8.30(a) prescribing the
criteria for decisions by directors. Board action that does not
conply with the requirenents of section 8.30(a) will not, of
course, be given effect under section 8.62. See the Oficial
Conment to section 8.61(b).

1. Section 8.62(a)

A transaction in which a director has a conflicting interest is
approved under section 8.62 if and only if it is approved by
qualified directors, as defined in subsection 8.62(d). Action by
the board of directors as a whole is effective if approved by the
affirmative vote of a magjority (but not |less than twd) of the
qualified directors on the board. Action may al so be taken by a
duly authorized comrittee of the board but, to be effective, al
menbers of the commttee nust be qualified directors and the
conmittee must either contain all of the qualified directors on

t he board or nust have been appointed by the affirmative vote of
a mpjority of the qualified directors on the board. The effect of
the [imtation on committee action is to make it inpossible to
handpi ck as commttee nenbers a favorably inclined mnority from
anong the qualified directors.

Except to the limted extent provided in subsection (b), approval
by the board or conmmttee nust be preceded by required
di scl osure.

Action conplying with subsection 8.62(a) may be taken by the
board of directors at any time, before or after the transaction,
and may deal with a single transaction or a specified category of
simlar transactions.

2. Section 8.62(b)

Subsection (b) is a new provision designed to deal, in a
practical way, with situations in which a director who has a
conflicting interest is not able to conply fully with the

di scl osure requirenment of subsection (a) because of an extrinsic
duty of confidentiality. The director may, for exanple, be

prohi bited from maki ng full disclosure because of restrictions of
| aw t hat happen to apply to the transaction (e.g., grand jury

seal or national security statute) or professional canon (e.g.,

| awyers' or doctors' client privilege). The nost frequent use of
subsection (b), however, w |l undoubtedly be in connection with
conmon directors who find thenselves in a position of dual
fiduciary obligations that clash. If Dis also a director of Y
Co., D may have acquired privileged confidential information from
one or both sources relevant to a transaction between X Co. and Y
Co. that he cannot reveal to one without violating his fiduciary



duty to the other. In such circunstance, subsection (b) makes it
possi ble for such a matter to be brought to the board for

consi derati on under subsection (a) and thus enable X Co. to
secure the protection afforded by subchapter F for the
transaction despite the fact that D cannot make the ful

di scl osure usually required.

To conply with subsection (b), D nust disclose that he has a
conflicting interest, informthe directors who vote on the
transaction of the nature of his duty of confidentiality (e.g.,
informthemthat it arises out of an attorney-client privilege or
his duty as a director of Y Co. that prevents himfrom nmaki ng the
di scl osure called for by clause (ii) of section 8.60(4)), and
then play no personal part in the board' s deliberations. The
poi nt of subsection (b) is sinply to make clear that the
provi si ons of subchapter F may be enployed with regard to a
transaction in circunstances where an interested director cannot,
because of enforced fiduciary silence, make disclosure of the
facts known to him O course, if D invokes subsection (b) and
then remains silent before | eaving the boardroom the remnaining
directors may decline to act on the transaction if troubled by a
concern that D knows (or may know) sonething they do not. On the
other hand, if Dis subject to an extrinsic duty of
confidentiality but has no know edge of facts that should be

di scl osed, he would normally so state and di sregard subsection
(b), and (having disclosed the existence and nature of his
conflicting interest) thereby conply with section 8.60(4).

Subsection (b) is not available to Dif the transaction is
directly between the corporation and D or his related person- if,
that is, the director or a related person is a party to the
transaction. |If Dor arelated person is a party to the
transaction, Ds only options are required disclosure on an
unqual i fi ed basis, abandonnent of the transaction, or acceptance
of the risk of establishing fairness in a court proceeding if the
transaction i s chall enged.

Whenever D proceeds as provided in subsection 8.62(b), the board
shoul d recogni ze that he may well have information that in usual
ci rcunmst ances he would be required to reveal to the board-
information that may well indicate that the transaction is a

f avorabl e or unfavorabl e one for X Co.

4. Section 8.62(d)

Gbviously, a director's conflicting interest transaction and D
cannot be provided safe harbor protection by fellow directors who
t hemsel ves have conflicting interests; only "qualified directors”
can provi de such safe harbor protection pursuant to subsection
(a). "Qualified director” is defined in subsection (d). The
definition is broad. It excludes not only any director who has a
conflicting interest respecting the matter, but al so going
significantly beyond the persons specified in the subcategories
of section 8.60(1)(ii) for purposes of the "conflicting interest”
definition any director whose famlial or financial relationship



Wi th D or whose enpl oynent or professional relationship with D
woul d be likely to influence the director's vote on the
transacti on.

The determ nation of whether there is a financial, enploynent or
prof essional relationship should be based on the practicalities
of the situation rather than formalistic circunstances. For
exanpl e, a director enployed by a corporation controlled by D
shoul d be regarded as having an enploynent relationship with D

8. 63 Sharehol ders' Action

(a) Sharehol ders' action respecting a transaction is effective

f or purposes of section 8.61(b)(2) if a majority of the votes
entitled to be cast by the holders of all qualified shares were
cast in favor of the transaction after (1) notice to sharehol ders
describing the director's conflicting interest transaction, (2)
provision of the information referred to in subsection (d), and
(3) required disclosure to the sharehol ders who voted on the
transaction (to the extent the information was not known by them

(b) For purposes of this section, "qualified shares" neans any
shares entitled to vote with respect to the director's
conflicting interest transacti on except shares that, to the

know edge, before the vote, of the secretary (or other officer or
agent of the corporation authorized to tabulate votes), are
beneficially owned (or the voting of which is controlled) by a
director who has a conflicting interest respecting the
transaction or by a related person of the director, or both.

(c) Amjority of the votes entitled to be cast by the hol ders of
all qualified shares constitutes a quorum for purposes of action
that conplies with this section. Subject to the provisions of
subsections (d) and (e), sharehol ders' action that otherw se
conplies with this section is not affected by the presence of

hol ders, or the voting, of shares that are not qualified shares.

[* A provisions which is simlar to that for directors. */

(d) For purposes of conpliance with subsection (a), a director
who has a conflicting interest respecting the transaction shall,
bef ore the sharehol ders' vote, informthe secretary (or other
office or agent of the corporation authorized to tabul ate votes)
of the nunber, and the identity of persons holding or controlling
the vote, of all shares that the director knows are beneficially
owned (or the voting of which is controlled) by the director or
by a rel ated person of the director, or both.

(e) If a shareholders' vote does not conply with subsection (a)
sol ely because of a failure of a director to conply with
subsection (d), and if the director establishes that his failure
did not determine and was not intended by himto influence the
out comre of the vote, the court may, with or without further



proceedi ngs respecting section 8.61(b)(3), take such action
respecting the transaction and the director, and give such

effect, if any, to the sharehol ders' vote, as it considers

appropriate in the circunstances.

O ficial Conmmrent
1. Section 8.63(a)

Not e that section 8.63 does not contain a provision conparable to
section 8.62(b). Thus, the safe harbor protection of subchapter
F cannot be nmade avail abl e t hrough sharehol der action under
section 8.63 in a case where D remains silent because of an
extrinsic duty of confidentiality. This is advertent. Wiile it is
[* Adverent is the opposite of inadvertent. It pays to inporve
your word power. */

bel i eved that the section 8.62(b) procedure is workable in the
col l egial setting of the boardroom one nust have reservations
whet her the same is true vis-a-vis the sharehol der body.
especially in larger corporations where there is heavy reliance
upon the proxy nechanic. 1In nost situations no opportunity

exi sts for shareholders to quiz D about his duty and to discuss
the inplications of acting without the benefit of D s know edge
concerning the transaction. |In a case involving a closely-held
corporation where section 8.63 procedures are followed, but with
D acting as provided in section 8.62(b), a court could, of
course, attach significance to a favorable sharehol der vote in
eval uating the fairness of the transaction to the corporation.

2. Section 8.63(b)

The category of persons whose shares are excluded fromthe vote
count under subsection (b) is not the sane as the category of
persons specified in section 8.60(1)(ii) for purposes of defining
Ds "conflicting interest” and-inportantly-is not the sanme as the
cat egory of persons excluded for purposes of the definition of
non-qual i fied directors under section 8.62(d). The distinctions
anong these three categories are deliberate and carefully drawn.

The definition of "qualified shares” excludes shares owned by D
or a related person as defined in section 8.60(3). If Dis an
enpl oyee or director of Y Co., Y Co. is not prevented by that
fact fromexercising its usual voting rights as to any shares it
may hold in X Co. Ds linkage to a related person is close. But
the net of section 8.60(1)(ii) specifying other persons and
entities for purposes of the "conflicting interest” definition is
cast so wide that Dw Il never be able to know whet her, nor have
a reason to try to nonitor whether, sonme person within those
subcat egori es holds X Co. shares. Typically, noreover, D wll
have no control over those persons and how they vote their x Co.
shares. There is, in reality. no reason to strip those persons of
their voting rights as sharehol ders, for in the usual comerci al



situation they will vote in accordance with their own interests,
whi ch may well not coincide with the personal interest of D.

To illustrate the operation of subsection (b), consider a case in
which Dis also a director of Y Co., and to his know edge: thirty
percent of Y Co.'s stock is owned by X Co.; D, his wife, a trust
of which Dis the trustee, and a corporation he controls,

t oget her own ten percent of X Co.'s stock but not stock of Y Co.

; and x Co. and Y Co. wish to enter into a transaction that is of
maj or significance to both.

From t he perspective of X Co., D has a conflicting interest since
he is a director of Y Co. If X Co. submits the transaction to a
vote of its sharehol ders under section 8.63, the shares held by D
his wife, the trust of which he is the trustee, and the
corporation he controls are not qualified shares and may not be
counted in the vote.

From the perspective of Y Co., D has a conflicting interest since
he is a director of X Co. If NI Co. submits the transaction to a
vote of its sharehol ders under section 8.63, the thirty percent
of Y Co. shares held by X Co. are qualified shares and nay be
counted for purposes of section 8.63. The sane would be equally
true if X Co. were the majority sharehol der of Y Co., but as
enphasi zed el sewhere, the vote under section 8.63 has no effect
what ever of exonerating or protecting x Co. if X Co. fails to
neet any |egal obligation that, as the mpjority sharehol der of Y
Co., it may owe to the mnority sharehol ders of Y Co.

3. Section 8.63(c)

The fact that certain shares are not qualified and are not
count abl e for purposes of subsection (a) says nothing as to
whet her they are properly countable for other purposes such as,
for exanple, a statutory requirenment that a certain fraction of
the total vote or a special nmpjority vote be obtained.

4. Section 8.63(d)

In nmost circunstances, the secretary of X Co. will have no way to
know whet her certain of X Co.'s outstanding shares shoul d be
excluded fromthe teller's count because of the identity of the
owners or of those persons who control the voting of the shares.
Subsection (a) together with subsection (d) therefore inpose on a
director who has a conflicting interest respecting the
transaction, as a prerequisite to safe harbor protection by

shar ehol der vote, the obligation to informthe secretary, or

ot her officer or agent authorized to tabulate votes, of the
nunber and hol ders of shares known by himto be owned by himor
by a related person of his. Thus, a director who has a
conflicting interest respecting the transaction, because he
stands to make a comm ssion fromit, is obligated to report
shares owned or the vote of which is controlled by himand by al
rel ated persons of his; a director who has a conflicting interest
respecting the transacti on because his brother stands to nake a



conmi ssion fromit has the sanme reporting obligation. The
tabul at or may al so, of course, have ot her independent know edge
of shares that are owned or controlled by a rel ated person of the
di rector.

| f the tabul ator of votes knows that particular shares shoul d be
excluded but fails to exclude themfromthe count and their
inclusion in the vote does not affect its outconme, subsection (c)

governs and the sharehol ders' vote stands. |If the inproper
i ncl usi on determ nes the outcone, the shareholders' vote fails to
conply with subsection (a). |[If the tabulator does not know that

certain shares are owned or controlled by the director who has
the conflicting interest or a related person of his, the shares
are "qualified" pursuant to the definition in subsection (b), and
the vote cannot be attacked on that ground for failure to conply
Wi t h subsection (a); but see subsection (e).

5. Section 8.63(e)

If D did not provide the information required under subsection
(d), on the face of it sharehol ders' action is not in conpliance
Wi t h subsection (a) and D has no safe harbor under subsection (a)

In the absence of such safe harbor D can be put to the
chal | enge of establishing the fairness of the transaction under
section 8.61(b)(3).

That result is the proper one where D's failure to informwas
determ native of the vote or, worse, was part of a deliberate
effort on Ds part to influence the outcome of the vote. But if
D s om ssion was essentially an act of negligence, if the nunber
of unreported shares was not determ native of the outcone of the
vote, and if the om ssion was not notivated by Ds effort to

i nfluence the integrity of the voting process, the court should
be free to fashion an appropriate response to the situation in
the light of all the considerations at the time of trial. The
court should not be automatically forced by the mechanics of the
subchapter to a lengthy and retrospective trial on "fairness."
Subsection (e) grants the court that discretion in those
circunmstances and permts it to accord such effect, if any, to

t he sharehol ders' vote, or grant such relief respecting the
transaction or D, as the court may find appropriate.

Chapter 10

AVENDMENT OF ARTI CLES OF | NCORPORATI ON AND BYLAW
Subchapter A

Amendrment of Articles of Incorporation

10. 01 Aut hority to Amend

(a) A corporation may anend its articles of incorporation at any
time to add or change a provision that is required or permtted



in the articles of incorporation or to delete a provision not
required in the articles of incorporation. Wiether a provision is
required or permtted in the articles of incorporation is

determ ned as of the effective date of the amendnent.

(b) A sharehol der of the corporation does not have a vested
property right resulting fromany provision in the articles of
| ncorporation, including provisions relating to nanagenent,
control, capital structure, dividend entitlenent, or purpose or
duration of the corporation.

10. 02 Amendnent by Board of Directors

Unl ess the articles of incorporation provide otherw se, a
corporation's board of directors may adopt one or nore amendnents
to the corporation's articles of incorporation wthout

shar ehol der acti on:

(1) to extend the duration of the corporation if it was
i ncorporated at a tine when l[imted duration was required by |aw

(2) to delete the nanes and addresses of the initial directors;

(3) to delete the nane and address of the initial registered
agent or registered office, if a statement of change is on file
Wi th the secretary of state;

(4) to change each issued and uni ssued aut horized share of an
out standing class into a greater nunber of whole shares if the
corporation has only shares of that class outstanding;

(5) to change the corporate name by substituting the word
"corporation,” "incorporated,” "conpany," "limted," or the
abbreviation "corp."™ "inc." "co.," or "lItd.,"” for a simlar word
or abbreviation in the nanme, or by adding, deleting, or changing
a geographical attribution for the nanme; or

(6) to make any ot her change expressly permtted by this Act to
be made wi t hout sharehol der acti on.

10. 03 Anendnent by Board of Directors and Sharehol ders

(a) A corporation's board of directors nay propose one or nore
amendnments to the articles of incorporation for subm ssion to the
shar ehol ders.

(b) For the anendnment to be adopted:

(1) the board of directors nust recommend the anmendnent to the
shar ehol ders unl ess the board of directors determ nes that
because of conflict of interest or other special circunstances it
shoul d make no recomrendati on and comruni cates the basis

for its determ nation to the shareholders with the anendnent; and



(2) the shareholders entitled to vote on the anendnment nust
approve the anendnment as provided in subsection (e).

(c) The board of directors may condition its subm ssion of the
proposed anmendnent on any basi s.

(d) The corporation shall notify each sharehol der, whether or not
entitled to vote, of the proposed sharehol ders' neeting in
accordance with section 7.05. The notice of neeting must also
state that the purpose, or one of the purposes, of the neeting is
to consider the proposed anendnent and contain or be acconpanied
by a copy or sunmary of the anmendnent.

(e) Unless this Act, the articles of incorporation, or the board
of directors (acting pursuant to subsection (c)) require a
greater vote or a vote by voting groups, the anendnent to be
adopt ed must be approved by:

(1) a mpjority of the votes entitled to be cast on the anmendnent
by any voting group with respect to which the anmendnent woul d
create dissenters' rights; and

(2) the votes required by sections 7.25 and 7.26 by every ot her
voting group entitled to vote on the anmendnent.

10. 04 Voting on Amendnents by Voting G oups

(a) The hol ders of the outstanding shares of a class are entitled
to vote as a separate voting group (if sharehol der voting is

ot herwi se required by this Act) on a proposed anmendnent if the
amendnent woul d:

(1) increase or decrease the aggregate nunmber of authorized
shares of the class;

(2) effect an exchange or reclassification of all or part of the
shares of the class into shares of another class;

(3) effect an exchange or reclassification, or create the right
of exchange, of all or part of the shares of another class into
shares of the class;

(4) change the designation, rights, preferences, or limtations
of all or part of the shares of the cl ass;

(5) change the shares of all or part of the class into a
di fferent nunber of shares of the sane cl ass;

(6) create a new class of shares having rights or preferences
Wi th respect to distributions or to dissolution that are prior,
superior, or substantially equal to the shares of the class;

(7) increase the rights, preferences, or nunber of authorized
shares of any class that, after giving effect to the amendnent,



have rights or preferences with respect to distributions or to
di ssolution that are prior, superior, or substantially equal to
the shares of the class;

(8) Iimt or deny an existing preenptive right of all or part of
the shares of the class; or

(9) cancel or otherwi se affect rights to distributions or
di vi dends that have accunul ated but not yet been declared on al
or part of the shares of the cl ass.

(b) If a proposed anmendnent woul d affect a series of a class of
shares in one or nore of the ways described in subsection (a),
the shares of that series are entitled to vote as a separate
voting group on the proposed anmendnent.

(c) If a proposed anmendnent that entitles two or nore series of
shares to vote as separate voting groups under this section would
affect those two or nore series in the same or a substantially
simlar way, the shares of all the series so affected nust vote
together as a single voting group on the proposed anendnent.

(d) Aclass or series of shares is entitled to the voting rights
granted by this section although the articles of incorporation
provi de that the shares are nonvoting shares.

10. 05 Anendnent Before |ssuance of Shares

If a corporation has not yet issued shares, its incorporators or
board of directors may adopt one or nore anendnents to the
corporation's articles of incorporation.

10.06 Articles of Anendnent

A corporation anending its articles of incorporation shal
deliver to the secretary of state for filing articles of
amendnment setting forth:

(1) the name of the corporation;

(2) the text of each anendnent adopt ed;

(3) if an anendnent provides for an exchange, reclassification,
or cancell ation of issued shares, provisions for inplenmenting the
amendnent if not contained in the anendnent itself;

(4) the date of each anendnent's adopti on;

(5) if an anendnent was adopted by the incorporators or board of
directors w thout sharehol der action, a statement to that effect
and t hat sharehol der action was not required;

(6) if an anendnent was approved by the sharehol ders:



(i) the designation, nunber of outstanding shares, nunber of
votes entitled to be cast by each voting group entitled to vote
separately on the amendnent, and nunber of votes of each voting
group indi sputably represented at the neeting;

(ii) either the total nunber of votes cast for and agai nst the
amendrment by each voting group entitled to vote separately on the
amendrment or the total nunber of undisputed votes cast for the
amendnment by each voting group and a statenent that the nunber
cast for the anmendnent by each voting group was sufficient for
approval by that voting group.

10.09 Effect of Anmendment

An anendnment to articles of incorporation does not affect a cause
of action existing against or in favor of the corporation, a
proceeding to which the corporation is a party, or the existing
rights of persons other than sharehol ders of the corporation. An
amendnment changi ng a corporation's nane does not abate a
proceedi ng brought by or against the corporation in its forner
name.

Subchapter B
Amendrment of Byl aws
10. 20 Anendnent by Board of Directors or Sharehol ders

(a) A corporation's board of directors nay anend or repeal the
corporation's bylaws unl ess:

(1) the articles of incorporation or this Act reserve this power
exclusively to the sharehol ders in whole or part; or

(2) the shareholders in anmending or repealing a particul ar byl aw
provi de expressly that the board of directors nay not anend or
repeal that byl aw.

(b) A corporation's sharehol ders nay anend or repeal the
corporation's bylaws even though the byl aws may al so be anended
or repealed by its board of directors.

10. 21 Byl aw I ncreasi ng Quorum or Voting Requirenent for
Shar ehol der s

(a) If authorized by the articles of incorporation, the

sharehol ders nay adopt or anend a bylaw that fixes a greater
quorum or voting requirenent for shareholders (or voting groups
of sharehol ders) than is required by this Act. The adoption or
amendnment of a byl aw that adds, changes, or deletes a greater
quorum or voting requirenent for sharehol ders nust neet the sane
quorum requi rement and be adopted by the same vote and voting
groups required to take action under the quorum and voting



requi renent then in effect or proposed to be adopted, whichever
I's greater.

(b) A bylaw that fixes a greater quorum or voting requirenent for
shar ehol ders under subsection (a) may not be adopted, anended, or
repeal ed by the board of directors.

10. 22 Byl aw I ncreasi ng Quorum or Voting Requirenent for Directors

(a) A bylaw that fixes a greater quorum or voting requirenent for
t he board of directors may be anended or repeal ed:

(1) if originally adopted by the sharehol ders, only by the
shar ehol ders;

(2) if originally adopted by the board of directors, either by
t he sharehol ders or by the board of directors.

(b) A byl aw adopted or anended by the sharehol ders that fixes a
greater quorumor voting requirenment for the board of directors
may provide that it may be amended or repealed only by a
specified vote of either the sharehol ders or the board of

di rectors.

(c) Action by the board of directors under subsection (a)(2) to
adopt or amend a byl aw that changes the quorum or voting

requi renent for the board of directors must neet the sane quorum
requi renent and be adopted by the sanme vote required to take
action under the quorum and voting requirenent then in effect or
proposed to be adopted, whichever is greater.

Chapter 11

MERGER AND SHARE EXCHANGE

11.01 Mer ger

(a) One or nore corporations may nerge into another corporation
if the board of directors of each corporation adopts and its
sharehol ders (if required by section 11.03) approve a plan of
mer ger .

(b) The plan of nmerger nust set forth:

(1) the name of each corporation planning to nerge and the nane
of the surviving corporation into which each other corporation
pl ans to nerge;

(2) the terns and conditions of the nmerger; and

(3) the manner and basis of converting the shares of each
corporation into shares, obligations, or other securities of the

surviving or any other corporation or into cash or other property
in whole or part.



(c) The plan of nmerger may set forth:

(1) anmendnents to the articles of incorporation of the surviving
cor poration; and

(2) other provisions relating to the nerger.
O ficial Coment
2. Equival ent Nonstatutory Transactions

A transaction may have the sane econonmic effect as a statutory
merger even though it is cast in the formof a nonstatutory
transaction. For exanple, assets of the disappearing
corporations nmay be sold for consideration in the formof shares
of the surviving corporation, followed by the distribution of

t hose shares by the di sappearing corporations to their

sharehol ders and their subsequent dissolution. Transactions have
soneti mes been structured in nonstatutory formfor tax reasons or
in an effort to avoid sone of the consequences of a statutory
merger, particularly appraisal rights to dissenting sharehol ders.
Faced with these transactions, a few courts have devel oped or
accepted the "de facto nmerger" concept which, to some uncertain
extent, grants to dissenting shareholders the rights they would
have had if the transaction had been structured as a statutory
nmerger. See Folk, "De Facto Mergers in Delaware: Hariton v. Arco
El ectronics, Inc.,"” 49 Va.L.Rev. 1261 (1963). These problens
shoul d not occur under the Mddel Act since the procedural

requi renents for authorization and consequences of various types
of transactions are |argely standardi zed. For exanpl e,

di ssenters' rights are granted not only in nmergers but also in
share exchanges, in sales of all or substantially all the
corporate assets, and in anendnents to articles of incorporation
that significantly affect rights of sharehol ders.

11. 02 Share Exchange

(a) A corporation may acquire all of the outstanding shares of
one or nore classes or series of another corporation if the board
of directors of each corporation adopts and its sharehol ders (if
required by section 11.03) approve the exchange.

(b) The plan of exchange nust set forth

(1) the name of the corporation whose shares will be acquired and
t he name of the acquiring corporation;

(2) the terns and conditions of the exchange;

(3) the manner and basis of exchanging the shares to be acquired
for shares, obligations, or other securities of the acquiring or
any ot her corporation or for cash or other property in whole or
part.



(c) The plan of exchange may set forth other provisions relating
to the exchange.

(d) This section does not Iimt the power of a corporation to
acquire all or part of the shares of one or nore classes or
series of another corporation through a voluntary exchange or
ot herwi se.

11.03 Action on Pl an

(a) After adopting a plan of nerger or share exchange, the board
of directors of each corporation party to the nerger, and the
board of directors of the corporation whose shares will be
acquired in the share exchange, shall submt the plan of nerger
(except as provided in subsection (g)) or share exchange for
approval by its share hol ders.

(b) For a plan of nerger or share exchange to be approved:

(1) the board of directors nust recomrend the plan of nerger or
share exchange to the sharehol ders, unless the board of directors
det erm nes that because of conflict of interest or other special
circunstances it should make no recomendati on and comuni cat es
the basis for its determination to the shareholders with the

pl an; and

(2) the shareholders entitled to vote nust approve the plan.

(c) The board of directors may condition its subm ssion of the
proposed nerger or share exchange on any basis.



