FRAP 28
BRI EFS

(a) Brief of the appellant. The brief of the appellant shall
contai n under appropriate headings and in the order here
i ndi cat ed:

(1) Atable of contents, with page references, and a table of
cases (al phabetically arranged), statutes and other authorities
cited, with references to the pages of the brief where they are
cited.

(2) A statenent of subject matter and appellate jurisdiction.
The statenent shall include: (i) a statenment of the basis for
subject matter jurisdiction in the district court or agency, with
citation to applicable statutory provisions and with reference to
the relevant facts to establish such jurisdiction; (ii) a
statenment of the basis for jurisdiction in the court of appeals,
With citation to applicable statutory provisions and with
reference to the relevant facts to establish such jurisdiction;
the statenent shall include relevant filing dates establishing
the timeliness of the appeal or petition for review and (a) shal
state that the appeal is froma final order or a final judgnent
t hat di sposes of all claims with respect to all parties or, if
not, (b) shall include information establishing that the court of
appeal s has jurisdiction on sone other basis.

(3) A statenent of the issues presented for review

(4) A statenent of the case. The statenment shall first indicate
briefly the nature of the case, the course of proceedings, and
its disposition in the court below. There shall follow a
statement of the facts relevant to the issues presented for
review, with appropriate references to the record (see
subdi vi sion (e)).

(5) An argunent. The argument nay be preceded by a summary. The
argunent shall contain the contentions of the appellant with
respect to the issues presented, and the reasons therefor, with
citations to the authorities, statutes and parts of the record
relied on.

(6) A short conclusion stating the precise relief sought.

(b) Brief of the appellee. The brief of the appellee shal
conformto the requirenents of subdivision (a)(1)-(5), except
that a statenent of jurisdiction, of the issues, or of the case
need not be made unless the appellee is dissatisfied with the
statenment of the appellant.

(c) Reply brief. The appellant may file a brief in reply to the
brief of the appellee, and if the appell ee has cross-appeal ed,
the appellee nmay file a brief in reply to the response of the



appel lant to the issues presented by the cross appeal. No
further briefs nmay be filed except with | eave of court. All
reply briefs shall contain a table of contents, with page
ref erences, and a table of cases (al phabetically arranged),
statutes and other authorities cited, with references to the
pages of the reply brief where they are cited.

(d) References in briefs to parties. Counsel will be expected
in their briefs and oral argunents to keep to a m ni mum
references to parties by such designations as "appellant” and
"appellee.” It pronotes clarity to use the designations used in
the | ower court or in the agency proceedings, or the actual nanes
of parties, or descriptive ternms such as "the enployee,"” "the
i njured person,” "the taxpayer," "the ship,” "the stevedore,"”
et c.

(e) References in briefs to the record. References in the
briefs to parts of the record reproduced in the appendix filed
wWith the brief of the appellant (see Rule 30(a)) shall be to the
pages of the appendi x at which those parts appear. |If the
appendi x is prepared after the briefs are filed, references in
the briefs to the record shall be nmade by one of the nethods
all owed by Rule 30(c). |If the record is reproduced in accordance
Wi th the provisions of Rule 30(f), or if references are nmade in
the briefs to parts of the record not reproduced, the references
shall be to the pages of the parts of the record invol ved; e.g.,
Answer p. 7, Modtion for Judgnment p. 2, Transcript p. 231.
Intelligible abbreviations may be used. |If reference is made to
evi dence the adm ssibility of which is in controversy, reference
shal |l be nmade to the pages of the appendix or of the transcript
at which the evidence was identified, offered, and received or
rej ect ed.

(f) Reproduction of statutes, rules, regulations, etc. |If
determ nati on of the issues presented requires the study of
statutes, rules, regulations, etc. or relevant parts thereof,
they shall be reproduced in the brief or in an addendum at the
end, or they nmay be supplied to the court in panphlet form

(g) Length of briefs. Except by perm ssion of the court, or as
specified by local rule of the court of appeals, principal briefs
shal | not exceed 50 pages, and reply briefs shall not exceed 25
pages, exclusive of pages containing the table of contents,
tabl es of citations and any addendum contai ni ng statutes, rules,
regul ati ons, etc.

(h) Briefs in cases involving cross appeals. |If a cross appeal
is filed, the party who first files a notice of appeal, or in the
event that the notices are filed on the sane day, the plaintiff
in the proceedi ng bel ow, shall be deened the appellant for the
pur poses of this rule and Rules 30 and 31, unless the parties
ot herwi se agree or the court otherw se orders. The brief of the
appel l ee shall conformto the requirenents of subdivision (a)(1)



(6) of this rule with respect to the appellee's cross appeal as
wel | as respond to the brief of the appellant except that a
statenment of the case need not be made unl ess the appellee is
di ssatisfied with the statement of the appellant.

(i) Briefs in cases involving nmultiple appellants or appell ees.
In cases involving nore than 1 appellant or appellee, including
cases consolidated for purposes of the appeal, any nunber of
either may join in a single brief, and any appellant or appellee
may adopt by reference any part of the brief of another. Parties
may simlarly join in reply briefs.

(j) G tation of supplenental authorities. Wen pertinent and
significant authorities cone to the attention of a party after
the party's brief has been filed, or after oral argunment but
bef ore decision, a party may pronptly advise the clerk of the
court, by letter, with a copy to all counsel, setting forth the
citations. There shall be a reference either to the page of
the brief or to a point argued orally to which the citations
pertain, but the letter shall w thout argunent state the reasons
for the supplenental citations. Any response shall be nade
pronptly and shall be simlarly Iimted.

(As anmended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff.
July 1, 1986, Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 30, 1991,
eff. Dec. 1, 1991.)

ClRCU T RULE 28-1
BRI EFS, APPL| CABLE RULES

(a) Briefs shall be prepared and filed in accordance with the
Federal Rul es of Appellate Procedure except as otherw se provided
by these rules. See FRAP 28, 29, 31 and 32. Briefs not
conplying with FRAP and these rules may be stricken by the Court.

(b) Appellants proceedi ng without the assistance of counsel may
file the formbrief provided by the Cerk in lieu of the brief
described in the precedi ng paragraph.

Cross Reference: Circuit Rule 33-1, Cvil Appeals Docketing
St atement; Appendi x of Forns, Form 6.

Cl RCU T ADVI SORY COW TTEE NOTE TO RULE 28-1

The rules regarding formof the brief and the colors of covers
are set forth in FRAP 32. See Circuit Rule 31-1 for the nunber
of copi es required.

ClRCU T RULE 28-2

CONTENTS OF BRI EFS

In addition to the requirenents of FRAP 28, briefs shall conply
with the follow ng rules:



28-2.1 Certificate as to Interested Parties [ ABROGATED 7/1/90].
Cross Reference: FRAP 26.1 Corporate Disclosure Statenent.
28-2.2 Statenment of Jurisdiction

In a statenment preceding the statenment of the case in its
initial brief, each party shall denonstrate the jurisdiction of
the district court or agency and of this Court by stating, in the
foll owi ng order:

(a) The statutory basis of subject matter jurisdiction of the
district court or agency;

(b) The basis for claimng that the judgnent or order appeal ed
fromis final or otherw se appealable (e.g., Fed. R Cv. P. 54
(b); 28 U . S.C. 1292), and the statutory basis of jurisdiction of
this Court.

(c) The date of entry of the judgnent or order appeal ed from
the date of filing of the notice of appeal or petition for
review, and the statute or rule under which it is clained the
appeal is tinely.

| f the appell ee agrees with appellant's statenment of 1 or nore
of the foregoing matters, it will be sufficient for the appellee
to state such agreenent under an appropriate headi ng.

28-2.3 Attorneys Fees

Any party in a civil case, including adm nistrative agency

adj udi cations under 28 U.S.C. 2412(d)(3), who intends to seek
attorneys fees for the appeal nmust include a short statenent to
that effect and nust identify the authority under which the
attorneys fees will be sought.

28-2.4 Bail Status

The opening brief in a crimnal appeal shall contain a statenent
as to the bail status of the defendant. |If the defendant is in
custody, the projected rel ease date should be included.

28-2.5 Reviewability and Standard of Review

As to each issue, appellant shall state where in the record on
appeal the issue was raised and ruled on and identify the
appl i cabl e standard of review.

In addition, if a ruling conplained of on appeal is one to which
a party must have objected at trial to preserve a right of
review, e.g., a failure to admt or exclude evidence or the
giving or refusal to give a jury instruction, the party shal
state where in the record on appeal the objection and ruling are
set forth.

28-2.6 Statenent of Rel ated Cases



Each party shall identify in a statement on the |ast page of its
initial brief any known related case pending in this court. As
to each such case, the statenent shall include the name and Court
of Appeal s docket nunber of the related case and describe its
relationship to the case being briefed. Cases are deened rel ated
i f they:

(a) arise out of the same or consolidated cases in the district
court or agency;

(b) are cases previously heard in this Court which concern the
case being bri ef ed;

(c) raise the sane or closely related issues; or

(d) involve the sane transaction or event. |If no other cases in
this Court are deened related, a statement shall be made to that
effect. The appell ee need not include any case identified as
related in the appellant's brief.

28-2.7 Addendumto Briefs

| f determ nation of the issues presented requires the study of
statutes, regulations or rules, relevant parts thereof shall be
reproduced in an addendum at the end of a party's brief. The
addendum shal | be separated fromthe brief by a distinctively
col ored page.

28-2.8 Record References

Every assertion in briefs regarding matters in the record shal
be supported by a reference to the page or docunent nunber of the
original record where the nmatter relied on is to be found.

28-2.9 Bankruptcy Appeal s

| f the appeal arises out of the bankruptcy court, the nane,
address and court of the bankruptcy judge initially ruling on the
matter shall be furnished to the clerk of this court by the
appel lant with the opening brief.
Cl RCU T ADVI SORY COW TTEE NOTE TO RULE 28-2

Sanctions may be inposed for failure to conply with this rule,
particularly with respect to record references. See Mtchel v.
General Elec. Co., 689 F.2d 877 (9th Cir. 1982).
ClRCU T RULE 28-3

LENGTH OF BRI EFS; MOTI ONS TO EXCEED PAGE LIM TS

28-3.1 Length of Briefs



The length of briefs nmay be limted by court order, or by order

under the prebriefing conference program |In the absence of such
an order, the parties will observe the page limtations in FRAP
28(Q) .

Appeal s Docketing Statenent; Prebriefing Conference Program
28- 3.2 Conmput ation

The certificate as to interested parties, statement of rel ated
cases and any addendum under G rcuit Rule 28-2.7 shall not be
counted in determning the length of a brief. Al other nmateri al
in the brief, including all materials required by these rules,
shal |l be counted in determning the length of briefs, and none of
the requirenents of this rule is a justification for filing a
notion to exceed page |limts. Parties must not append or
i ncorporate by reference briefs submtted to the district court
or agency, or refer this Court to such briefs for their argunents
on the nerits of the appeal.

28-3.3 Motions to Exceed Page Limts

The Court | ooks with disfavor on notions to exceed the page
limts in FRAP 28(g) or established under the prebriefing

conf erence program and such notions will be granted only for
extraordi nary and conpelling reasons. A notion for perm ssion to
exceed page limts nmust be filed at |east 14 days before the
brief is due to be filed (7 days in the case of a reply brief)
and nust be acconpani ed by an affidavit stating in detail the
reasons for the notion. The cost of preparing and revising the
brief will not be considered by the Court in ruling on a notion
to exceed page limts.

ClRCU T RULE 28-4
JO NT BRIEFS IN ClVIL CASES

In civil cases involving nore than 1 appellant or appellee, and
i n cases consolidated for purposes of the appeal, all parties on
a side shall join in a single brief to the greatest extent
practicable. Upon application, the clerk may extend the tinme for
filing a joint brief up to 21 days and nmay all ow the joint
parties up to 5 additional pages in which to discuss any
differences in their positions.

Cl RCU T ADVI SORY COM TTEE NOTE TO RULE 28-4

Joint Briefs in Milti-Defendant Crimnal Appeals: In multi-
def endant crim nal appeals raising conmon issues, parties are
encouraged to file a joint brief with respect to the common

| ssues.

FRAP 29



BRI EF OF AN AM CUS CURI AE

A brief of an ami cus curiae nay be filed only if acconpani ed by
written consent of all parties, or by |leave of court granted on
notion or at the request of the court, except that consent or
| eave shall not be required when the brief is presented by the
United States or an officer or agency thereof, or by a State,
Territory or Conmonwealth. The brief may be conditionally filed
with the notion for leave. A notion for |eave shall identify the
i nterest of the applicant and shall state the reasons why a brief
of an am cus curiae is desirable. Save as all parties otherw se
consent, any am cus curiae shall file its brief within the tine
al |l oned the party whose position as to affirmance or reversal the
am cus brief will support unless the court for cause shown shal
grant | eave for later filing, in which event it shall specify
Wi t hi n what period an opposing party nay answer. A notion of an
am cus curiae to participate in the oral argunent will be granted
only for extraordi nary reasons.

ClRCU T RULE 29-1
REPLY BRI EF OF AN AM CUS CURI AE

No reply brief of an am cus curiae will be received.

FRAP 30
APPENDI X TO THE BRI EFS

(a) Duty of appellant to prepare and file; content of appendix;
time for filing; nunmber of copies. The appellant shall prepare
and file an appendix to the briefs which shall contain: (1) the
rel evant docket entries in the proceeding below (2) any rel evant
portions of the pleadings, charge, findings or opinion; (3) the
| udgnent, order or decision in question; and (4) any other parts
of the record to which the parties wish to direct the particul ar
attention of the court. Except where they have independent
rel evance, nmenoranda of lawin the district court should not be
i ncluded in the appendi x. The fact that parts of the record are
not included in the appendi x shall not prevent the parties or the
court fromrelying on such parts.

Unless filing is to be deferred pursuant to the provisions of
subdivision (c) of this rule, the appellant shall serve and file
the appendix with the brief. Ten copies of the appendi x shall be
filed with the clerk, and 1 copy shall be served on counsel for
each party separately represented, unless the court shall by rule
or order direct the filing or service of a | esser nunber.

(b) Determination of contents of appendi x; cost of producing.
The parties are encouraged to agree as to the contents of the
appendi x. In the absence of agreenent, the appellant shall, not
| ater than 10 days after the date on which the record is fil ed,
serve on the appellee a designation of the parts of the record



whi ch the appellant intends to include in the appendix and a
statenment of the issues which the appellant intends to present
for review |If the appellee deens it necessary to direct the
particular attention of the court to parts of the record not
desi gnated by the appellant, the appellee shall, within 10 days
after recei pt of the designation, serve upon the appellant a

desi gnati on of those parts. The appellant shall include in the
appendi x the parts thus designated with respect to the appeal and
any cross appeal. 1In designating parts of the record for

inclusion in the appendi x, the parties shall have regard for the
fact that the entire record is always available to the court for
ref erence and exam nation and shall not engage in unnecessary
designation. The provisions of this paragraph shall apply to
cross appell ants and cross appel |l ees.

Unl ess the parties otherw se agree, the cost of producing the
appendi x shall initially be paid by the appellant, but if the
appel l ant considers that parts of the record designated by the
appel l ee for inclusion are unnecessary for the determ nation of
the issues presented the appellant nay so advise the appellee and
t he appel |l ee shall advance the cost of including such parts. The
cost of producing the appendi x shall be taxed as costs in the
case, but if either party shall cause matters to be included in
t he appendi x unnecessarily the court may inpose the cost of
produci ng such parts on the party. Each circuit shall provide by
| ocal rule for the inposition of sanctions against attorneys who
unr easonably and vexatiously increase the costs of litigation
t hrough the inclusion of unnecessary nmaterial in the appendi x.

(c) Alternative nethod of designating contents of the appendi x;
how references to the record may be made in the briefs when an
alternative nmethod is used. |If the court shall so provide by
rule for classes of cases or by order in specific cases,
preparation of the appendix may be deferred until after the
briefs have been filed, and the appendix may be filed 21 days
after service of the brief of the appellee. |f the preparation
and filing of the appendix is thus deferred, the provisions of
subdi vision (b) of this Rule 30 shall apply, except that the
designations referred to therein shall be nade by each party at
the time each brief is served, and a statenent of the issues
presented shall be unnecessary.

I f the deferred appendi x authorized by this subdivision is
enpl oyed, references in the briefs to the record may be to the
pages of the parts of the record involved, in which event the
ori gi nal paging of each part of the record shall be indicated in
t he appendi x by placing in brackets the nunber of each page at
the place in the appendi x where that page begins. O if a party
desires to refer in a brief directly to pages of the appendi x,
that party may serve and file typewitten or page proof copies of
the brief within the tinme required by Rule 31(a), with
appropriate references to the pages of the parts of the record
involved. In that event, within 14 days after the appendix is
filed the party shall serve and file copies of the brief in the
form prescribed by Rule 32(a) containing references to the pages



of the appendix in place of or in addition to the initial
references to the pages of the parts of the record involved. No
ot her changes may be made in the brief as initially served and
filed, except that typographical errors may be corrected.

(d) Arrangenent of the appendi x. At the beginning of the
appendi x there shall be inserted a list of the parts of the
record which it contains, in the order in which the parts are set
out therein, with references to the pages of the appendi x at
whi ch each part begins. The relevant docket entries shall be set
out following the list of contents. Thereafter, other parts of
the record shall be set out in chronological order. Wen matter
contained in the reporter's transcript of proceedings is set out
in the appendi x, the page of the transcript at which such matter
may be found shall be indicated in brackets i mediately before
the matter which is set out. Omssions in the text of papers or
of the transcript nust be indicated by asterisks. Immterial
formal matters (captions, subscriptions, acknow edgnents, etc.)
shall be omtted. A question and its answer may be contained in
a single paragraph.

(e) Reproduction of exhibits. Exhibits designated for inclusion
in the appendi x may be contained in a separate vol une, or
vol unes, suitably indexed. Four copies thereof shall be filed
Wi th the appendix and 1 copy shall be served on counsel for each
party separately represented. The transcript of a proceedi ng

bef ore an admi nistrative agency, board, comm ssion or officer
used in an action in the district court shall be regarded as an
exhibit for the purpose of this subdivision.

(f) Hearing of appeals on the original record w thout the
necessity of an appendi x. A court of appeals may by rule
applicable to all cases, or to classes of cases, or by order in
specific cases, dispense with the requirenment of an appendi x and
permt appeals to be heard on the original record, with such
copies of the record or relevant parts thereof, as the court may
require.

(As anmended Mar. 30, 1970, eff. July 1, 1970; Mar. 10, 1986, eff.
July 1, 1986; Apr. 30, 1991, eff. Dec. 1, 1991.)

ClRCU T RULE 30-1
THE EXCERPTS OF RECORD

Appeal s before the Court of Appeals shall be on the original
record without requirenent of the appendi x prescribed by FRAP 30.
Excerpts of record, in cases other than petitions for review or
enf orcenent of agency orders, shall be filed as provi ded bel ow.
Cases involving petitions for review or enforcenent of agency
orders are governed by Crcuit Rule 17-2.

30-1.1 Filing of the Excerpts of Record At the tinme the
appellant's brief is filed, the appellant shall file 5 copies of
excerpts of record bound separately fromthe briefs. The



appel l ant shall serve 1 copy of the excerpts on each of the other
parti es.

30-1.2 Required Contents of the Excerpts of Record
(a) In all appeals the excerpts of record shall include:
(i) the notice of appeal;

(ii) the trial court docket sheet;
(ii1) the judgment or interlocutory order appealed from

(iv) any opinion, findings of fact or conclusions of |aw relating
to the judgnent or order appeal ed from

(v) any other orders or rulings, including mnute orders, sought
to be revi ewed;

(vi) any jury instruction given or refused which presents an
| ssue on appeal ;

(vii) except as provided in Crcuit Rule 30-1.2(b)(ii), where an
| ssue on appeal 1s based upon a challenge to the adm ssion or

excl usi on of evidence, that specific portion of the reporter's
transcript recording any discussion by court or counsel involving
t he evidence, offer of proof, ruling or order, and objections at

| ssue;

(viii) except as provided in Grcuit Rule 30-1.2(b)(ii), where an
i ssue on appeal is based upon a challenge to any other ruling,
order, finding of fact, or conclusion of law, and that ruling,
order, finding or conclusion was delivered orally, that specific
portion of the reporter's transcript recordi ng any di scussion by
court or counsel in which the assignnment of error is alleged to
rest;

(i x) where an issue on appeal is based upon a challenge to the
al | owance or rejection of jury instructions, that specific
portion of the reporter's transcript recordi ng any di scussion by
court or counsel involving the instructions at issue, including
the ruling or order, and objections;

(x) where an issue on appeal is based on witten exhibits
(including affidavits), those specific portions of the exhibits
necessary to resolve the issue; and

(xi) any other specific portions of any docunents in the record
that are cited in appellant's briefs and necessary to the
resolution of an issue on appeal.

(b) I'n addition to the itens required by Crcuit Rule 30-1.2(a)
, inall crimnal appeals and notions for relief under 28 U S.
C. 2255 the excerpts of record shall also include:

(i) the final indictnent; and



(1i) where an issue on appeal concerns matters raised at a
suppressi on hearing, change of plea hearing or sentencing
hearing, the entire reporter's transcript of that hearing.

Cross Reference: CGCr. R 30-1.7, Presentence Reports.

(c) In addition to the itens required by Circuit Rule 30-1.2(a)
, in all civil appeals the excerpts of record shall also include:

(1) the final pretrial order, or, if the final pretrial order
does not set out the issues to be tried, the final conplaint and
answer, petition and response, or other pleadings setting out
t hose issues, and;

(i1i) where the appeal is fromthe grant or denial of a notion,
t hose specific portions of any affidaits, declarations, exhibits
or simlar attachnments submitted in support of or in opposition
to the notion that are essential to the resolution of an issue on
appeal .

(d) I'n appeals froma district court decision review ng agency
actions, the excerpts of record shall include the itens required
by Circuit Rule 17-2.

Cross Reference: CGircuit Rule 28-2.5, Reviewability and Standard
of Revi ew.

30-1.3 Itens Not to Be Included in the Excerpts of Record

The excerpts of record shall not include briefs or other
menoranda of law filed in the district court unless necessary to
the resolution of an issue on appeal, and shall include only
t hose pages necessary therefor.

Cross Reference: Circuit Rule 30-2, Sanctions.
30-1.4 Form of the Excerpts of Record

The docunents which conprise the excerpts of record need not be
certified as true copies, but if possible the district court's
"filed" stanp should appear on each docunent. The docunents in
t he excerpts should be arranged by file date in chronol ogi cal
order with the docunment with the earliest file date on top. The
docunent with the earliest file date shoul d appear under the
first tab or should be pagi nated beginning with page 1. The
trial court docket sheet should al ways be the | ast docunent in
the excerpts. The 5 copies of the excerpts are to be reproduced
on letter size white paper by any duplicating or copying process
capabl e of producing a clear black i mage, and each copy nust be
securely bound at the top or on the left side and nmust have a tan
cover styled as described in FRAP 32(a). The excerpts nust be
ei t her pagi nated or the docunents marked with tabs correspondi ng
to the tab nunber, if any, of the docunments in the clerk's
record. The excerpts nust begin with an i ndex organized



chronol ogi cal | y descri bing the docunents, exhibits and portions
of the reporter's transcript contained therein and the page or
tab nunber where they nmay be found in the excerpts. The

i nformation on the front cover of the excerpts of record should
be styled exactly as a brief except that the wording "Excerpts of
Record"” should be substituted for "Brief of Appellant.” In those
unusual cases in which the total nunber of pages in the excerpts
exceeds 300 pages, the excerpts shall be filed in multiple

vol unes, with each vol unme containing 300 pages or fewer.

30-1.5 Appel l ee's Suppl enental Excerpts of Record

| f the appellee believes that the excerpts of record filed by
t he appell ant exclude itenms which are required under this rule,
or if argunment in the answering brief requires review of portions
of the reporter's transcript or docunents not included by
appel lant in the excerpts, the appellee shall, at the tinme of the
appel lee's brief is filed, file supplenental excerpts of record,
prepared pursuant to this rule, conprised of the omtted itens.
Appel l ee shall file 5 copies of the supplenental excerpts. The
appel | ee shall serve 1 copy of the supplenental excerpts of
record on each of the other parties.

30-1.6 Additional Copies of the Excerpts of Record

Shoul d the Court of Appeals consider a case en banc, the clerk
of the Court of Appeals will require counsel to submt an
addi tional 20 copies of the excerpts of record.

30-1.7 Presentence Reports

In all cases in which the presentence report is referenced in
the brief, the party filing such brief nust forward four (4)
copi es of the presentence report, under seal, to the Cerk of the
Court of Appeals. This filing shall be acconplished by mailing
the four copies of the presentence report in a seal ed envel ope
which reflects the title and nunber of the cases and that four
copi es of the presentence report are enclosed. The copies of the
presentence report shall acconpany the brief and excerpts of
record. The presentence report shall remain under seal but be
provided by the Cerk to the panel hearing the case.

Cl RCU T ADVI SORY COM TTEE NOTE TO RULE 30-1

The purpose of the excerpts of record is to provide each nenber
of the panel with those portions of the record necessary to reach
a decision. In general, decisions will be rendered w thout
review of parts of the record not contained in the excerpts and
not specifically relied upon in the briefs of the parties.
Therefore, parties should ensure that those parts of the record
necessary to permt an infornmed analysis of their position are
included in the excerpts. Nevertheless, in reaching its
deci sion, the court may, but need not, rely on parts of the
record not included by the parties in their excerpts.



ClRCU T RULE 30-2
SANCTI ONS FOR FAI LURE TO COWLY WTH CI RCU T RULE 30-1

If materials required to be included in the excerpts under these
rules are omtted, or irrelevant materials are included, the
court may take one or nore of the follow ng actions:

(a) strike the excerpts and order that they be corrected and
resubm tted;

(b) order that the excerpts be suppl enent ed;

(c) if the court concludes that a party or attorney has
vexatiously or unreasonably increased the cost of litigation by
inclusion of irrelevant materials, deny that portion of the costs
the court deens to be excessive; and/or

(d) inpose nonetary sanctions.

Counsel will be provided notice and have an opportunity to
respond before sanctions are inposed.

ClRCU T RULE 30-3

PRI SONER APPEALS W THOUT
REPRESENTATI ON BY COUNSEL

I n cases invol ving appeal s by prisoners not represented by
counsel, the clerk of the district court shall forward to the
prisoner and to the clerk of this Court, within 21 days after the
date the notice of appeal is filed, copies of the docunments to
conprise the excerpts of record.

FRAP 31
FI LI NG AND SERVI CE OF BRI EFS

(a) Time for serving and filing briefs. The appellant shal
serve and file a brief within 40 days after the date on which the
record is filed. The appellee shall serve and file a brief
Wit hin 30 days after service of the brief of the appellant. The
appel l ant may serve and file a reply brief within 14 days after
service of the brief of the appellee, but, except for good cause
shown, a reply brief nmust be filed at | east 3 days before
argunent. |If a court of appeals is prepared to consider cases on
the nmerits pronptly after briefs are filed, and its practice is
to do so, it may shorten the periods prescribed above for serving
and filing briefs, either by rule for all cases or for classes of
cases, or by order for specific cases.

(b) Nunber of copies to be filed and served. Twenty-five copies
of each brief shall be filed with the clerk, unless the court by
order in a particular case shall direct a | esser nunber, and 2



copi es shall be served on counsel for each party separately
represented. |If a party is allowed to file typewitten ribbon
and carbon copies of the brief, the original and 3 |egible copies
shall be filed with the clerk, and 1 copy shall be served on
counsel for each party separately represented.

(c) Consequence of failure to file briefs. If an appell ant
fails to file a brief within the tinme provided by this rule, or
Wi thin the tine as extended, an appellee may nove for di sm ssal
of the appeal. |If an appellee fails to file a brief, the
appellee will not be heard at oral argunment except by permn ssion
of the court.

(As anmended Mar. 30, 1970, eff. July 1, 1970; Mar. 10, 1986, eff.
July 1, 1986.)

CIRCU T RULE 31-1
NUMBER OF BRI EFS

In lieu of the 25 copies required by FRAP 31(b), an original and
15 copies of each brief shall be filed. |1f a suggestion for
hearing or rehearing en banc is granted, each party shall file 20
addi tional copies of its briefs. The appellant shall also file
20 additional copies of the excerpts of record.

Any party proceeding in forma pauperis and not represented by
counsel, shall file only an original and 7 copies of briefs.

ClRCU T RULE 31-2
TI ME FOR SERVI CE AND FI LI NG
31-2.1 Requirenent of Tinely Filing

(a) Parties shall observe the briefing schedule set forth in
FRAP 31(a) unless a briefing schedule is established by an order
of the Court of Appeals. Specific due dates set by Court order
are not subject to the additional 3-day allowance for service of
previ ous papers by mail set forth in FRAP 26(c).

(b) In cases controlled by FRAP 31(a), the appellant is
responsi ble for determ ning the date on which the certificate of
record is filed with the Court of Appeals and for computing the
due date for the opening brief.

(c) I'n all cases, first class mail shall be deened to be the
nost expeditious formof delivery by mail. (See FRAP 25(a).)

31-2.2 Rule for Crimnal Cases

In crimnal cases, the briefing schedule will normally be set by
the district court clerk. In such cases, the filing of the
appel lant's brief before the due date shall not advance the due
date for the appellee's brief. |If a briefing schedule is not set



by the district court clerk, the parties shall followthe tine
schedul e set forth in FRAP 31.

31-2.3 Extensions of Tine for Filing Briefs

(a) If good cause is shown, the clerk or a designated deputy may
grant an oral request for a single extension of tinme of no nore
than 14 days to file an opening, answering or reply brief. Such
ext ensi ons nmay be applied for and granted or denied by tel ephone.
The grant or denial of the extension shall be entered on the
court docket. Application for such an extension shall be
condi ti oned upon prior notice to the opposing party. The grant
of an extension of time under this rule will bar any further
notion to extend the brief's due date unless such notion, which
must be in witing, denonstrates extraordinary and conpelling
ci rcumst ances. The previous filing of a notion under Rule 31-2.
3(b) precludes an application for an extension of tinme under this
subsecti on.

(b) I'n all other cases, an extension of tinme may be granted only
upon witten notion supported by a showi ng of diligence and
substanti al need.

The notion shall be filed at | east 7 days before the expiration
of the tinme prescribed for filing the brief, and shall be
acconpani ed by an affidavit stating:

(1) when the brief is due;

(2) when the brief was first due;

(3) the length of the requested extension;
(4) the reason an extension is necessary;

(5) nmovant's representation that novant has exercised diligence
and that the brief will be filed within the tine requested; and

(6) whether any other party separately represented objects to
t he request, or why the noving party has been unable to determ ne
any such party's position.

A conclusory statenent as to the press of business does not
constitute a showing of diligence and substantial need. Any
request exceedi ng 21 days nust be supported by show ng of
extraordi nary and conpel |l i ng circunstances.

31-2.4 Failure to File Briefs

If the appellant fails to file a brief within the tine all owed
by FRAP 31(a) or an extension thereof, the court will dismss the
appeal pursuant to FRAP 31(c). |If appellee does not elect to
file a brief, appellee shall notify the court by letter on or
before the due date for the answering brief. Failure to file the
brief timely or advise the court that no brief will be filed wll



result in the issuance of an order to show cause to counsel why
sanctions shoul d not be inposed.

Cross Reference: Circuit Rule 33-1, Cvil Appeals Docketing
Statenment; Prebriefing Conference Program



