[* The concl usion of the Federal Rules of Evidence. */

ARTI CLE VI1. OPI NI ONS & EXPERT TESTI MONY
Rul e 701. Opinion Testinony by Lay Wtnesses

If the witness is not testifying as an expert, his testinmony in
the formof opinions or inferences is limted to those opinions
or inferences which are (a) rationally based on the perception of
the witness and (b) hel pful to a clear understanding of his
testinmony or the determnation of a fact in issue.

Rul e 702. Testinony by Experts

If scientific, technical, or other specialized know edge wil |
assist the trier of fact to understand the evidence or to
determne a fact in issue, a witness qualified as an expert by
know edge, skill, experience, training, or education, may testify
thereto in the formof an opinion or otherw se.

Rul e 703. Bases of Opinion Testinony by Experts

The facts or data in the particul ar case upon which an expert
bases an opinion or inference may be those perceived by or nade
known to himat or before the hearing. If of a type reasonably
relied upon by experts in the particular field in form ng

opi nions or inferences upon the subject, the facts or data need
not be adm ssible in evidence.

/* For exanple, if it is reasonable for a doctor to rely on

previ ous notes of another doctor (which is hearsay) they nmay do
so, provided that the stuff which rely on is used in their field.
x|

Rule 704. Opinion on Utimte |ssue

(a) Except as provided in subdivision (b), testinony in the form
of an opinion or inference otherw se adm ssible is not

obj ecti onabl e because it enbraces an ultimate i ssue to be deci ded
by the trier of fact.

[* Another old rule bites the dust. It is permssible for an
expert in a nmedical malpractice case to state that the doctor was
not negligent. This now goes only to the weight, not the

adm ssibility of the evidence. */

(b) No expert witness testifying with respect to the nental state
or condition of a defendant in a crimnal case may state an

opi nion or inference as to whether the defendant did or did not
have the nental state or condition constituting an el ement of the
crime charged or of a defense thereto. Such ultinate issues are
matters for the trier of fact al one.

Rul e 705. Disclosure of Facts or Data Underlying Expert Opinion

The expert may testify in terns of opinion or inference and give



his reasons therefor w thout prior disclosure of the underlying
facts or data, unless the court requires otherw se. The expert
may in any event be required to disclose the underlying facts or
data on cross-exam nation

Rul e 706. Court Appoi nted Experts

(a) Appointnent. The court may on its own notion or on the
notion of any party enter an order to show cause why expert

W t nesses shoul d not be appointed, and nmay request the parties to
submit nom nations. The court may appoint any expert w tnesses
agreed upon by the parties, and may appoint expert w tnesses of
its own selection. An expert wi tness shall not be appointed by
the court unless he consents to act. A witness so appointed
shal |l be informed of his duties by the court in witing, a copy
of which shall be filed with the clerk, or at a conference in

whi ch the parties shall have opportunity to participate. A

W t ness so appoi nted shall advise the parties of his findings, if
any; his deposition may be taken by any party; and he may be
called to testify by the court or any party. He shall be subject
to cross-exam nation by each party, including a party calling him
as a W tness.

(b) Conpensation. Expert wi tnesses so appointed are entitled to
reasonabl e conpensation in whatever sumthe court may allow. The
conpensation thus fixed is payable fromfunds which may be
provided by law in crimnal cases and civil actions and
proceedi ngs the conpensation under the fifth anmendnent. |n other
civil actions and proceedi ngs the conpensation shall be paid by
the parties in such proportion and at such time as the court
directs, and thereafter charged in |i ke manner as other costs.

(c) Disclosure of appointnment. 1In the exercise of its
di scretion, the court nmay authorize disclosure to the jury of the
fact that the court appointed the expert w tness.

(d) Parties's experts of own selection. Nothing in this rule
limts the parties in calling expert wtnesses of their own
sel ecti on.

ARTI CLE VI 11. HEARSAY
Rul e 801. Definitions

The followi ng definitions apply under this article:

(a) Statenent. A "statenent"™ is (1) an oral or witten assertion
or

(2) nonverbal conduct of a person, if it is intended by himas an
assertion.

(b) Declarant. A "declarant” is a person who nakes a statenent.
(c) Hearsay. "Hearsay" is a statenent, other than one nade by

the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter assert ed.



(d) Statenents which are not hearsay. A statenent is not hearsay
i f-

(1) Prior statenent by witness. The declarant testifies at the
trial or hearing and is subject to cross-exam nation concerni ng
the statenent, and the statement is (A) inconsistent with his
testimony, and was given under oath subject to the penalty of
perjury at a trial, hearing, or other proceeding, or in a
deposition, or (B) consistent with his testinony and is offered
to rebut an express or inplied charge agai nst him of recent

f abrication or inproper influence or notive, or (C) one of
identification of a person made after perceiving him

(2) Adm ssion by party-opponent. The statenment is offered
against a party and is (A his own statenent, in either his

i ndi vidual or a representative capacity or (B) a statenent of

whi ch he has nmani fested his adoption or belief inits truth, or
(C) a statenent by a person authorized by himto nake a statenent
concerning the subject, or (D) a statenent by his agent or
servant concerning a matter within the scope of his agency or
enpl oyment, made during the existence of the relationship, or (E)
a statenent by a coconspirator of a party during the course and
in furtherance of the conspiracy.

Rul e 802. Hearsay Rul e

Hearsay is not adm ssible except as provided by these rules or by
ot her rul es prescribed by the Suprene Court pursuant to statutory
aut hority or by Act of Congress.

Rul e 803. Hearsay Exceptions Availability of Decl arant
| et eri al .

The followi ng are not excluded by the hearsay rule, even though
the declarant is available as a w tness:

(1) Present sense inpression. A statenment describing or
expl aining an event or condition nade while the decl arant was
perceiving the event or condition, or imediately thereafter.

(2) Excited utterance. A statenent relating to a startling event
or condition nmade while the declarant was under the stress of
excitement caused by the event or condition.

(3) The existing nmental, enotional, or physical condition. A
statenment of the declarant's then existing state of m nd,

enoti on, sensation, or physical condition (such as intent, plan,
notive, design, nental feeling, pain, and bodily health), but not
i ncluding a statenment of nmenory or belief to prove the fact
remenbered or believed unless it relates to the execution,
revocation, identification, or ternms of declarant's wll.



(4) Statenents for purposes of nedical diagnosis or treatnent.
Statenments nade for purposes of nedical diagnosis or treatnent
and descri bing nedical history, or past or present synptons,

pai n, or sensations, or the inception or general character of the
cause or external source thereof insofar as reasonably pertinent
to diagnosis or treatnent.

(5) Recorded recollection. A menorandum or record concerning a
matter about which a wi tness once had know edge but now has

i nsufficient recollection to enable himto testify fully and
accurately, shown to have been nade or adopted by the w tness
when the matter was fresh in his nenory and to refl ect that

know edge correctly. If admtted, the nmenmorandum or record nay be
read into evidence but may not itself be received as an exhibit
unl ess offered by an adverse party.

(6) Records of regularly conducted activity. A nenorandum
report, record, or data conpilation, in any form of acts,
events, conditions, opinions, or diagnoses, nade at or near the
time by, or frominformation transmtted by, a person with

know edge, if kept in the course of a regularly conducted

busi ness activity, and if it was the regular practice of that
busi ness activity to make the menorandum report, record, or data
conpilation, all as shown by the testinony of the custodian or
ot her qualified wi tness, unless the source of information or the
met hod or circunstances of preparation indicate |ack of
trustwort hi ness. The term "busi ness” as used in this paragraph

i ncl udes business, institution, association, profession,
occupation, and calling of every kind, whether or not conducted
for profit.

(7) Absence of entry in records kept in accordance with the

provi sions of paragraph (6). Evidence that a nmatter is not

I ncluded in the nmenoranda, reports, records, or data
conpilations, in any form kept in accordance with the provisions
of paragraph (6), to prove the nonoccurrence or nonexi stence of
the matter, if the matter was of a kind of which a nenorandum
report, record, or data conpilation was regularly nade and
preserved, unless the sources of information or other

ci rcunstances indicate | ack of trustworthiness.

(8) Public records and reports. Records, reports, statenents, or
data conpilations, in any form of public offices or agencies,
setting forth (A the activities of the office or agency, or (B)
matters observed pursuant to duty inposed by law as to which
matters there was a duty to report, excluding, however, in
crimnal cases nmatters observed by police officers and other |aw
enf or cenent personnel, or

(C in civil actions and proceedi ngs and agai nst the Governnent
in crimnal cases, factual findings resulting from an

i nvestigati on made pursuant to authority granted by |aw, unless
the sources of information or other circunstances indicate |ack
of trustworthiness.



(9) Records of vital statistics. Records or data conpil ations,
in any form of births, fetal deaths, deaths, or marriages, if
the report thereof was made to a public office pursuant to
requi renents of | aw

(10) Absence of public record or entry. To prove the absence of
a record, report, statenent, or data conpilation, in any form or
t he nonoccurrence or nonexi stence of a matter of which a record,
report, statenent, or data conpilation, in any form was

regul arly made and preserved by a public office or agency,
evidence in the formof a certification in accordance with rule
902, or testinony, that diligent search failed to disclose the
record, report, statenent, or data

conpi l ation, or entry.

(11) Records of religious organizations. Statenents of births,
marri ages, divorces, deaths, legitinmacy, ancestry, relationship
by bl ood or marriage, or other simlar facts of personal or

fam |y history, contained in a regularly kept record of a
religious organization.

(12) Marriage, baptismal, and simlar certificates. Statenents
of fact contained in a certificate that the naker perfornmed a
marriage or other cerenony or administered a sacranment, made by a
cl ergyman, public official, or other person authorized by the
rules or practices of a religious organization or by lawto
performthe act certified, and purporting to have been issued at
the time of the act or within a reasonable tinme thereafter.

(13) Fam |y records. Statenents of fact concerning personal or
fam |y history contained in famly Bi bles, geneal ogies, charts,
engravings on rings, inscriptions on famly portraits, engravings
on urns, crypts, or tonbstones, or the I|ike.

(14) Records of docunents affecting an interest in property. The
record of a docunment purporting to establish or affect an
interest in property, as proof of the content of the original
recorded docunent and its execution and delivery by each person
by whom it purports to have been executed, if the record is a
record of a public office and an applicable statute authorizes

t he recordi ng of docunents of that kind in that office.

(15) Statements in docunents affecting an interest in property.

A statenent contained in a docunent purporting to establish or
affect an interest in property if the matter stated was rel evant
to the purpose of the docunent, unless dealings with the property
since the docunent was made have been inconsistent with the truth
of the statenment or the purport of the docunent.

(16) Statenments in ancient docunents. Statenents in a docunment in
exi stence twenty years or nore the authenticity of which is
est abl i shed.

(17) Market reports, comercial publications. Market quotations,
tabul ations, lists, directories, or other published conpilations,



generally used and relied upon by the public or by persons in
particul ar occupati ons.

(18) Learned treatises. To the extent called to the attention of
an expert w tness upon cross-exam nation or relied upon by himin
di rect exam nation, statenments contained in published treati ses,
periodi cals, or panphlets on a subject of history, nedicine, or
ot her science or art, established as a reliable authority by the
testimony or adm ssion of the witness or by other expert
testinmony or by judicial notice. If admtted, the statenents nmay
be read into evidence but nmay not be received as exhibits.

(19) Reputation concerning personal or famly history. Reputation
anmong nmenbers of his famly by bl ood, adoption, or marriage, or
anong his associates, or in the comunity, concerning a person's
birth, adoption, marriage, divorce, death, |egitinmacy,

rel ati onshi p by bl ood, adoption, or marriage, ancestry, or other
simlar fact of his personal or famly history.

(20) Reputation concerning boundaries or general history.
Reputation in a community, arising before the controversy, as to
boundari es of or custons affecting lands in the community, and
reputation as to events of general history inportant to the
conmunity or State or nation in which |ocated.

(21) Reputation as to character. Reputation of a person's
character anong his associates or in the comunity.

(22) Judgnent of previous conviction. Evidence of a final

j udgnent, entered after a trial or upon a plea of guilty (but not
upon a plea of nolo contendere), adjudging a person guilty of a
crime puni shable by death or inprisonnment in excess of one year,
to prove any fact essential to sustain the judgnment, but not

i ncl udi ng, when offered by the Governnent in a crimnal
prosecution for purposes other than inpeachnment, judgnents

agai nst persons other than the accused. The pendency of an appeal
may be shown but does not affect adm ssibility.

(23) Judgnent as to personal, famly, or general history, or
boundari es. Judgnents as proof of matters of personal famly or
general history, or boundaries, essential to the judgnent, if the
sane woul d be provabl e by evidence of reputation.

(24) O her exceptions. A statement not specifically covered by
any of the foregoing exceptions but having equival ent
circunmstanti al guarantees of trustworthiness, if the court
determ nes that (A) the statenent is offered as evidence of a
material fact; (B) the statenent is nore probative on the point
for which it is offered than any ot her evidence which the
proponent can procure through reasonable efforts; and (C) the
general purposes of these rules and the interests of justice wll
best be served by adm ssion of the statenment into evidence.
However, a statenment may not be admitted under this exception
unl ess the proponent of it makes known to the adverse party
sufficiently in advance of the trial or hearing to provide the



adverse party with a fair opportunity to prepare to neet it, his
intention to offer the statenent and the particulars of it,
i ncludi ng the nanme and address of the decl arant.

Rul e 804. Hearsay Exceptions Decl arant Unavail abl e

(a) Definition of unavailability. "Unavailability as a witness”
i ncludes situations in which the decl arant-

(1) is exenpted by ruling of the court on the ground of privilege
fromtestifying concerning the subject matter of his statenent;
or

(2) persists in refusing to testify concerning the subject matter
of his statenent despite an order of the court to do so; or

(3) testifies to a lack of nmenory of the subject matter of his
statement; or

(4) is unable to be present or to testify at the hearing because
of death or then existing physical or nmental illness or
infirmty; or

(5) is absent fromthe hearing and the proponent of his statenent
has been unable to procure his attendance (or in the case of a
hear say exception under subdivision (b)(2), (3), or (4), his

att endance or testinony) by process or other reasonable neans. A
declarant is not unavailable as a witness if his exenption,
refusal, claimof lack of nenory, inability, or absence is due to
t he procurenent or w ongdoi ng of the proponent of his statenent
for the purpose of preventing the witness from attendi ng or
testifying.

(b) Hearsay exceptions. The follow ng are not excluded by the
hearsay rule if the declarant is unavailable as a w tness:

(1) Fornmer testinony. Testinony given as a Wi tness at anot her
hearing of the same or a different proceeding, or in a deposition
taken in conpliance with law in the course of the same or anot her
proceeding, if the party against whomthe testinony is now
offered, or, in a civil action or proceeding, a predecessor in

i nterest, had an opportunity and simlar notive to develop the
testinmony by direct, cross, or redirect exam nation.

(2) Statenent under belief of inpending death. In a prosecution
for homcide or in a civil action or proceeding, a statenment nade
by a declarant while believing that his death was i mm nent,
concerning the cause or circunstances of what he believed to be
hi s i npendi ng deat h.

(3) Statenent against interest. A statenent which was at the tine
of its making so far contrary to the declarant's pecuniary or
proprietary interest, or so far tended to subject himto civil or
crimnal liability, or to render invalid a claimby himagainst



anot her, that a reasonable man in his position would not have
made the statenent unless he believed it to be true. A statenent
tending to expose the declarant to crimnal liability and offered
to excul pate the accused is not adm ssible unless corroborating
ci rcunstances clearly indicate the trustworthi ness of the

st at ement .

(4) Statenent of personal or famly history. (A A statenent
concerning the declarant's own birth, adoption, narriage,

di vorce, legitinmacy, relationship by blood, adoption, or
marriage, ancestry, or other simlar fact of personal or famly
hi story, even though declarant had no neans of acquiring personal
know edge of the matter stated; or (B) a statenent concerning the
foregoing matters, and death al so, of another person, if the
declarant was related to the other by bl ood, adoption, or
marriage or was so intimately associated with the other's famly
as to be likely to have accurate information concerning the
matt er decl ar ed.

/* Strange that although persons are often lied to by their
famlies, but this is allowed as trustworthy hearsay. */

(5) O her exceptions. A statenent not specifically covered by any
of the foregoing exceptions but having equival ent circunstanti al
guarantees of trustworthiness, if the court determ nes that (A
the statenent is offered as evidence of a material fact; (B) the
statenment is nore probative on the point for which it is offered
t han any ot her evidence which the proponent can procure through
reasonabl e efforts; and (C) the general purposes of these rules
and the interests of justice will best be served by adm ssion of
the statenent into evidence. However, a statenent nmay not be
adm tted under this exception unless the proponent of it nakes
known to the adverse party sufficiently in advance of the trial
or hearing to provide the adverse party with a fair opportunity
to prepare to neet it, his intention to offer the statenent and
the particulars of it, including the nane and address of the
decl ar ant .

Rul e 805. Hearsay Wthin Hearsay

Hear say i ncluded within hearsay is not excluded under the hearsay
rule if each part of the conbined statenments confornms with an
exception to the hearsay rule provided in these rules.

Rul e 806. Attacking and Supporting Credibility of Declarant

When a hearsay statenent, or a statenment defined in Rule
801(d)(2), (©, (D, or (E), has been admtted in evidence, the
credibility of the declarant may be attacked, and if attacked may
be supported, by any evi dence which would be adm ssible for those
purposes if declarant had testified as a witness. Evidence of a
statenment or conduct by the declarant at any tinme, inconsistent

Wi th his hearsay statenent, is not subject to any requirenent

t hat he may have been afforded an opportunity to deny or explain.



If the party agai nst whom a hearsay statenent has been adm tted
calls the declarant as a witness, the party is entitled to
exam ne himon the statenent as if under cross- exam nation.

Rul e 901.

(a) General provision. The requirenent of authentication or
identification as a condition precedent to admissibility is
satisfied by evidence sufficient to support a finding that the
matter in question is what its proponent clains.

(b) Illustrations. By way of illustration only, and not by way

I
of limtation, the follow ng are exanples of authentication or
i dentification conformng with the requirenents of this rule:

(1) Testinony of witness with know edge. Testinony that a matter
is what it is clainmed to be.

(2) Nonexpert opinion on handwiting. Nonexpert opinion as to the
genui neness of handwiting, based upon famliarity not acquired
for purposes of the litigation.

(3) Conparison by trier or expert wi tness. Conparison by the
trier of fact or by expert wi tnesses with speci nens whi ch have
been aut henti cat ed.

(4) Distinctive characteristics and the |ike. Appearance,
contents, substance, internal patterns, or other distinctive
characteristics, taken in conjunction with circunstances.

(5) Voice identifications. ldentification of a voice, whether
heard firsthand or through nmechanical or electronic transm ssion
or recording, by opinion based upon hearing the voice at any tine
under circunstances connecting it with the all eged speaker.

(6) Tel ephone conversations. Tel ephone conversations, by

evi dence that a call was made to the nunber assigned at the tine
by the tel ephone conpany to a particular person or business, if
(A) in the case of a person, circunstances, including
self-identification, show the person answering to be the one
called, or (B) in the case of a business, the call was nade to a
pl ace of business and the conversation related to business
reasonably transacted over the tel ephone.

(7) Public records or reports. Evidence that a witing

aut hori zed by law to be recorded or filed and in fact recorded or
filed in a public office, or a purported public record, report,
statenment or data conpilation, in any form is fromthe public
office where itenms of this nature are kept.

(8) Ancient docunents or data conpilation. Evidence that a
docunent or data conpilation, in any form (A) is in such
condition as to create no suspicion concerning its authenticity,
(B) was in a place where it, if authentic, would likely be, and
(C) has been in existence 20 years or nore at the time it is



of f er ed.

(9) Process or system Evidence describing a process or system
used to produce a result and showi ng that the process or system
produces an accurate result.

(10) Methods provided by statute or rule. Any nethod of

aut hentication or identification provided by Act of Congress or
by other rules prescribed by the Supreme Court pursuant to
statutory authority.

Rul e 902.

Extrinsic evidence of authority as a condition precedent to
adm ssibility is not required with respect to the foll ow ng:

(1) Donmestic public docunents under seal. A docunent bearing a
seal purporting to be that of the United States, or of any State,
di strict, Commonwealth, territory, or insular possession thereof,
or the Panama Canal Zone, or the Trust Territory of the Pacific

| sl ands, or of a political subdivision, departnent, officer, or
agency thereof, and a signature purporting to be an attestation
or execution.

(2) Donestic public docunents not under seal. A docunent
purporting to bear the signature in his official capacity of an
of ficer or enployee of an entity included in paragraph (1)
hereof, having no seal, if a public officer having a seal and
having official duties in the district or political subdivision
of the officer or enployee certifies under seal that the signer
has the official capacity and that the signature is genuine.

(3) Foreign public docunents. A docunent purporting to be
executed or attested in his official capacity by a person

aut hori zed by the laws of a foreign country to make the execution
or attestation, and acconpanied by a final certification as to

t he genui neness of the signature and official position (A) of the
executing or attesting person, or (B) of any foreign official
whose certificate of genuineness of signature and offici al
position relates to the execution or attestation or is in a chain
of certificates of genuineness of signature and official position
relating to the execution or attestation. A final certification
may be made by a secretary of enbassy or |egation, consu

general, consul, vice consul, or consular agent of the United
States, or a diplomatic or consular official of the foreign
country assigned or accredited to the United States. If
reasonabl e opportunity has been given to all parties to

i nvestigate the authenticity and accuracy of official docunents,
the court may, for good cause shown, order that they be treated
as presunptively authentic without final certification or permt
themto be evidenced by an attested summary with or w thout fi nal
certification.

(4) Certified copies of public records. A copy of an official
record or report or entry therein, or of a docunent authorized by



| aw to be recorded or filed and actually recorded or filed in a
public office, including data conpilations in any form certified
as correct by the custodian or other person authorized to make
the certification, by certificate conplying with paragraph (1),
(2), or (3) of this rule or conmplying with any Act of Congress or
rul e prescribed by the Suprenme Court pursuant to statutory

aut hority.

(5) Oficial Publications. Books, panphlets, or other
publications purporting to be issued by public authority.

(6) Newspapers and periodicals. Printed materials purporting to
be newspapers or periodicals.

(7) Trade inscriptions and the |ike. Inscriptions, signs, tags or
| abel s purporting to have been affixed in the course of business
and indicating ownership, control, or origin.

(8) Acknow edged docunents. Docunents acconpanied by a
certificate of acknow edgnent executed in the manner provided by
| aw by a notary public or other officer authorized by |law to take
acknow edgnent s.

(9) Commercial paper and rel ated docunents. Conmercial paper,
si gnatures thereon, and docunments relating thereto to the extend
provi ded by general commercial |aw.

[* This refers to the fact that the Uniform Comercial Code
provi des that the signatures on notes are deened as genui ne
unl ess they are disputed at the first opportunity to do so. */

(10) Presunptions under Acts of Congress. Any signature,
docunent, or other matter declared by Act of Congress to be
presunptively or prinma facie genuine or authentic.

ARTI CLE | X. AUTHENTI CATI ON & | DENTI FI CATI ON

Rul e 903. Subscribing Wtness' Testinony Unnecessary

The testinony of a subscribing witness is not necessary to

aut henticate a witing unless required by the | aws of the
j urisdiction whose | aws govern the validity of the witing.

ARTI CLE X. CONTENTS OF VRI TI NGS, RECORDI NGS, & PHOTOGRAPHS

Rul e 1001. Definitions

For purposes of this article the following definitions are
appl i cabl e:

(1) Witing and recordings. "Witings" and "recordi ngs" consi st
of letters, words, or nunbers, or their equivalent, set down by
handwriting, typewiting, printing, photostating, photographing,



magneti c i nmpul se, nechanical or electronic recording, or other
form of data conpilation

(2) Photographs. "Photographs” include still photographs, X-ray
films, video tapes, and notion pictures.

(3) Oiginal. An "original"™ of a witing or recording is the
writing or recording itself or any counterpart intended to have
the sanme effect by a person executing or issuing it. An
"original" of a photograph includes the negative or any print
therefrom If data are stored in a conputer or simlar device,
any printout or other output readable by sight, shown to reflect
the data accurately, is an "original"”

(4) Duplicate. A "duplicate" is a counterpart produced by the
sane inpression as the original, or fromthe sanme nmatrix, or by
means of photography, including enlargenments and m ni atures, or
by mechani cal or electronic re-recording, or by chemca
reproduction, or by other equival ent techni que which accurately
reproduces the original.

Rul e 1002. Requirenment of Original

To prove the content of a witing, recording, or photograph, the
original witing, recording, or photograph is required, except as
ot herwi se provided in these rules or by Act of Congress.

Rul e 1003. Admissibility of Duplicates

A duplicate is adm ssible to the sane extent as an ori gi nal
unl ess

(1) a genuine question is raised as to the authenticity of the
original or (2) in the circunstances it would be unfair to admt
the duplicate in lieu of the original.

Rul e 1004. Admissibility of O her Evidence of Contents

The original is not required, and other evidence of the contents
of a witing, recording, or photograph is adm ssible if-

(1) Oiginals lost or destroyed. Al originals are lost to have
been destroyed, unless the proponent |ost or destroyed themin
bad faith; or

(2) Oiginal not obtainable. No original can be obtained by any
avai | abl e judicial process or procedure; or

(3) Oiginal in possession of opponent. At a tinme when an

origi nal was under the control of the party agai nst whom of f er ed,
he was put on notice, by the pleadings or otherw se, that the
contents woul d be a subject of proof at the hearing, and he does
not produce the original at the hearing; or



(4) Collateral matters. The witing, recording, or photograph is
not closely related to a controlling issue.

Rul e 1005. Publ i ¢ Records

The contents of an official record, or of a document authorized
to be recorded or filed and actually recorded or filed, including
data conpilations in any form if otherw se adm ssible, may be
proved by copy, certified as correct in accordance with rule 902
or testified to be correct by a witness who has conpared it with
the original. If a copy which conplies with the foregoi ng cannot
be obtained by the exercise of reasonable diligence, then other
evi dence of the contents may be given.

Rul e 1006. Sunmmari es

The contents of volum nous witings, recordings, or photographs
whi ch cannot conveniently be exam ned in court nmay be presented
in the formof a chart, summary, or calcul ation. The originals,
or duplicates, shall be nade avail able for exam nation or

copyi ng, or both, by parties at reasonable tinme and place. The
court may order that they be produced in court.

Rul e 1007. Testinmony or Witten Adm ssion of Party

Contents of witings, recordings, or photographs may be proved by
the testinony or deposition of the party agai nst whom of fered or
by his witten adm ssion, wthout accounting for the

nonpr oducti on of the original.

Rul e 1008. Functions of Court and Jury

When the admi ssibility of other evidence of contents of witings,
recordi ngs, or photographs under these rul es depends upon the
fulfillment of a condition of fact, the question whether the
condition has been fulfilled is ordinarily for the court to
determ ne in accordance with the provisions of rule 104. However,
when an issue is raised (a) whether the asserted witing ever

exi sted, or (b) whether another witing, recording, or photograph
produced at the trial is the original, or (c) whether other

evi dence of contents correctly reflects the contents, the issue
is for the trier of fact to determine as in the case of other

i ssues of fact.

(a) Courts and nmagi strates. These rules apply to the United
States district courts, the United States bankruptcy courts, the
District Court of Guam the District Court of the Virgin Islands,
the District Court for the District of the Canal Zone, the United
States courts of appeals, the United States Clains Court, and to
United States magistrates, in the actions, cases, and proceedi ngs
and to the extent hereinafter set forth. The terns "judge" and
"court” in these rules include United States magistrates.



(b) Proceedi ngs generally. These rules apply generally to civil
actions and proceedings, including admralty and maritine cases,
to crimnal cases and proceedi ngs, to contenpt proceedi ngs except
those in which the court may act sunmarily, and to proceedi ngs
and cases under title 11, United States Code.

(c) Rule of privilege. The rule with respect to privileges
applies at all stages of all actions, cases, and proceedi ngs.

(d) Rule inapplicable. The rules (other than with respect to
privileges) do not apply in the follow ng situations:

(1) Prelimnary questions of fact. The determ nation of questions
of fact prelimnary to adm ssibility of evidence when the issue
is to be determ ned by the court under rule 104.

(2) Gand jury. Proceedings before grand juries.

(3) M scel l aneous proceedi ngs. Proceedings for extradition or
rendition; prelimnary exam nations in crimnal cases;

sentencing, or granting or revoking probation; issuance of
warrants for arrest, crimnal sumonses, and search warrants; and
proceedings with respect to rel ease on bail or otherw se.



