/* We conclude the federal rules of crimnal procedure with part
3. */

Rul e 33. New Tri al

The court on notion of defendant may grant a new trial to that
defendant if required in the interest of justice. |If trial was
by the court without a jury the court on notion of a defendant
for a newtrial may vacate the judgnent if entered, take
additional testinmony and direct the entry of a new judgnent. A
notion for a newtrial based on the ground of newy discovered
evi dence may be made only before or within two years after final
j udgnent, but if an appeal is pending the court may grant the
notion only on remand of the case. A notion for a newtrial
based on any other grounds shall be made within 7 days after
verdict or finding of guilty or within such further tinme as the
court may fix during the 7-day period.

(Anended August 1, 1987.)
Rul e 34. Arrest of Judgnent

The court on notion of a defendant shall arrest judgment if the

i ndi ctment or information does not charge an offense or if the
court was without jurisdiction of the offense charged. The
notion in arrest of judgnent shall be made within 7 days after
verdict or finding of guilty, or after plea of guilty or nolo
contendere, or with such further tine as the court may fix during
t he 7-day peri od.

/* One of the single nost unusual occurrences, although it has in
fact taken place. */

Rul e 35. Correction of Sentence

(a) Correction of a sentence on remand. The court shall correct
a sentence that is determ ned on appeal nunber 18 USC 3742 [ 18
USC Section 3742] to have been inposed in violation of law, to
have been inposed as a result of an incorrect application of the
sentence gui delines, or to be unreasonable, upon remand of the
case to the court-

(1) for inposition of a sentence in accord with the findings
of the court of appeals; or

(2) for further sentencing proceedings if, after such
proceedi ngs, the court determnes that the original sentence was
I ncorrect.

(b) Correction of sentence for changed circunstances. The court,
on notion of the Governnment, may within one year after the

i nposition of a sentence, |ower a sentence to reflect a

def endant' s subsequent, substantial assistance in the

i nvestigation or prosecution of another person who has conmitted
an of fense, in accordance with the guidelines and policy



statenments i ssued by the Sentenci ng Comm ssion pursuant to
section 994 of title 28, United States Code. The court's
authority to | ower a sentence under this subdivision includes the
authority to | ower such sentence to a | evel bel ow the established
by statute as a m ni num sent ence.

/* The rule speaks to a limt of one year. In cases it has been
used beyond one year by clever attorneys. If no one objects... *
/

(Anended Cctober 12, 1984, P. L. 98-473, Section 215(b), 98 Stat.
2015; Decenber 26, 1985, P. L. 99-217, Section 1728; Cctober 27,
1986, P. L. 99-570, Title I, Subtitle A Section 1009(a), 100
Stat. 3215.)

Rule 36. derical M stakes

Clerical m stakes in judgnents, orders or other parts of the
record and errors in the record arising fromoversight or

om ssion may be corrected by the court at any tinme and after such
notice, if any, as the court orders.

Rul e 37. [ Abrogat ed]
Rul e 38. Stay of Execution, and Relief Pending Review

(a) Death. A sentence of death shall be stayed if an appeal is
taken fromthe conviction or sentence.

(b) Inprisonnment. A sentence of inprisonment shall be stayed if
an appeal is taken fromthe conviction or sentence and the

def endant is rel eased pendi ng di sposition of appeal pursuant to
Rul e 9(b) of the Federal Rules of Appellate Procedure. |f not
stayed, the court may reconmmend to the Attorney General that the
def endant be retained at, or transferred to, a place of
confinenment near the place of trial or the place where an appeal
is to be heard, for a period reasonably necessary to permt the
def endant to assist in the preparation of an appeal to the court
of appeal s.

(c) Fine. A sentence to pay a fine or a fine and costs, if an
appeal is taken, may be stayed by the district court or by the
court of appeals upon such terns as the court deens proper. The
court may require the defendant pendi ng appeal to deposit the
whol e or any part of the fine and costs in the registry of the
district court, or to give bond for the paynment thereof, or to
submit to an exam nation of assets, and it may nmake any
appropriate order to restrain the defendant from dissipating such
def endant' s assets.

(d) Probation. A sentence of probation may be stayed if an
appeal fromthe conviction or sentence is taken. |If the sentence
is stayed, the court shall fix the terns of the stay.



(e) Crimnal forfeiture, notice to victins, and restitution. A
sanction inposed as part of the sentence pursuant to 18 USC 3554,
3555, or 3556 may, if an appeal of the conviction or sentence is
taken, be stayed by the district court or by the court of appeals
upon such terns as the court finds appropriate. The court nmay

i ssue such orders as may be reasonably necessary to ensure
conpliance with the sanction upon disposition of the appeal,
including the entering of a restraining order or an |njunct|on or
requiring a deposit in whole or in part of the nonetary anount

i nvolved into the registry of the district court or execution of
a performance bond.

(f) Disabilities. A civil or enploynment disability arising under
a Federal statute by reason of the defendant's conviction or
sentence, may, in an appeal is taken, be stayed by the district
court or by the court of appeals upon such terns as the court
finds appropriate. The court may enter a restraining order or an
i njunction, or take any other action that may be reasonably
necessary to protect the interest represented by the disability
pendi ng di sposition of the appeal.

(Anended Cctober 12, 1984, P. L. 98-473, Title Il, Ch Il, Section
215(c), 98 Stat. 2016; August 1, 1987.)

Rul e 39. [ Abrogat ed]
| X SUPPLEMENTARY AND SPECI AL PROCEEDI NGS
Rule 40. Commtnent to Another District

(a) Appearance before federal magistrate. |If a personis
arrested in a district other than that in which the offense is

al | eged to have been committed, that person shall be taken

W t hout unnecessary del ay before the nearest avail abl e federal
magi strate. Prelimnary proceedi ngs concerning the defendant
shal | be conducted in accordance with Rules 5 and 5.1 except that
if no prelimnary exam nation is held because an indictnent has
been returned or an information filed or because the defendant

el ects to have the prelimnary exam nation conducted in the
district in which the prosecution is pending, the person shall be
hel d to answer upon a finding that such person is the person
named in the indictnent, information or warrant. |If held to
answer, the defendant shal| be held to answer in the district
court in which the prosecution is pending, provided that a
warrant is issued in that district if the arrest was made w t hout
a warrant, upon production of the warrant or a certified copy

t her eof .

(b) Statenent by Federal Magistrate. |In addition to the
statenments required by Rule 5, the federal magistrate shal
i nform the defendant of the provisions of Rule 20.

(c) Papers. |If a defendant is held or discharged, the papers in
t he proceedi ng and any bail taken shall be transmtted to the
clerk of the district court in which the prosecution is pending.



(d) Arrest of probationer or supervised release. |If a personis
arrested for a violation of probation or supervised release in a
district other than the district having jurisdiction, such person
shal | be taken w thout unnecessary del ay before the nearest
avai | abl e federal magistrate. The federal magistrate shall:

(1) Proceed under Rule 32.1 if jurisdiction over the person
is transferred to that district;

(2) Hold a pronpt prelimnary hearing if the all eged
violation occurred in that district, and either (i) hold the
person to answer in the district court of the district having
jurisdiction or (ii) dism ss the proceedings and so notify that
court; or

(3) otherwi se order the person held to answer in the
district court of the district having jurisdiction upon
production of certified copies of the judgnent, the warrant, and
the application for the warrant, and upon a finding that the
person before the magistrate is the person nanmed in the warrant.

(e) Arrest for failure to appear. |If a person is arrested on a
warrant in a district other than that in which the warrant was

i ssued, and the warrant was issued because of the failure of the
person naned therein to appear as required pursuant to a subpoena
or the ternms of that person's rel ease, the person arrested shal
be taken wi thout unnecessary del ay before the nearest avail able
federal magi strate. Upon production of the warrant or a
certified copy thereof and upon a finding that the person before
the magi strate is the person naned in the warrant, the federal
magi strate shall hold the person to answer in the district in
whi ch the warrant was i ssued.

(f) Release or detention. |If a person was previously detained or
conditionally rel eased, pursuant to chapter 207 of title 18,
United States Code, in another district where a warrant,

i nformation, or indictnent issued, the federal magistrate shal
take into account the decision previously made and the reasons
set forth therefor, if any, but will not be bound by the
decision. |If the federal nmgistrate anends the rel ease or
detention decision or alters the conditions of rel ease, the

magi strate shall set forth the reasons therefor in witing.

(Anended Cctober 12, 1984, P. L. 98-473, Section 215(d), 98 Stat.
2016, Decenber 26, 1985, P. L. 99-217, Section 4, 99 Stat. 1728;
August 1, 1987; Decenber 1, 1989.)

Rul e 40.1 [ D sapproved]

Rul e 41. Search and Sei zure

(a) Authority to issue warrant. Upon the request of a federal

| aw enf orcenent officer or an attorney for the governnent, a
search warrant authorized by this rule may be issued (1) by a



federal magistrate, or a state court of record within the federa
district, for a search of property or for a person within the
district and (2) by a federal magistrate for a search of property
or for a person either within or outside the district if the
property or person is within the district when the warrant is
sought but m ght nove outside the district before the warrant is
execut ed.

(a) Authority to issue warrant. A search warrant authorized by
this rule may be issued by a federal nagistrate or a judge of a
state court of record within the district wherein the property or
person sought is | ocated, upon request of a federal |aw

enf orcenent officer or an attorney for the governnent.

b) Property or persons which nmay be seized with a warrant. A
war rant may be issued under this rule to search for and seize and
(1) property that constitutes evidence of the conm ssion of a
crimnal offense; or (2) contraband, the fruits of crine, or
t hi ngs otherwise crimnally possessed; or (3) property designed
or intended for use or which is or has been used as the neans of
conmitting a crimnal offense; or (4) person for whose arrest
there is probable cause, or who is unlawfully restrai ned.

(c) Issuance and contents.

(1) Warrant upon affidavit. A warrant other than a warrant
upon oral testinony under paragraph (2) of this subdivision shal
i ssue only on an affidavit or affidavits sworn to before the
federal magistrate or state judge and establishing the grounds
for issuing the warrant. |If the federal magistrate or state
j udge is satisfied that grounds for the application exist or that
there is probably cause to believe that they exist, that
magi strate or state judge shall issue a warrant identifying the
property or person to be seized and nam ng or describing the
person or place to be searched. The finding of probable cause
may be based upon hearsay evidence in whole or in part. Before
ruling on a request for a warrant the federal nagistrate or state
j udge may require the affiant to appear personally and may
exam ne under oath the affiant and any w tnesses the affiant may
produce, provided that such proceeding shall be taken down by a
court reporter or recording equi pnent and nade part of the
affidavit. The warrant shall be directed to a civil officer of
the United States authorized to enforce or assist in enforcing
any |law therefor to a person so authorized by the President of
the United States. It shall command the officer to search
Wi thin a specified period of tine not to exceed 10 days, the
person or place naned for the property or person specified. The
war rant shall be served in the daytinme, unless the issuing
aut hority, by appropriate provision in the warrant, and for
reasonabl e cause shown, authorizes its execution at tines other
than daytinme. It shall designate a federal nagistrate to whomit
shal | be returned.

(2) Warrant upon oral testinony.



(A) CGeneral rule. If the circunstances nmake it reasonable to
di spense with a witten affidavit, a Federal magistrate may issue
a warrant based upon sworn oral testinony conmuni cated by
t el ephone or other appropriate neans.

(B) Application. The person who is requesting the warrant
shal | prepare a docunent to be known as a duplicate original
war rant and shall read such duplicate original warrant, verbatim
to the Federal nmgistrate. The Federal magistrate shall enter,
verbatim what is so read to such magi strate on a docunent to be
known as the original warrant. The Federal nmagistrate nmay direct
that the warrant be nodifi ed.

(C lIssuance. |If the Federal magistrate is satisfied that
the circunstances are such as to nake it reasonable to di spense
wWith a witten affidavit and that grounds for the application
exi st or that there is probable cause to believe that they exist,
t he Federal magistrate shall order the issuance of a warrant by
directing the person requesting the warrant to sign the Federal
magi strate's nane on the duplicate original warrant. The Federal
magi strate shall imrediately sign the original warrant and enter
on the face of the original warrant the exact time when the
war rant was ordered to be issued. The finding of probable cause
for a warrant upon oral testinony may be based on the sanme kind
of evidence as is sufficient for a warrant upon affidavit.

(D) Recording and certification of testinony. Wen a caller

informs the Federal magistrate that the purpose of the call is to
request a warrant, the Federal magistrate shall imediately place
under oath each person whose testinony forns a basis of the
application and each person applying for that warrant. If a

voi ce recording device is available, the Federal magistrate shal
record by means of such device all of the call after the caller

informs the Federal magistrate that the purpose of the call is to
request a warrant. O herw se a stenographic or |onghand verbatim
record shall be made. |If a voice recording device is used or a

st enogr aphi ¢ record nade, the Federal magistrate shall have the
record transcribed, shall certify the accuracy of the
transcription, and shall file a copy of the original record and
the transcription with the court. |If a |longhand verbatimrecord
is made, the Federal mmgistrate shall file a signed copy with the
court.

/* Note that only federal nmagistrates may i ssue tel ephonic
warrants. */

(E) Contents. The contents of a warrant upon oral testinony
shall be the sane as the contents of a warrant upon affidavit.

(F) Additional rule for execution. The person who executes
the warrant shall enter the exact tinme of execution on the face
of the duplicate original warrant.

(G Motion to suppress precluded. Absent a finding of bad
faith, evidence obtained pursuant to a warrant issued under this



paragraph is not subject to a notion to suppress on the ground
that the circunmstances were not such as to nmake it reasonable to
di spense with a witten affidavit.

(d) Execution and return with inventory. The officer taking
property under the warrant shall give to the person from whom or
from whose prem ses the property was taken a copy of the warrant
and a receipt for the property taken or shall |eave the copy and
recei pt at the place fromwhich the property was taken. The
return shall be made pronptly and shall be acconpani ed by a
written inventory of any property taken. The inventory shall be
made in the presence of the applicant for the warrant and the
person from whose possession or prenm ses the property was taken,
If they are present, or in the presence of at |east one credible
person other than the applicant for the warrant or the person

f rom whose possession or prem ses the property was taken, and
shal |l be verified by the officer. The Federal magistrate shal
upon request deliver a copy of the inventory to the person from
whom or from whose prem ses the property was taken and to the
applicant for the warrant.

(e) Motion for return of property. A person aggrieved by an

unl awf ul search and sei zure or by the deprivation of property may
nove the district court for the district in which the property
was seized for the return of the property on the ground that such
person is entitled to | awful possession of the property. The
court shall receive evidence on any issue of fact necessary to

t he decision of the notion. |[If the notion is granted, the
property shall be returned to the novant, although reasonabl e
condi tions nmay be inposed to protect access and use of the
property in subsequent proceedings. If a notion for return of
property is made or cones on for hearing in the district of trial
after an indictnment of information is filed, it shall be treated
also as a notion to suppress under Rule 12.

(f) Motion to suppress. A notion to suppress evidence nay be
made in the court of the district of trial as provided in Rule
12.

(g) Return of papers to clerk. The federal nagistrate before
whom the warrant is returned shall attach to the warrant a copy
of the return, inventory and all other papers in connection
therewith and shall file themwith the clerk of the district
court for the district in which the property was sei zed.

(h) Scope and definition. The rule does not nodify any act,

i nconsistent with it, regulating search, seizure and the issuance
and execution of search warrants in circunstances for which
special provision is made. The term"property” is used in this
rule to include docunents, books, papers and any other tangible
objects. The term"daytinme" is used in this rule to nean the
hours from6:00 amto 10: 00 pm according to local time. The
phrase "federal |aw enforcenent officer” is used in this rule to
mean any governnent agent, other than an attorney for the
governnment as defined in Rule 54(c), who is engaged in the



enforcenent of the crimnal laws and is within any category of
of ficers authorized by the Attorney Ceneral to request the
i ssuance of a search warrant.

(Anended August 1, 1987; Decenber 1, 1989; Decenber 1, 1990.)
Rule 42. Crimnal Contenpt

(a) Summary disposition. A crimnal contenpt nay be puni shed
sunmarily if the judge certifies that the judge saw or heard the
conduct constituting the contenpt and that it was commtted in

t he actual presence of the court. The order of contenpt shal
recite the facts and shall be signed by the judge and entered of
record.

(b) Disposition upon notice and hearing. A crimnal contenpt
except as provided in subdivision (a) of this rule shall be
prosecuted on notice. The notice shall state the tinme and pl ace
of hearing, allowing a reasonable tinme for the preparation of the
def ense, and shall state the essential facts constituting the
crimnal contenpt charged and describe it as such. The notice
shal |l be given orally by the judge in open court in the presence
of the defendant or, on application of the United States attorney
or of an attorney appointed by the court for that purpose, by an
order to show cause or an order of arrest. The defendant is
entitled to a trial by jury in any case in which an act of
Congress so provides. The defendant is entitled to adm ssion to
bail as provided in these rules. |If the contenpt charged

i nvol ves di srespect to or criticismof a judge, that judge is
disqualified frompresiding at the trial or hearing except with

t he defendant's consent. Upon a verdict or finding of guilt the
court shall enter an order fixing the punishnent.

/* Note that any indirect contenpt involving criticismof a Judge
may not be heard by that Judge. */

(Anended August 1, 1987.)
X.  CGENERAL PROVI SI ONS
Rul e 43. Presence of the Defendant

(a) Presence required. The defendant shall be present at the
arraignnent, at the tine of the plea, at every stage of the trial
i ncluding the inpaneling of the jury and the return of the
verdict, and at the inposition of sentence, except as otherw se
provided by this rule.

(b) Continued presence not required. The further progress of the
trial to and including the return of the verdict shall not be
prevented and the defendant shall be considered to have waived
the right to be present whenever a defendant, initially present,

(1) is voluntarily absent after the trial has commenced



(whet her or not the defendant has been inforned by the court of
the obligation to remain during the trial), or

(2) after being warned by the court that disruptive conduct
Wi | | cause the renoval of the defendant fromthe courtroom
persists in conduct which is such as to justify exclusion from
t he courtroom

(c) Presence not required. A defendant need not be present in
the follow ng situations:

(1) A corporation nay appear by counsel for all purposes.

(2) I'n prosecutions for offenses punishable by fine or by
| mprisonment for not nore than one year or both, the court, with
the witten consent of the defendant, may permt arrai gnnment,
plea, trial, and inposition of sentence in the defendant's
absence.

(3) At a conference of argunent upon a question of |aw.
(4) At a reduction of sentence under Rule 35.

(Anended August 1, 1987.)

Rul e 44. Ri ght to and Assignnment of Counsel

(a) Right to assigned counsel. Every defendant who is unable to
obt ai n counsel shall be entitled to have counsel assigned to
represent that defendant at every stage of the proceedi ngs from
initial appearance before the federal magistrate or the court

t hrough appeal, unless that defendant waives such appoi nt nent.

(b) Assignnment procedure. The procedures for inplenmenting the
right set out in subdivision (a) shall be those provided by |aw
and by local rules of court established pursuant thereto.

(c) Joint representation. Wenever two or nore defendants have
been jointly charged pursuant to Rule 8(b) or have been joined
for trial pursuant to Rule 8(b) or have been joined for trial
pursuant to Rule 13, and are represented by the sane retained or
assi gned counsel or by retained or assigned counsel who are
associated in the practice of law, the court shall pronptly
inquire with respect to such joint representation and shal
personal |y advi se each defendant of the right to the effective
assi stance of counsel, including separate representation. Unless
it appears that there is good cause to believe no conflict of
interest is likely to arise, the court shall take such neasures
as may be appropriate to protect each defendant's right to
counsel

(Anended August 1, 1987.)
Rule 45. Tine



(a) Conputation. In conputing any period of tinme the day of the
act or event fromwhich the designated period of tinme begins to
run shall not be included. The |ast day of the period so
conputed shall be included, unless it is a Saturday, a Sunday, or
a | egal holiday, or, when the act to be done is the filing of
sone paper in court, a day on which weather or other conditions
have nmade the office of the clerk of the district court

I naccessi ble, in which event the period runs until the end of the
next day which is not one of the aforenentioned days. Wen a
period of time prescribed or allowed is |ess than 11 days,

| nt er medi at e Sat urdays, Sundays and | egal holidays shall be
excluded in the conputation. As used in these rules "legal
hol i day"” includes New Year's Day, Birthday of Martin Luther King,
Jr., Washington's Birthday, Menorial Day, |ndependence Day, Labor
Day, Col unbus Day, Veterans Day, Thanksgiving Day, Christnmas Day,
and any ot her day appointed as a holiday by the President or the
Congress of the United States, or by the state in which the
district court is held.

(b) Enlargenent. Wen an act is required or allowed to be done
at or wwthin a specified tinme, the court for cause shown nay at
any time in its discretion (1) with or without notion or notice,
order the period enlarged if request therefor is made before the
expiration of the period originally prescribed or as extended by
a previous order or (2) upon notion made after the expiration of
the specified period permt the act to be done if the failure to
act was the result of excusable neglect; but the court nay not
extend the tine for taking any action under Rules 29, 33, 34, and
35, except to the extent and under the conditions stated in them

(c) [Abrogat ed]

(d) For notions; affidavits. A witten notion, other than one
whi ch may be heard ex parte, and notice of the hearing thereof
shal | be served not |later than 5 days before the tinme specified
for the hearing unless a different period is fixed by rule or
order of the court. For cause shown such an order nmay be made on
ex parte application. Wwen a notion is supported by affidavits
may be served not |less than 1 day before the hearing unless the
court permts themto be served at a later tine.

(e) Additional time after service by nmail. Wenever a party has
the right of it required to do an act within a prescribed period
after the service of a notice or other paper upon the party and
the notice or other paper is served by nmail, 3 days shall be
added to the prescribed period.

(Anended August 1, 1987.)
Rul e 46. Rel ease from Cust ody

(a) Release prior to trial. Eligibility for release prior to
trail shall be in accordance with 18 USC Section 3142 and 3144.



(b) Release during trial. A person released before trial shal
continue on release during trial under the sanme terns and
conditions as were previously inposed unless the court determ nes
that other terns and conditions or term nation of release are
necessary to assure such person's presence during the trial or to
assure that such person's conduct will not obstruct the orderly
and expeditious progress of the trial.

(c) Pending sentence and notice of appeal. Eligibility for

rel ease pendi ng sentence or pending notice of appeal or
expiration of the tine allowed for filing notice of appeal, shal
be in accordance with 18 USC 3143. The burden of establishing
that the defendant will not flee or pose a danger to any other
person or to the community rests with the defendant.

(d) Justification of sureties. Every surety, except a corporate
surety which is approved as provided by law, shall justify by
affidavit and may be required to describe in the affidavit the
property by which the surety proposes to justify and the

encunbr ances thereon, the nunber and anobunt of other bonds and
undertakings for bail entered into by the surety and renaining
undi scharged and all the other liabilities of the surety. No
bond shall be approved unless the surety thereon appears to be
qual i fi ed.

(e) Forfeiture.

(1) Declaration. |If there is a breach of condition of a
bond, the district court shall declare a forfeiture of the bail.

(2) Setting aside. The court direct that a forfeiture be
set aside in whole or in part, upon such conditions as the court
may inpose, if a person rel eased upon execution of an appearance
bond with a surety is subsequently surrendered by the surety into
custody or if it otherw se appears that justice does not require
the forfeiture.

(3) Enforcenent: Wen a forfeiture has not been set aside,
the court shall on notion enter a judgnent of default and
execution may issue thereon. By entering into a bond the
obligors submt to the jurisdiction of the district court and
i rrevocably appoint the clerk of the court as their agent upon
whom any papers affecting their liability nmay be served. Their
liability may be enforced on notion w thout the necessity of an
i ndependent action. The notion and such notice of the notion as
the court prescribes may be served on the clerk of the court, who
shall forthwith mail copies to the obligors to their |ast known
addr esses.

(4) Remi ssion. After entry of such judgnent, the court may
remt it in whole or in part under the conditions applying to the
setting aside of forfeiture in paragraph (2) of this subdivision.

(f) Exoneration. Wen the condition of the bond has been
satisfied or the forfeiture thereof has been set aside or



remtted, the court shall exonerate the obligors and rel ease any
bail. A surety may be exonerated by a deposit of cash in the
amount of the bond or by a tinmely surrender of the defendant into
cust ody.

(g) Supervision of detention pending trial. The court shal
exerci se supervision over the detention of defendants and

Wi t nesses within the district pending trial for the purpose of
elimnating all unnecessary detention. The attorney for the
government shall make a biweekly report to the court |isting each
def endant and wi tness who has been held in custody pending

i ndictment, arraignment or trial for a period in excess of ten
days. As to each witness so listed the attorney for the
governnment shall nake a statenent of the reasons why such w tness
shoul d not be released with or without the taking of a deposition
pursuant to Rule 15(a). As to each defendant so listed the
attorney for the governnment shall make a statenent of the reasons
why the defendant is still held in custody.

(h) Forfeiture of property. Nothing in this rule or in chapter
207 of title 18, United States Code, shall prevent the court from
di sposi ng of any charge by entering an order directing forfeiture
of property pursuant to 18 USC 3142(c)(2)(K) if the value of the
property is an anmount that would be an appropriate sentence after
conviction of the offense charged and if such forfeiture is

aut hori zed by statute or regul ation.

(Anended August 1, 1987.)
Rul e 47. Motions

An application to the court for an order shall be by notion. A
notion other than one nade during a trial or hearing shall be in

writing unless the court permts it to be nmade orally. It shal
state the grounds upon which it is nade and shall set forth the
relief or order sought. It may be supported by affidavit.

Rul e 48. Di sm ssal

(a) By attorney for Governnent. The attorney General or the
United States attorney may by | eave of court file a dism ssal of
an indictnment, information or conplaint and the prosecution shal
t hereupon terminate. Such a dism ssal may not be filed during
the trial without the consent of the defendant.

[* The second clause is an unusual one. The def endant

(b) By Court. If there is unnecessary delay in presenting the
charge to a grand jury or in filing an information agai nst a

def endant who has been held to answer to the district court, or
if there is unnecessary delay in bringing a defendant to trial,
the court may dismss the indictnment, information or conplaint.

Rule 49. Service and Filing of Papers



(a) Service: when required. Witten notions other than those
whi ch are heard ex parte, witten notices, designations of record
on appeal and simlar papers shall be served upon each of the
parti es.

(b) Service: how made. Whenever under these rules or by an order
of the court service is required or permtted to be nade upon a
party represented by an attorney, the service shall be nade upon
the attorney unless service upon the party personally is ordered
by the court. Service upon the attorney or upon a party shall be
made in the manner provided in civil actions.

(c) Notice of orders. |Inmediately upon the entry of an order
made on a witten subsequent to arraignnent the clerk shall mai
to each party a notice thereof and shall make a note in the
docket of the mailing. Lack of notice of the entry by the clerk
does not affect the tine to appeal or relieve or authorize the
court to relieve a party for failure to appeal within the tine

al | oned, except as permtted by Rule 4(b) of the Federal Rules of
Appel | at e Procedure.

(d) Filing. Papers required to be served shall be filed with
the court. Papers shall be filed in the manner provided in civil
actions.

(e) Filing of dangerous offender notice. A filing with the court
pursuant to 18 USC Section 3575(a) or 21 USC Section 849(a) shal
be made by filing the notice with the clerk of the court. The
clerk shall transmt the notice to the chief judge or, if the
chief judge is the presiding judge in the case, to another judge
or United States magistrate in the district, except that in a
district having a single judge and no United States magi strate,
the clerk shall transmt the notice to the court only after the
time for disclosure specified in the aforenentioned statutes and
shal |l seal the notice as permtted by local rule.

(Anended August 1, 1987.)
Rul e 50. Calendars Plan for Pronpt D sposition

(a) Calendars. The district courts may provide for placing
crimnal proceedi ngs upon appropriate cal endars. Preference
shal |l be given to crimnal proceedings as far as practicable.

(b) Plans for achieving pronpt disposition of crimnal cases. To
m nim ze undue delay and to further the pronpt disposition of
crimnal cases, each district court shall conduct a continuing
study of the admi nistration of crimnal justice in the district
court and before United States magistrates of the district and
shal | prepare plans for the pronpt disposition of crimnal cases
i n accordance with the provisions of Chapter 208 of Title 18,
United States Code.

Rul e 51. Exceptions Unnecessary



Exceptions to rulings or orders of the court are unnecessary and
for all purposes for which an exception has heretofore been
necessary it is sufficient that a party, at the tine the ruling
or order of the court is made or sought, makes known to the court
the action which that party desires the court to take or that
party's objection to the action of the court and the grounds
therefor; but if a party has no opportunity to object to a ruling
or order, the absence of an objection does not thereafter
prejudi ce that party.

(Anended August 1, 1987.)
Rule 52. Harnml ess Error and Plain Error

(a) Harmess error. An error, defect, irregularity or variance
whi ch does not affect substantial rights shall be disregarded.

(b) Plain error. Plain errors or defects affecting substanti al
rights may be noticed although they were not brought to the
attention of the court.

Rul e 53. Regul ation of Conduct in the Court Room

The taking of photographs in the court roomduring the progress
of judicial proceedings or radi o broadcasting of judicial
proceedi ngs fromthe court roomshall not be permtted by the
court.

Rul e 54. Application and Exception

(a) Courts. These rules apply to all crimnal proceedings in the
United States District Courts; in the District Court of Guam in
the District Court of the Northern Mariana |slands, except as

ot herwi se provided in articles IV and V of the covenant provided
by the Act of March 24, 1976 (90 Stat. 263); in the District
Court of the Virgin Islands; and (except as otherw se provided in
t he Canal Zone Code) in the United States District Court for the
District of the Canal Zone; in the United States Courts of
Appeal s; and in the Supreme Court of the United States; except
that all offenses shall continue to be prosecuted in the D strict
of Guamand in the District Court of the Virgin Islands by

i nformati on as heretofore except such as may be required by | ocal
| aw t o be prosecuted by indictnment by grand jury.

(b) Proceedings.

(1) Renoved proceedings. These rules apply to crimnal
prosecution renoved to the United States district courts from
state courts and govern all procedure after renoval, except that
di smissal by the attorney for the prosecution shall be governed
by state | aw

(2) Ofenses outside a district or state. These rules apply
to proceedings for offenses commtted upon the high seas or
el sewhere out of the jurisdiction of any particular state or



di strict, except that such proceedings may be had in any district
aut hori zed by 18 USC Section 3238.

(3) Peace bonds. These rules do not alter the power of
j udges of the United States or of United States nagistrates to
hold to security of the peach and for good behavi or under Revised
Statutes, Section 4069, 50 USC Section 23, but in such cases the
procedure shall conformto these rules so far as they are
appl i cabl e.

(4) Proceedings Before United States Magistrates.
Proceedi ngs i nvol ving m sdeneanors and ot her petty offenses are
governed by Rul e 58.

(5) O her proceedings. These rules are not applicable to
extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or the
collection of fines and penalties. Except as provided in Rule 20
(d) they do not apply to proceedi ngs under 18 USC, Chapter 403 -
Juvenil e Delinquency - so far as they are inconsistent with that
chapter. They do not apply to sunmary trials for offenses
agai nst the navigation |l aws under Revised Statutes Sections 4300-
4305, 33 USC Sections 391-396, or to proceedi ngs involving
di sputes between seanen under Revised Statutes, Sections 4079-
4081, as anmended, 22 USC Sections 256-258, or to proceedings for
fishery of fenses under the Act of June 28, 1937, c. 392, 50 Stat
325-327, 16 USC Sections 772-772i, or to proceedi ngs against a
Wi tness in a foreign country under 28 USC Section 1784.

(c) Application of terns. As used in these rules the follow ng
terms have the designated neanings.

"Act of Congress" includes any act of Congress |locally applicable
to and in force in the District of Colunbia, in Puerto Rico, in a
territory or in an insular possession.

"Attorney for the governnent” nmeans the Attorney General, an
aut hori zed assistant of the Attorney General, a United States
Attorney, an authorized assistant of a United States Attorney,
when applicable to cases arising under the |laws of Guamthe
Attorney General of Guam or such other person or persons as may
be authorized by the laws of Guamto act therein, and when
applicabl e to cases arising under the laws of the Northern

Mari ana |slands the Attorney CGeneral of the Northern Mariana

| sl ands or any other person or persons as may be authorized by
the laws of the Northern Marianas to act therein.

"Civil action" refers to a civil action in a district court.
The words "denurrer,” "notion to quash,” "plea in abatenent,"”
"plea in bar" and "special plea in bar" or words to the sane
affect, in any act of Congress shall be construed to nean the
notion raising a defense or objection provided in Rule 12.



"District court"” includes all district courts nanmed in
subdi vision (a) of this rule.

"Federal magistrate” nmeans a United States magi strate as defined
in 28 USC Sections 631-639, a judge of the United States or

anot her judge or judicial officer specifically enpowered by
statute in force in any territory or possession, the Conmonweal th
of Puerto Rico, or the District of Colunbia, to performa
function to which a particular rule rel ates.

"Judge of the United States"” includes a judge of a district
court, court of appeals, or the Suprene Court.

"Law' includes statutes and judicial decisions.

"Magi strate” includes a United States magi strate as defined in 28
USC Sections 631-639, a judge of the United States, another judge
or judicial officer specifically enpowered by statute in force in
any territory or possession, the Conmonwealth of Puerto Rico, or
the District of Colunbia, to performa function to which a
particular rule relates, and a state or local judicial officer,
aut horized in 18 USC Section 3041 to performthe functions
prescribed in Rules 3, 4, and 5.

"M nor offense"” [del eted]
"Qat h" includes affirmations
"Petty offense” is defined in 18 USC 19.

"State" includes District of Colunbia, Puerto Rico, territory and
i nsul ar possessi on.

"United States nmagi strate” neans the officer authorized by 28 USC
Sections 631-639.

(Anended Cctober 12, 1984, P. L. 98-473, Section 215(e), 98 Stat.
2016; Novenber 18, 1988, P. L. 100-690, Title VII, Subtitle B
Section 7089(c), 102 Stat. 4409; Decenber 1, 1990.)

Rul e 55. Recor ds

The clerk of the district court and each United States nagi strate
shal | keep records in crimnal proceedings in such formas the
Director of the Admnistrative Ofice of the United States Courts
may prescribe. The clerk shall enter in the records each order
or judgnent of the court and the date such entry is made.

Rule 56. Courts and d erks

The district court shall be deened al ways open for the purpose of
filing any proper paper, of issuing and returning process and of
maki ng notions and orders. The clerk's office with the clerk or
a deputy in attendance shall be open during business hours on al
days except Saturdays, Sundays, and |egal holidays, but a court



may provide by local rule or order that its clerk's office shal
be open for specified hours on Saturdays or particul ar | egal
hol i days other than New Year's Day, Birthday of Martin Luther
King, Jr., Washington's Birthday, Menorial Day, |ndependence Day,
Labor Day, Col unbus Day, Veterans Day, Thanksgiving Day, and
Chri st mas Day.

(Anended August 1, 1988.)
Rule 57. Rules by District Courts

Each district court by action of a magjority of the judges thereof
may fromtine to time, after giving appropriate public notice and
an opportunity to coment, make and anend rul es governing its
practice not inconsistent with these rules. A local rule so
adopt ed shall take effect upon the date specified by the district
court and shall remain in effect unless anmended by the district
court or abrogated by the judicial council of the circuit in
which the district is |located. Copies of the rules and
amendnments so made by any district court shall upon their

promul gati on be furnished to the judicial council and the

Adm nistrative Ofice of the United States Courts and be nade
avail able to the public. 1In all cases not provided for by rule,
the district judges and nagistrates may regul ate their practice

i n any manner not inconsistent with these rules or those of the
district in which they act.

Rul e 58. Procedure for M sdeneanors and O her Petty O fenses
(a) Scope.

(1) I'n general. This rule governs the procedure and
practice for the conduct of proceedings involving nm sdeneanors
and ot her petty offenses, and for appeals to judges of the
district courts in such cases tried by nagi strates.

(2) Applicability of other Federal Rules of Crim nal
Procedure. | n proceedings concerning petty offenses for which no
sentence of inprisonnment will be inposed the court may foll ow
such provisions of these rules as it deens appropriate, to the
extent not inconsistent with this rule. 1n all other proceedings
the other rules govern except as specifically provided in this
rul e.

(3) Definition. The term"petty offenses for which not
sentence of inprisonnent will be inposed" as used in this rule,
nmeans any petty offenses as defined in 18 USC Section 19 as to
whi ch the court determ nes, that, in the event of conviction, no
sentence of inprisonnent will actually be inposed.

(b) Pretrial procedures.
(1) Trial docunent. The trial of a m sdenmeanor may proceed

on an indictnment, information, or conplaint or, in the case of a
petty offense, on a citation or violation notice.



(2) Initial appearance. At the defendant's initial
appearance on a m sdeneanor or other petty offense charge, the
court shall informthe defendant of:

(A) The charge, and the maxi mum possi bl e penal ti es provided
by |law, including paynent of a special assessnment under 18 USC
Section 3013, and restitution under 18 USC Section 3663;

(B) the right to retain counsel

(© unless the charge is a petty offense for which
appoi nt ment of counsel is not required, the right to request the
assi gnment of counsel if the defendant is unable to obtain
counsel

(D) The right to remain silent and that any statenent nmade
by the defendant may be used agai nst the defendant;

(E) the right to trial, judgnment, and sentencing before a
j udge of the district court, unless the defendant consents to
trial, judgnent, and sentencing before a magi strate;

(F) unless the charge is a petty offense, the right to trial
by jury before either a nagistrate or a judge of the district
court; and

(G if the defendant is held in custody and charged with a
m sdenmeanor ot her than a petty offense, the right to a
prelimnary exam nation in accordance with 18 USC Secti on 3060,
and the general circunstances under which the defendant may
secure pretrial rel ease.

(3) Consent and arrai gnnment.

(A) Trial before a magistrate. |If the defendant signs a
written consent to be tried before the nmagi strate which
specifically waives trial before a judge of the district court,
the magi strate shall take the defendant's plea. The defendant
may plead not guilty, guilty, or with the consent of the
magi strate, nolo contendere.

(B) Failure to consent. |If the defendant does not consent
to trial before the magistrate, the defendant shall be ordered to
appear before a judge of the district court for further
proceedi ngs on noti ce.

(c) Additional procedures applicable only to petty offenses for
whi ch not sentence of inprisonment will be inposed. Wth respect
to petty offenses for which no sentence of inprisonment will be

i nposed, the follow ng additional procedures are applicable:

(1) Plea of guilty or nolo contendere. No plea of guilty or
nol o contendere shall be accepted unless the court is satisfied



t hat the defendant understands the nature of the charge and the
maxi num possi bl e penalti es provided by | aw.

(2) Waiver of venue of plea and sentence. A defendant who
is arrested, held, or present in a district other than that in
whi ch the indictnment, information, conplaint, citation or
vi ol ation notice is pending agai nst that defendant may state in
writing a wish a plead guilty or nolo contendere, to waive venue
and trial in the district in which the proceeding is pending, and
to consent to disposition of the case in the district in which
t hat defendant was arrested, is held, or is present. Unless the
def endant thereafter pleads not guilty, the prosecution shall be
had as if venue were in such district, and notice of the sane
shal |l be given to the nagistrate in the district where the
proceedi ng was originally comenced. The defendant's statenent
of a desire to plead guilty or nolo contendere is not adm ssible
agai nst the defendant.

(3) Sentence. The court shall afford the defendant an
opportunity to be heard in mtigation. The court shall then
i medi ately proceed to sentence the defendant, except that in the
di scretion of the court, sentencing may be continued to allow an
I nvestigation by the probation service or subm ssion of
addi tional information by either party.

(4) Notification of right to appeal. After inposing
sentence in a case which has gone to trial on a plea of not
guilty, the court shall advise the defendant of the defendant's
right to appeal including any right to appeal the sentence. There
shall be no duty on the court to advise the defendant of any
ri ght of appeal after sentence is inposed follow ng a plea of
guilty or nolo contendere, except that the court shall advise the
def endant of any right to appeal the sentence.

(d) Securing the defendant's appearance; paynent in |ieu of
appear ance.

(1) Forfeiture of Collateral. Wen authorized by |ocal
rules of the district court, paynent of a fixed sum may be
accepted in suitable cases in Iieu of appearance and as
aut hori zing the term nation of the proceedings. Local rules may
make provision for increases in fixed sunms not to exceed the
maxi mum fine which could be inposed.

(2) Notice to Appear. |If a defendant fails to pay a fixed
sum request a hearing, or appear in response to a citation or
vi ol ation notice, the clerk or magi strate may i ssue a notice for
t he defendant to appear before the court on a date certain. The
notice may also afford the defendant an additional opportunity to
pay a fixed sumin |ieu of appearance, and shall be served upon
t he defendant by mailing a copy to the defendant's | ast known
addr ess.

(3) Summons or Warrant. Upon an indictnment or a show ng by
one of the other docunents specified in (b)(1) of probable cause



to believe that an offense has been committed and that the

def endant has committed it, the court may issue an arrest warrant
or, if not warrant is requested by the attorney for the
prosecution, a summons. The show ng of probable cause shall be
made in witing upon oath or under penalty for perjury, but the
af fiant need not appear before the court. |If the defendant fails
to appear before the court in response to a sunmons, the court
may summarily issue a warrant for the defendant's inmmediate
arrest and appearance before the court.

(e) Record. Proceedings under this rule shall be taken down by a
reporter or recorded by suitabl e sound equi pnent.

(f) Newtrial. The provisions of Rule 33 shall apply.
(9) Appeal

(1) Decision, order, judgnent or sentence by a district
j udge. An appeal from a decision, order, judgnent or conviction
or sentence by a judge of the district court shall be taken in
accordance with the Federal Rules of Appellate Procedure.

(2) Decision, order, judgnent or sentence by a magistrate.

(A) Interlocutory appeal. A decision or order by a
magi strate which, if made by a judge of the district court, could
be appeal ed by the governnment or defendant under any provision of
| aw, shall be subject to an appeal to a judge of the district
court provided such appeal is taken within 10 days of the entry
of the decision or order. An appeal shall be taken by filing
with the clerk of court a statenent specifying the decision or
order from which an appeal is taken and by serving a copy of the
st atement upon the adverse party, personally or by mail, and by
filing a copy with the magi strate.

(B) Appeal fromconviction or sentence. An appeal froma
| udgnent of conviction or sentence by a magistrate to a judge of
the district court shall be taken within 10 days after entry of
the judgnment. An appeal shall be taken by filing with the clerk
of court a statenent specifying the judgnent from which an appeal
i s taken, and by serving a copy of the statenent upon the United
States Attorney, personally or by mail, and by filing a copy with
t he magi strate.

(© Record. The record shall consist of the original papers
and exhibits in the case together with any transcript, tape, or
ot her recording of the proceedings and a certified copy of the
docket entries which shall be transmtted pronptly to the clerk
of court. For purposes of the appeal, a copy of the record of
such proceedi ngs shall be nade avail able at the expense of the
United States to a person who establishes by affidavit the
inability to pay or give security therefor, and the expense of
such copy shall be paid by the Director of the Adm nistrative
O fice of the United States Courts.



(D) Scope of appeal. The defendant shall not be entitled to
a trial de novo by a judge of the district court. The scope of
t he appeal shall be the sane as an appeal froma judgnent of a
district court to a court of appeals.

(3) Stay of execution; release pending appeal. The
provisions of Rule 38 relating to stay of execution shall be
applicable to a judgnent of conviction or sentence. The
def endant may be rel eased pendi ng appeal in accordance with the
provisions of lawrelating to rel ease pendi ng appeal from a
| udgnent of a district court to a court of appeals.

(Added Decenber 1, 1990.)
Rule 59. Effective Date

These rules take effect on the day which is 3 nonths subsequent
to the adjournnment of the first regular session of the 79th
Congress, but if that day is prior to Septenber 1, 1945, then
they take effect on Septenber 1, 1945. They govern all crim nal
proceedi ngs thereafter comenced and so far just and practicable
al | proceedi ngs then pending.

Rule 60. Title

These rul es may be known and cited as the Federal Rul es of
Crim nal Procedure.



