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(2) By the Court. In all other cases the party entitled to a

j udgnent by default shall apply to the court therefor; but no

| udgnent by default shall be entered against an infant or

I nconpet ent person unl ess represented in the action by a general
guardi an, committee, conservator, or other such representative
who has appeared therein. If the party agai nst whom judgnment by
default is sought has appeared in the action, the party (or, if
appearing by representative, the party's representative) shall be
served with witten notice of the application for judgnment at

| east 3 day prior to the hearing on such application. If, in
order to enable the court to enter judgnment or to carry it into
effect, it is necessary to take an account or to determ ne the
amount of damages or to establish the truth of any avernent by
evi dence or to nake an investigation of any other matter, the
court may conduct such hearings or order such references as it
deens necessary and proper and shall accord a right of trial by
jury to the parties when and as required by any statute of the
United States.

(c) Setting Aside Default. For good cause shown the court may set
aside an entry of default and, if a judgnent by default has been
entered, may |ikew se set it aside in accordance with Rule 60(b)

(d) Plaintiffs, Counterclaimnts, Cross-C ai mants. The provisions
of this rule apply whether the party entitled to the judgnent by
default is a plaintiff, a third-party plaintiff, or a party who
has pl eaded a cross-claimor counterclaim In all cases a

j udgnent by default is subject to the limtations of Rule 54(c).

(e) Judgment Against the United States. No judgnment by default
shal |l be entered against the United States or an officer or
agency thereof unless the claimant establishes a claimor right
to relief by evidence satisfactory to the court.

RULE 56. SUMVARY JUDGVENT

(a) For Caimant. A party seeking to recover upon a claim
counterclaim or cross-claimor to obtain a declaratory judgnment
may, at any tinme after the expiration of 20 days fromthe
comencenment of the action or after service of a notion for
sunmary judgnment by the adverse party, nove with or w thout
supporting affidavits for a summary judgnent in the party's favor
upon all or any part thereof.

(b) For Defending Party. A party against whoma claim
counterclaim or cross-claimis asserted or a declaratory

j udgnent is sought may, at any tine, nove with or wthout
supporting affidavits for a summary judgnent in the party's favor
as to all or any part thereof.



(c) Motion and Proceedi ngs Thereon. The notion shall be served at
| east 10 days before the tinme fixed for the hearing. The adverse
party prior to the day of hearing may serve opposing affidavits.
The judgment sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no genu
ne issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law. A summary judgnent,
interlocutory in character, may be rendered on the issue of
liability alone although there is a genuine issue as to the
amount of damages.

(d) Case Not Fully Adjudicated on Mdtion. If on notion under this
rul e judgnent is not rendered upon the whol e case or for all the
relief asked and a trial is necessary, the court at the hearing
of the notion, by exam ning the pleadings and the evidence before
it and by interrogating counsel, shall if practicable ascertain
what material facts exist wthout substantial controversy and
what material facts are actually and in good faith controverted.
It shall thereupon nake an order specifying the facts that appear
W t hout substantial controversy, including the extent to which

t he

amount of damages or other relief is not in controversy, and
directing such further proceedings in the action as are just.
Upon

the trial of the action the facts so specified shall be deened
establi shed, and the trial shall be conducted accordingly.

(e) Formof Affidavits; Further Testinony; Defense Required.
Supporting and opposing affidavits shall be nade on personal

know edge, shall set forth such facts as would be adm ssible in
evi dence, and shall show affirmatively that the affiant is
conpetent to testify to the matters stated therein. Sworn or
certified copies of all papers or parts thereof referred to in an
affidavit shall be attached thereto or served therewith. The
court may permt affidavits to be suppl enented or opposed by
depositions, answers to interrogatories, or further affidavits.
When a notion for sunmmary judgnment is made and supported as
provided in this rule, an adverse party may not rest upon the
nere all egations or deni al s of the adverse party's pl eadi ng, but
t he adverse party's response, by affidavits or as otherw se
provided in this rule, nust set forth specific facts show ng that
there is a genuine issue for trial. If the adverse party does not
so respond, summary judgnent, if appropriate, shall be entered
agai nst the adverse party.

/* This is particularly inportant for cases involving conspiracy.
A party cannot rest on its pleadings as to factual matters. */

(f) When Affidavits are Unavail able. Should it appear fromthe
affidavits of a party opposing the notion that the party cannot
for reasons stated present by affidavit facts essential to
justify the party's opposition, the court nmay refuse the
application for judgnent or may order a continuance to permt



affidavits to be obtained or depositions to be taken or discovery
to be had or may make such other order as is just.

(g) Affidavits Made in Bad Faith. Should it appear to the
satisfaction of the court at any tine that any of the affidavits
presented pursuant to this rule are presented in bad faith or
solely for the purpose of delay, the court shall forthw th order
the party enploying themto pay to the other party the anount of
t he reasonabl e expenses which the filing of the affidavits caused
the other party to incur, including reasonable attorney's fees,
and any offending party or attorney may be adjudged guilty of
cont enpt .

RULE 57. DECLARATORY JUDGVENTS

The procedure for obtaining a declaratory judgnent pursuant to
Title 28 U.S.C. [sec.] 2201, shall be in accordance with these
rules, and the right to trial by jury may be demanded under the
ci rcunstances and in the manner provided in Rules 38 and 39. The
exi stence of another adequate renedy does not preclude a judgnent
for declaratory relief in cases where it is appropriate. The
court may order a speedy hearing of an action for a declaratory

j udgnent and nay advance it on the cal endar.

RULE 58. ENTRY OF JUDGVENT

Subject to the provisions of Rule 54(b): (1) upon a general
verdict of a jury, or upon a decision by the court that a party
shal |l recover only a sumcertain or costs or that all relief
shal | be denied, the clerk, unless the court otherw se orders,
shall forthwith prepare, sign, and enter the judgnment w thout
awai ting any direction by the court; (2) upon a decision by the
court granting other relief, or upon a special verdict or a
general verdict acconpanied by answers to interrogatories, the
court shall pronptly approve the formof the judgnent, and the
clerk shall thereupon enter it. Every judgnent shall be set forth
on a separate docunent. A judgnment is effective only when so set
forth and when entered as provided in Rule 79(a). Entry of the

| udgnent shall not be delayed for the taxing of costs. Attorneys
shall not submit forns of judgnment except upon direction of the
court, and these directions shall not be given as a matter of
cour se.

RULE 59. NEW TRI ALS; AVENDMENT OF JUDGVENTS

(a) Gounds. Anewtrial may be granted to all or any of the
parties and on all or part of the issues (1) in an action in

whi ch there has been a trial by jury, for any of the reasons for
whi ch new trials have heretofore been granted in actions at |aw
in the courts of the United States; and (2) in an action tried
Wit hout a jury, for any of the reasons for which rehearings have
heret of ore been granted in suits in equity in the courts of the



United States. On a notion for a newtrial in an action tried
Wi t hout a jury, the court nmay open the judgnment if one has been
entered, take additional testinony, anmend findings of fact and
concl usi ons of |aw or nake new findi ngs and concl usi ons, and
direct the entry of a new judgnent.

(b) Time for Motion. A notion for a newtrial shall be served not
| ater than 10 days after the entry of the judgnent.

(c) Time for Serving Affidavits. When a notion for newtrial is
based upon affidavits they shall be served with the notion. The
opposi ng party has 10 days after such service within which to
serve opposing affidavits, which period my be extended for an
addi tional period not exceeding 20 days either by the court for
good cause shown or by the parties by witten stipulation. The
court may permt reply affidavits.

(d) On Initiative of Court. Not later than 10 days after entry of
j udgnent the court of its own initiative may order a new tri al

for any reason for which it m ght have granted a new trial on
notion of a party. After giving the parties notice and an
opportunity to be heard on the matter, the court may grant a
notion for a newtrial, tinely served, for a reason not stated in
the notion. In either case, the court shall specify in the order
t he grounds therefor.

(e) Motion to Alter or Anend a Judgnent. A notion to alter or
amend the judgnment shall be served not |ater than 10 days after
entry of the judgnent.

RULE 60. RELI EF FROM JUDGVENT OR ORDER

(a) Cerical Mstakes. Cerical mstakes in judgnents, orders or
ot her parts of the record and errors therein arising from
oversight or omi ssion nmay be corrected by the court at any tine
of its owmn initiative or on the notion of any party and after
such notice, if any, as the court orders. During the pendency of
an appeal, such m stakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while the appeal
is pending may be so corrected with | eave of the appellate court.

(b) M stakes; |nadvertence; Excusable Neglect; Newy Discovered
Evi dence; Fraud, etc. On notion and upon such terns as are just,
the court may relieve a party or a party's |legal representative
froma final judgment, order, or proceeding for the follow ng
reasons: (1) m stake, inadvertence, surprise, or excusable

negl ect ;

(2) newy discovered evidence which by due diligence could not
have been discovered in tine to nove for a new trial under Rule
59(b);

(3) fraud (whether heretofore denom nated intrinsic or extrinsic)
, msrepresentation, or other m sconduct of an adverse party; (4)



the judgment is void; (5) the judgnent has been satisfied,

rel eased, or discharged, or a prior judgnent upon which it is
based has been reversed or otherw se vacated, or it is no |onger
equi tabl e that the judgnment shoul d have prospective application;
or (6) any other reason justifying relief fromthe operation of
the judgnment. The notion shall be made within a reasonable tineg,
and for reasons (1), (2), and (3) not nore than one year after

t he judgnment, order, or proceeding was entered or taken. A notion
under this subdivision (b) does not affect the finality of a

j udgnent or suspend its operation. This rule does not limt the
power of a court to entertain an independent action to relieve a
party froma judgnent, order, or proceeding, or to grant relief
to a defendant not actually personally notified as provided in
Title 28, U S.C. [sec.] 1655, or to set aside a judgnment for
fraud upon the court. Wits of coram nobis, coramvobis, audita
querela, and bills of review and bills in the nature of a bill of
review, are abolished, and the

procedure for obtaining any relief froma judgnent shall be by
notion as prescribed in these rules or by an independent action.

RULE 61. HARMLESS ERROR

No error in either the adm ssion or the exclusion of evidence and
no error or defect in any ruling or order or in anything done or
omtted by the court or by any of the parties is ground for
granting a newtrial or for setting aside a verdict or for
vacat i ng, nodifying or otherw se disturbing a judgnment or order,
unl ess refusal to take such action appears to the court

i nconsi stent with substantial justice. The court at every stage
of the proceeding nust disregard any error or defect in the
proceedi ng whi ch does not affect the substantial rights of the
parti es.

RULE 62. STAY OF PROCEEDI NGS TO ENFORCE A JUDGVENT

(a) Automatic Stay; Exceptions-Injunctions, Receiverships, and
Pat ent Accountings. Except as stated herein, no execution shal

| ssue upon a judgnment nor shall proceedings be taken for its
enforcenent until the expiration of 10 days after its entry.

Unl ess otherw se ordered by the court, an interlocutory or final
j udgnent in an action for an injunction or in a receivership
action, or a judgnment or order directing an accounting in an
action for infringement of letters patent, shall not be stayed
during the period after its entry and until an appeal is taken or
during the pendency of an appeal. The provisions of subdivision
(c) of this rule govern the suspending, nodifying, restoring, or
granting of an injunction during the pendency of an appeal.

(b) Stay on Motion for New Trial or for Judgnent. In its

di scretion and on such conditions for the security of the adverse
party as are proper, the court may stay the execution of or any
proceedi ngs to enforce a judgnent pending the disposition of a
notion for a newtrial or to alter or amend a judgnment nade



pursuant to Rule 59, or of a notion for relief froma judgnment or
order made pursuant to Rule 60, or of a notion for judgnent in
accordance with a notion for a directed verdict nmade pursuant to
Rul e 50, or of a notion for anendnent to the findings or for

addi tional findings made pursuant to Rule 52(b).

(c) Injunction Pendi ng Appeal. \Wen an appeal is taken from an
interlocutory or final judgnment granting, dissolving, or denying
an injunction, the court in its discretion may suspend, nodify,
restore, or grant an injunction during the pendency of the appeal
upon such terns as to bond or otherwise as it considers proper
for the security of the rights of the adverse party. If the

j udgnent appealed fromis rendered by a district court of three
| udges specially constituted pursuant to a statute of the United
States, no such order shall be nade except (1) by such court
sitting in open court or (2) by the assent of all the judges of
such court evidenced by their signatures to the order.

(d) Stay Upon Appeal. Wen an appeal is taken the appellant by
gi ving a supersedeas bond nay obtain a stay subject to the
exceptions contained in subdivision (a) of this rule. The bond
may be given at or after the tine of filing the notice of appeal
or of procuring the order allow ng the appeal, as the case may
be. The stay is effective when the supersedeas bond is approved
by the court.

(e) Stay in Favor of the United States or Agency Thereof. Wen an
appeal i1s taken by the United States or an officer or agency

t hereof or by direction of any departnment of the Governnent of
the United States and the operation or enforcenent of the

j udgnent is stayed, no bond, obligation, or other security shal
be required fromthe appellant.

(f) Stay According to State Law. In any state in which a judgnent
is a lien upon the property of the judgnent debtor and in which
the judgnment debtor is entitled to a stay of execution, a

| udgnent debtor is entitled, in the district court held therein,
to such stay as woul d be accorded the judgnent debtor had the
action been maintained in the courts of that state.

(g) Power of Appellate Court Not Limted. The provisions in this
rule do not limt any power of an appellate court or of a judge
or justice thereof to stay proceedings during the pendency of an
appeal or to suspend, nodify, restore, or grant an injunction
during the pendency of an appeal or to nake any order appropriate
to preserve the status quo or the effectiveness of the judgnent
subsequently to be entered.

(h) Stay of Judgnment as to Multiple Clains or Multiple Parti es.
When a court has ordered a final judgnent under the conditions
stated in Rule 54(b), the court may stay enforcenent of that

j udgnent until the entering of a subsequent judgnent or judgnents
and nmay prescribe such conditions as are necessary to secure the
benefit thereof to the party in whose favor the judgnent is
ent er ed.



RULE 63. INABILITY OF A JUDGE TO PROCEED

If a trial or hearing has been comrenced and the judge is unable
to proceed, any other judge nmay proceed with it upon certifying
famliarity with the record and determ ning that the proceedi ngs
in the case may be conpleted without prejudice to the parties. In
a hearing or trial without a jury, the successor judge shall at
the request of a party recall any w tness whose testinony is

mat erial and di sputed and who is available to testify again

Wi t hout undue burden. The successor judge may al so recall any

ot her w t ness.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.
VI, PROVI SI ONAL AND FI NAL REMEDI ES

RULE 64. SEI ZURE OF PERSON OR PROPERTY

At the comencenent of and during the course of an action, al
renmedi es providing for seizure of person or property for the

pur pose of securing satisfaction of the judgnent ultimtely to be
entered in the action are avail abl e under the circunstances and
in the manner provided by the law of the state in which the
district court is held, existing at the tine the renedy is
sought, subject to the following qualifications: (1) any existing
statute of the United States governs to the extent to which it is
applicable; (2) the action in which any of the foregoing renedies
i s used shall be commenced and prosecuted or, if renoved froma
state court, shall be prosecuted after renoval, pursuant to these
rules. The renedi es thus avail able include arrest, attachment,

gar ni shnment, replevin, sequestration, and other correspondi ng or
equi val ent renedi es, however designated and regardl ess of whether
by state procedure the renmedy is ancillary to an action or nust
be obtained by an independent action.

RULE 65. | NJUNCTI ONS
(a) Prelimnary Injunction.

(1) Notice. No prelimnary injunction shall be issued w thout
notice to the adverse party.

(2) Consolidation of Hearing Wth Trial on Merits. Before or
after the commencenent of the hearing of an application for a
prelimnary injunction, the court may order the trial of the
action on the nerits to be advanced and consolidated with the
hearing of the application. Even when this consolidation is not
ordered, any evidence received upon an application for a
prelimnary injunction which would be adm ssi ble upon the trial
on the nerits becones part of the record on the trial and need



not be repeated upon the trial. This subdivision (a)(2) shall be
so construed and applied as to save to the parties any rights
they may have to trial by jury.

(b) Tenporary Restraining Order; Notice; Hearing; Duration. A
tenporary restraining order may be granted without witten or
oral notice to the adverse party or that party's attorney only if
(1) it clearly appears fromspecific facts shown by affidavit or
by the verified conplaint that i edi ate and irreparable injury,
| oss, or danage will result to the applicant before the adverse
party or that party's attorney can be heard in opposition, and
(2) the applicant's attorney certifies to the court in witing
the efforts, if any, which have been nade to give the notice and
t he reasons supporting the claimthat notice should not be
required. Every tenporary restraining order granted w t hout
notice shall be indorsed with the date and hour of issuance;
shall be filed forthwith in the clerk's office and entered of
record; shall define the injury and state why it is irreparable
and why the order was granted w thout notice; and shall expire by
its terms within such tine after entry, not to exceed 10 days, as
the court fixes, unless within the tine so fixed the order, for
good cause shown, is extended for a like period or unless the
party agai nst whomthe order is directed consents that it may be
extended for a |onger period. The reasons for the extension shal
be entered of record. In case a tenporary restraining order is
granted without notice, the notion for a prelimnary injunction
shal |l be set down for hearing at the earliest possible tine and

t akes precedence of all nmatters except older matters of the sane
character; and when the notion cones on for hearing the party who
obt ai ned the tenporary restraining order shall proceed with the
application for a prelimnary injunction and, if the party does
not do so, the court shall dissolve the tenporary restraining
order. On 2 days' notice to the party who obtained the tenporary
restraining order without notice or on such shorter notice to
that party as the court nay prescribe, the adverse party nmay
appear and nove its dissolution or nodification and in that event
the court shall proceed to hear and determ ne such notion as
expeditiously as the ends of justice require.

(c) Security. No restraining order or prelimnary injunction
shal | issue except upon the giving of security by the applicant,
in such sumas the court deens proper, for the paynment of such
costs and damages as may be incurred or suffered by any party who
is found to have been wongfully enjoined or restrained. No such
security shall be required of the United States or of an officer
or agency thereof. The provisions of Rule 65.1 apply to a surety
upon a bond or undertaking under this rule.

(d) Form and Scope of Injunction or Restraining Order. Every
order granting an injunction and every restraining order shal

set forth the reasons for its issuance; shall be specific in
terms; shall describe in reasonable detail, and not by reference
to the conpl aint or other docunment, the act or acts sought to be
restrained; and is binding only upon the parties to the action,



their officers, agents, servants, enployees, and attorneys, and
upon those persons in active concert or participation with them
who receive actual notice of the order by personal service or

ot herwi se.

(e) Enployer and Enpl oyee; Interpl eader; Constitutional Cases.
These rules do not nodify any statute of the United States
relating to tenporary restraining orders and prelimnary

i njunctions in actions affecting enployer and enpl oyee; or the
provisions of Title 28, U S.C., [sec.] 2361, relating to
prelimnary injunctions in actions of interpleader or in the
nature of interpleader; or Title 28, U S.C., [sec.] 2284,
relating to actions required by Act of Congress to be heard and
determ ned by a district court of three judges.

RULE 65. 1. SECURI TY: PROCEEDI NGS AGAI NST SURETI ES

Whenever these rules, including the Supplenental Rules for
Certain Admralty and Maritinme Clains, require or permt the
giving of security by a party, and security is given in the form
of a bond or stipulation or other undertaking with one or nore
sureties, each surety submits to the jurisdiction of the court
and irrevocably appoints the clerk of the court as the surety's
agent upon whom any papers affecting the surety's liability on

t he bond or undertaking nay be served. The surety's liability may
be enforced on notion w thout the necessity of an independent
action. The notion and such notice of the notion as the court
prescri bes may be served on the clerk of the court, who shal
forthwith mail copies to the sureties if their addresses are
known.

RULE 66. RECEI VERS APPO NTED BY FEDERAL COURTS

An action wherein a receiver has been appointed shall not be

di sm ssed except by order of the court. The practice in the

adm ni stration of estates by receivers or by other simlar

of ficers appointed by the court shall be in accordance with the
practice heretofore followed in the courts of the United States
or as provided in rules pronmulgated by the district courts. In
all other respects the action in which the appointnment of a
receiver is sought or which is brought by or against a receiver
i s governed by these rules.

RULE 67. DEPCSIT I N COURT

In an action in which any part of the relief sought is a judgnent
for a sumof noney or the disposition of a sumof noney or the
di sposition of any other thing capable of delivery, a party, upon
notice to every other party, and by |eave of court, may deposit
Wi th the court all or any part of such sumor thing, whether or
not that party clainms all or any part of the sumor thing. The
party meking the deposit shall serve the order permtting deposit



on the clerk of the court. Mney paid into court under this rule
shal | be deposited and withdrawn in accordance with the
provisions of Title 28, U S.C., [sec.] 2041, and 2042; the Act of
June 26, 1934, c. 756, [sec.] 23, as anended (48 Stat. 1236, 58
Stat. 845), U.S.C., Title 31, [sec.] 725v; or any like statute.
The fund shall be deposited in an interest-bearing account or

i nvested in an interest-bearing instrument approved by the court.

RULE 68. OFFER OF JUDGVENT

At any tinme nore than 10 days before the trial begins, a party
def endi ng agai nst a claimnay serve upon the adverse party an
offer to allow judgnment to be taken against the defending party
for the noney or property or to the effect specified in the
offer, with costs then accrued. If within 10 days after the
service of the offer the adverse party serves witten notice that
the offer is accepted, either party may then file the offer and
notice of acceptance together with proof of service thereof and

t hereupon the clerk shall enter judgnent. An offer not accepted
shal | be deened wi thdrawn and evidence thereof is not adm ssible
except in a proceeding to determ ne costs. |If the judgnent
finally obtained by the offeree is not nore favorable than the
offer, the offeree nmust pay the costs incurred after the nmaking
of the offer. The fact that an offer is made but not accepted
does not preclude a subsequent offer. When the liability of one
party to another has been determ ned by verdict or order or

| udgnent, but the amobunt or extent of the liability remains to be
det erm ned by further proceedings, the party adjudged |iable may
make an of fer of judgnment, which shall have the same effect as an
offer made before trial if it is served within a reasonable tine
not | ess than 10 days prior to the conmencenent of hearings to
determ ne the anount or extent of liability.

RULE 69. EXECUTI ON

(a) In General. Process to enforce a judgnment for the paynent of
noney shall be a wit of execution, unless the court directs

ot herwi se. The procedure on execution, in proceedings

suppl ementary to and in aid of a judgnent, and in proceedi ngs on
and in aid of execution shall be in accordance with the practice
and procedure of the state in which the district court is held,
existing at the tinme the renmedy is sought, except that any
statute of the United States governs to the extent that it is
applicable. In aid of the judgnment or execution, the judgnent
creditor or a successor in interest when that interest appears of
record, may obtain discovery fromany person, including the

| udgnent debtor, in the manner provided in these rules or in the
manner provided by the practice of the state in which the
district court is held.

(b) Against Certain Public Oficers. Wien a judgnent has been
entered against a collector or other officer of revenue under the
circunmstances stated in Title 28, U S.C., [sec.] 2006, or against



an officer of Congress in an action nentioned in the Act of March
3, 1875, ch. 130, [sec.] 8 (18 Stat. 401), U.S.C., Title 2, [sec.
] 118, and when the court has given the certificate of probable
cause for the officer's act as provided in those statutes,
execution shall not issue against the officer or the officer's
property but the final judgnent shall be satisfied as provided in
such statutes.

RULE 70. JUDGVENT FOR SPECI FI C ACTS; VESTI NG TI TLE

If a judgnment directs a party to execute a conveyance of |and or
to deliver deeds or other documents or to perform any other
specific act and the party fails to conply within the tine
specified, the court may direct the act to be done at the cost of
t he di sobedi ent party by sone ot her person appointed by the court
and the act when so done has like effect as if done by the party.
On application of the party entitled to perfornmance, the clerk
shall issue a wit of attachment or sequestration against the
property of the disobedient party to conpel obedience to the

| udgnent. The court may also in proper cases adjudge the party in
contenpt. If real or personal property is within the district,
the court in lieu of directing a conveyance thereof nmay enter a

| udgnent divesting the title of any party and vesting it in

ot hers and such judgnent has the effect of a conveyance executed
in due formof |aw. \Wen any order or judgnent is for the
del i very of possession, the party in whose favor it is entered is
entitled to a wit of execution or assistance upon application to
the cl erk.

RULE 71. PROCESS | N BEHALF OF AND AGAI NST PERSONS NOT PARTI ES

When an order is made in favor of a person who is not a party to
the action, that person may enforce obedience to the order by the
sane process as if a party; and, when obedi ence to an order may
be lawfully enforced agai nst a person who is not a party, that
person is liable to the sane process for enforcing obedience to
the order as if a party.

| X. SPECI AL PROCEEDI NGS

RULE 71A. CONDEMNATI ON OF PROPERTY

(a) Applicability of Oher Rules. The Rules of G vil Procedure
for the United States District Courts govern the procedure for

t he condemmation of real and personal property under the power of
em nent domai n, except as otherwi se provided in this rule.

(b) Joinder of Properties. The plaintiff may join in the sane
action one or nore separate pieces of property, whether in the
sane or different ownership and whet her or not sought for the
same use.



(c) Conpl aint.

(1) Caption. The conplaint shall contain a caption as provided in
Rul e 10(a), except that the plaintiff shall nane as defendants

t he property, designated generally by kind, quantity, and

| ocation, and at | east one of the owners of sone part of or
interest in the property.

(2) Contents. The conplaint shall contain a short and plain
statement of the authority for the taking, the use for which the
property is to be taken, a description of the property sufficient
for its identification, the interests to be acquired, and as to
each separate piece of property a designation of the defendants
who have been joined as owners thereof or of sonme interest
therein. Upon the comencenent of the action, the plaintiff need
j oin as defendants only the persons having or claimng an
Interest in the property whose nanes are then known, but prior to
any hearing involving the conpensation to be paid for a piece of
property, the plaintiff shall add as defendants all persons
having or claimng an interest in that property whose names can
be ascertained by a reasonably diligent search of the records,
consi dering the character and val ue of the property involved and
the interests to be acquired, and al so those whose nanes have

ot herwi se been learned. Al others nay be nade defendants under

t he designation "Unknown Omers."” Process shall be served as
provided in subdivision (d) of this rule upon all defendants,
whet her naned as defendants at the tinme of the comrencenent of
the action or subsequently added, and a defendant nmay answer as
provided in subdivision (e) of this rule. The court meanwhile may
order such distribution of a deposit as the facts warrant.

(3) Filing. In addition to filing the conplaint with the court,
the plaintiff shall furnish to the clerk at | east one copy

t hereof for the use of the defendants and additional copies at
the request of the clerk or of a defendant.

(d) Process.

(1) Notice; Delivery. Upon the filing of the conplaint the
plaintiff shall forthwith deliver to the clerk joint or severa
notices directed to the defendants naned or designated in the
conplaint. Additional notices directed to defendants subsequently
added shall be so delivered. The delivery of the notice and its
servi ce have the same effect as the delivery and service of the
sumons under Rul e 4.

(2) Same; Form Each notice shall state the court, the title of
the action, the name of the defendant to whomit is directed,
that the action is to condemm property, a description of the

def endant's property sufficient for its identification, the
interest to be taken, the authority for the taking, the uses for
whi ch the property is to be taken, that the defendant may serve
upon the plaintiff's attorney an answer within 20 days after
service of the notice, and that the failure so to serve an answer



constitutes a consent to the taking and to the authority of the
court to proceed to hear the action and to fix the conpensati on.
The notice shall conclude with the nane of the plaintiff's
attorney and an address within the district in which action is
brought where the attorney may be served. The notice need contain
a description of no other property than that to be taken fromthe
def endants to whomit is directed.

(3) Service of Notice.

(i) Personal Service. Personal service of the notice (but wthout
copies of the conplaint) shall be made in accordance with Rule 4
(c) and (d) upon a defendant who resides within the United States
or its territories or insular possessions and whose residence is
known.

(ii) Service by Publication. Upon the filing of a certificate of
the plaintiff's attorney stating that the attorney believes a
def endant cannot be personally served, because after diligent
inquiry within the state in which the conplaint is filed the

def endant' s place of residence cannot be ascertained by the
plaintiff or, if ascertained, that it is beyond the territorial
limts of personal service as provided in this rule, service of
the notice shall be nade on this defendant by publication in a
newspaper published in the county where the property is |ocated,
or if there is no such newspaper, then in a newspaper having a
general circulation where the property is |ocated, once a week
for not | ess than three successive weeks. Prior to the |ast
publication, a copy of the notice shall also be nailed to a

def endant who cannot be personally served as provided in this
rul e but whose place of residence is then known. Unknown owners
may be served by publication in |ike manner by a notice addressed
to "Unknown Omners."

Service by publication is conplete upon the date of the |ast
publication. Proof of publication and mailing shall be nade by
certificate of the plaintiff's attorney, to which shall be
attached a printed copy of the published notice with the nanme and
dat es of the newspaper marked thereon.

(4) Return; Anendnent. Proof of service of the notice shall be
made and anmendnent of the notice or proof of its service allowed
in the manner provided for the return and amendnent of the
sunmons under Rule 4(g) and (h).

(e) Appearance or Answer. If a defendant has no objection or
defense to the taking of the defendant's property, the defendant
may serve a notice of appearance designating the property in

whi ch the defendant clains to be interested. Thereafter, the

def endant shall receive notice of all proceedings affecting it.

| f a defendant has any objection or defense to the taking of the
property, the defendant shall serve an answer within 20 days
after the service of notice upon the defendant. The answer shal
identify the property in which the defendant clains to have an
interest, state the nature and extent of the interest clained,



and state all the defendant's objections and defenses to the
taking of the property. A defendant waives all defenses and

obj ections not so presented, but at the trial of the issue of

j ust conpensation, whether or not the defendant has previously
appeared or answered, the defendant may present evidence as to
t he amount of the conpensation to be paid for the property, and
t he defendant may share in the distribution of the award. No

ot her pl eading or notion asserting any additional defense or

obj ection shall be all owed.

(f) Amendnent of Pleadings. Wthout |eave of court, the plaintiff
may anmend the conplaint at any tine before the trial of the issue
of conpensation and as many tinmes as desired, but no anmendnent
shal |l be made which will result in a dism ssal forbidden by
subdivision (i) of this rule. The plaintiff need not serve a copy
of an anendnent, but shall serve notice of the filing, as
provided in Rule 5(b), upon any party affected thereby who has
appeared and, in the manner provided in subdivision (d) of this
rul e, upon any party affected thereby who has not appeared. The
plaintiff shall furnish to the clerk of the court for the use of
t he defendants at | east one copy of each anendnent and shal
furni sh additional copies on the request of the clerk or of a

def endant. Wthin the tine allowed by subdivision (e) of this
rul e a defendant may serve an answer to the anmended pl eading, in
the formand nmanner and with the sane effect as there provided.

(g) Substitution of Parties. If a defendant dies or becones

i nconpetent or transfers an interest after the defendant's

j oi nder, the court may order substitution of the proper party
upon notion and notice of hearing. If the notion and notice of
hearing are to be served upon a person not already a party,
service shall be nmade as provided in subdivision (d)(3) of this
rul e.

(h) Trial. If the action involves the exercise of the power of

em nent domai n under the law of the United States, any tri bunal
specially constituted by an Act of Congress governing the case
for the trial of the issue of just conpensation shall be the
tribunal for the determ nation of that issue; but if there is no
such specially constituted tribunal any party nay have a trial by
jury of the issue of just conmpensation by filing a denmand
therefor within the time allowed for answer or within such
further time as the court may fix, unless the court inits

di scretion orders that, because of the character, |ocation, or
quantity of the property to be condemed, or for other reasons in
the interest of justice, the issue of conpensation shall be

det erm ned by a comm ssion of three persons appointed by it.

In the event that a comm ssion is appointed the court may direct
that not nore than two additional persons serve as alternate
conmi ssioners to hear the case and replace comm ssioners who,
prior to the tinme when a decision is filed, are found by the
court to be unable or disqualified to performtheir duties. An
al ternate who does not replace a regular comm ssioner shall be
di scharged after the comm ssion renders its final decision



Bef ore appoi nting the nenbers of the conm ssion and alternates
the court shall advise the parties of the identity and

qual i fications of each prospective conm ssioner and alternate and
may permt the parties to exam ne each such designee. The parties
shall not be permtted or required by the court to suggest

nom nees. Each party shall have the right to object for valid
cause to the appoi ntnent of any person as a conm ssioner or
alternate. If a commission is appointed it shall have the powers
of a master provided in subdivision (c) of Rule 53 and
proceedi ngs before it shall be governed by the provisions of
paragraphs (1) and (2) of subdivision (d) of Rule 53. Its action
and report shall be determined by a magjority and its findings and
report shall have the effect, and be dealt with by the court in
accordance with the practice, prescribed in paragraph (2) of
subdivision (e) of Rule 53. Trial of all issues shall otherw se
be

by the court.

(i) Dismssal of Action.

(1) As of Right. If no hearing has begun to determ ne the
conpensation to be paid for a piece of property and the plaintiff
has not acquired the title or a |lesser interest in or taken
possession, the plaintiff may dismss the action as to that
property, w thout an order of the court, by filing a notice of

di smissal setting forth a brief description of the property as to
whi ch the action is dismssed.

(2) By Stipulation. Before the entry of any judgnent vesting the
plaintiff with title or a | esser interest in or possession of
property, the action may be dism ssed in whole or in part,

Wi t hout an order of the court, as to any property by filing a
stipulation of dismssal by the plaintiff and the defendant
affected thereby; and, if the parties so stipulate, the court may
vacat e any judgnent that has been entered.

(3) By Oder of the Court. At any tinme before conpensation for a
pi ece of property has been determ ned and paid and after notion
and hearing, the court may dismss the action as to that

property, except that it shall not dismss the action as to any
part of the property of which the plaintiff has taken possession
or in which the plaintiff has taken title or a |l esser interest,
but shall award just conpensation for the possession, title or

| esser interest so taken. The court at any time nay drop a

def endant unnecessarily or inproperly joined.

(4) Effect. Except as otherw se provided in the notice, or
stipulation of dismssal, or order of the court, any dismssal is
Wi t hout prejudice.

(j) Deposit and Its Distribution. The plaintiff shall deposit

Wi th the court any noney required by |aw as a condition to the
exerci se of the power of em nent donmin; and, although not so
required, may nmake a deposit when pernmitted by statute. In such
cases the court and attorneys shall expedite the proceedi ngs for



the distribution of the noney so deposited and for the

ascertai nnent and paynent of just conpensation. If the
conpensation finally awarded to any defendant exceeds the anpunt
whi ch has been paid to that defendant on distribution of the
deposit, the court shall enter judgnent against the plaintiff and
in favor of that defendant for the deficiency. If the
conpensation finally awarded to any defendant is |less than the
amount whi ch has been paid to that defendant, the court shal

enter judgnment against that defendant and in favor of the
plaintiff for the overpaynent.

(k) Condemmation Under a State's Power of Em nent Domain. The
practice as herein prescribed governs in actions involving the
exerci se of the power of em nent donmain under the |aw of a state,
provided that if the state | aw nmakes provision for trial of any

| ssue by jury, or for trial of the issue of conpensation by jury
or comm ssion or both, that provision shall be foll owed.

(1) Costs. Costs are not subject to Rule 54(d).

RULE 72. MAG STRATES, PRETRI AL ORDERS

(a) Nondi spositive Matters. A magistrate to whoma pretria
matter not dispositive of a claimor defense of a party is
referred to hear and determ ne shall pronptly conduct such
proceedi ngs as are required and when appropriate enter into the
record a witten order setting forth the disposition of the
matter. Wthin 10 days after being served with a copy of the
magi strate's order, a party may serve and file objections to the
order; a party nmay not thereafter assign as error a defect in the
magi strate's order to which objection was not tinely made. The
district judge to whomthe case is assigned shall consider such
obj ections and shall nodify or set aside any portion of the

magi strate's order found to be clearly erroneous or contrary to
| aw.

(b) Dispositive Mtions and Prisoner Petitions. A nmagistrate
assigned wi thout consent of the parties to hear a pretrial matter
di spositive of a claimor defense of a party or a prisoner
petition challenging the conditions of confinenent shall pronptly
conduct such proceedings as are required. A record shall be made
of all evidentiary proceedings before the nmagistrate, and a
record may be made of such other proceedings as the nmagistrate
deens necessary. The nmagistrate shall enter into the record a
reconmendation for disposition of the matter, including proposed
findings of fact when appropriate. The clerk shall forthw th mai
copies to all parties.



