[* W& continue with the Federal Rules of Civil Procedure.*/

(b) When Plaintiff May Bring in Third Party. When a counterclaim
I s asserted against a plaintiff, the plaintiff may cause a third
party to be brought in under circunmstances which under this rule
woul d entitle a defendant to do so.

(c) Admralty and Maritine Cains. Wien a plaintiff asserts an
admralty or maritime claimw thin the meaning of Rule 9(h), the
def endant or claimant, as a third-party plaintiff, may bring in a
third-party defendant who nay be wholly or partly liable, either
to the plaintiff or to the third-party plaintiff, by way of
renmedy over, contribution, or otherw se on account of the sane
transacti on, occurrence, or series of transactions or

occurrences. In such a case the third-party plaintiff may al so
demand j udgnent against the third-party defendant in favor of the
plaintiff, in which event the third-party defendant shall make
any defenses to the claimof the plaintiff as well as to that of
the third-party plaintiff in the manner provided in Rule 12 and
the action shall proceed as if the plaintiff had comrenced it
against the third-party defendant as well as the third-party
plaintiff.

RULE 15. AMENDED AND SUPPLEMENTAL PLEADI NGS

(a) Amendnents. A party nay anend the party's pleading once as a
matter of course at any tine before a responsive pleading is
served or, if the pleading is one to which no responsive pleading
is permtted and the action has not been placed upon the trial
cal endar, the party may so anend it at any tinme within 20 days
after it is served. therwise a party may anmend the party's

pl eading only by | eave of court or by witten consent of the
adverse party; and | eave shall be freely given when justice so
requires. A party shall plead in response to an anended pl eadi ng
Wi thin the tine remaining for response to the original pleading
or within 10 days after service of the anended pl eadi ng,

whi chever period nmay be the | onger, unless the court otherw se
or ders.

(b) Amendnents to Conformto the Evidence. When issues not raised
by the pleadings are tried by express or inplied consent of the
parties, they shall be treated in all respects as if they had
been raised in the pleadings. Such anmendnent of the pleadings as
may be necessary to cause themto conformto the evidence and to
rai se these i ssues nmay be nmade upon notion of any party at any
time, even after judgnment; but failure so to anend does not
affect the result of the trial of these issues. If evidence is
objected to at the trial on the ground that it is not within the
i ssues made by the pl eadings, the court may allow t he pl eadi ngs
to be anended and shall do so freely when the presentation of the
nmerits of the action will be subserved thereby and the objecting
party fails to satisfy the court that the adm ssion of such

evi dence woul d prejudice the party in maintaining the party's



action or defense upon the nerits. The court may grant a
conti nuance to enable the objecting party to nmeet such evidence.

(c) Relation Back of Anendnents. An anendnment of a pl eadi ng
rel ates back to the date of the original pleading when

(1) relation back is permtted by the | aw that provides the
statute of limtations applicable to the action, or

(2) the claimor defense asserted in the anended pl eadi ng arose
out of the conduct, transaction, or occurrence set forth or
attenpted to be set forth in the original pleading, or

(3) the anendnent changes the party or the naming of the party
agai nst whoma claimis asserted if the foregoing provision (2)
is satisfied and, within the period provided by Rule 4(m for
servi ce of the summons and conplaint, the party to be brought in
by anendment (A) has received such notice of the institution of
the action that the party will not be prejudiced in maintaining a
def ense on the nerits, and (B) knew or should have known that,

but for a m stake concerning the identity of the proper party,

t he action woul d have been brought against the party.

The delivery or mailing of process to the United States Attorney,
or United States Attorney's designee, or the Attorney Ceneral of
the United States, or an agency or officer who woul d have been a
proper defendant if naned, satisfies the requirenent of
subparagraphs (A) and (B) of this paragraph (3) with respect to
the United States or any agency or officer thereof to be brought
into the action as a defendant.

(d) Suppl enental Pl eadings. Upon notion of a party the court nay,
upon reasonabl e noti ce and upon such terns as are just, permt
the party to serve a supplenental pleading setting forth
transactions or occurrences or events which have happened since
the date of the pleading sought to be suppl enented. Permn ssion
may be granted even though the original pleading is defective in
its statement of a claimfor relief or defense. If the court
deens it advisable that the adverse party plead to the

suppl emental pleading, it shall so order, specifying the tine

t heref or.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

RULE 16. PRETRI AL CONFERENCES; SCHEDULI NG MANAGEMENT

(a) Pretrial Conferences; bjectives. In any action, the court
may in its discretion direct the attorneys for the parties and
any unrepresented parties to appear before it for a conference or
conferences before trial for such purposes as

(1) expediting the disposition of the action;



(2) establishing early and continuing control so that the case
wi || not be protracted because of |ack of nmanagenent;

(3) discouraging wasteful pretrial activities;

(4) inproving the quality of the trial through nore thorough
preparation, and;

(5) facilitating the settlenent of the case.

(b) Scheduling and Pl anni ng. Except in categories of actions
exenpted by district court rule as inappropriate, the judge, or a
magi strate when authorized by district court rule, shall, after
consulting with the attorneys for the parties and any
unrepresented parties, by a scheduling conference, telephone,
mai |, or other suitable neans, enter a scheduling order that
limts the time

(1) to join other parties and to anend the pl eadi ngs;
(2) to file and hear notions; and

(3) to conpl ete discovery.

The schedul i ng order al so may i ncl ude

(4) the date or dates for conferences before trial, a final
pretrial conference, and trial; and

(5) any other matters appropriate in the circunstances of the
case.

The order shall issue as soon as practicable but in no event nore
t han 120 days after filing of the conplaint. A schedule shall not
be nodified except by | eave of the judge or a nagi strate when

aut hori zed by district court rule upon a showi ng of good cause.

(c) Subjects to be D scussed at Pretrial Conferences. The
partici pants at any conference under this rule may consi der and
take action with respect to

(1) the fornmulation and sinplification of the issues, including
the elimnation of frivolous clains or defenses;

(2) the necessity or desirability of amendnents to the pleadings;
(3) the possibility of obtaining adm ssions of fact and of
docunents which will avoid unnecessary proof, stipulations
regardi ng the authenticity of docunments, and advance rulings from
the court on the adm ssibility of evidence;

(4) the avoi dance of unnecessary proof and of cumul ative
evi dence;

(5) the identification of witnesses and docunents, the need and



schedul e for filing and exchanging pretrial briefs, and the date
or dates for further conferences and for trial;

(6) the advisability of referring nmatters to a nagistrate or
mast er ;

(7) the possibility of settlenent or the use of extrajudicial
procedures to resol ve the dispute;

(8) the formand substance of the pretrial order;
(9) the disposition of pending notions;

(10) the need for adopting special procedures for nanagi ng
potentially difficult or protracted actions that may invol ve
conpl ex issues, multiple parties, difficult |egal questions, or
unusual proof problens; and

(11) such other matters as may aid in the disposition of the
action.

At | east one of the attorneys for each party participating in any
conference before trial shall have authority to enter into
stipulations and to nake adm ssions regarding all matters that
the participants nmay reasonably antici pate may be di scussed.

(d) Final Pretrial Conference. Any final pretrial conference
shall be held as close to the tinme of trial as reasonabl e under
the circunstances. The participants at any such conference shal

formulate a plan for trial, including a programfor facilitating
t he adm ssion of evidence. The conference shall be attended by at
| east one of the attorneys who will conduct the trial for each of

the parties and by any unrepresented parties.

(e) Pretrial Orders. After any conference held pursuant to this
rule, an order shall be entered reciting the action taken. This
order shall control the subsequent course of the action unless
nodi fied by a subsequent order. The order followi ng a final
pretrial conference shall be nodified only to prevent manifest

| nj usti ce.

(f) Sanctions. If a party or party's attorney fails to obey a
scheduling or pretrial order, or if no appearance is nade on
behal f of a party at a scheduling or pretrial conference, or if a
party or party's attorney is substantially unprepared to
participate in the conference, or if a party or party's attorney
fails to participate in good faith, the judge, upon notion or the
j udge's own initiative, nmay make such orders with regard thereto
as are just, and anong others any of the orders provided in Rule
37(b)(2)(B), (O, (D). Inlieu of or in addition to any other
sanction, the judge shall require the party or the attorney
representing the party or both to pay the reasonabl e expenses

i ncurred because of any nonconpliance with this rule, including
attorney's fees, unless the judge finds that the nonconpliance



was substantially justified or that other circunstances nmake an
award of expenses unj ust.

V. PARTI ES

RULE 17. PARTI ES PLAI NTI FF AND DEFENDANT; CAPACI TY

(a) Real Party in Interest. Every action shall be prosecuted in
the name of the real party in interest. An executor,

adm ni strator, guardi an, bailee, trustee of an express trust, a
party with whom or in whose nanme a contract has been made for the
benefit of another, or a party authorized by statute may sue in

t hat person's own nane w thout joining the party for whose
benefit the action is brought; and when a statute of the United
States so provides, an action for the use or benefit of another
shal | be brought in the nanme of the United States. No action
shal | be dism ssed on the ground that it is not prosecuted in the
nane of the real party in interest until a reasonable time has
been all owed after objection for ratification of comrencenent of
the action by, or joinder or substitution of, the real party in

i nterest; and such ratification, joinder, or substitution shal
have the sanme effect as if the action had been comrenced in the
nane of the real party in interest.

(b) Capacity to Sue or be Sued. The capacity of an individual,

ot her than one acting in a representative capacity, to sue or be
sued shall be determ ned by the |aw of the individual's domcile.
The capacity of a corporation to sue or be sued shall be

determ ned by the | aw under which it was organized. In all other
cases capacity to sue or be sued shall be determ ned by the | aw
of the state in which the district court is held, except (1) that
a partnership or other unincorporated association, which has no
such capacity by the | aw of such state, may sue or be sued in its
conmon nane for the purpose of enforcing for or against it a
substantive right existing under the Constitution or |aws of the
United States, and (2) that the capacity of a receiver appointed
by a court of the United States to sue or be sued in a court of
the United States is governed by Title 28, U S.C. [sec.] 754 and
959( a) .

(c) Infants or Inconpetent Persons. \Whenever an infant or

i nconpet ent person has a representative, such as a general

guardi an, committee, conservator, or other like fiduciary, the
representative may sue or defend on behalf of the infant or

I nconpet ent person. An infant or inconpetent person who does not
have a duly appointed representative may sue by next friend or by
a guardian ad litem The court shall appoint a guardian ad litem
for an infant or inconpetent person not otherw se represented in
an action or shall make such other order as it deens proper for
the protection of the infant or inconpetent person.

RULE 18. JO NDER OF CLAI M5 AND REMEDI ES



(a) Joinder of Clainms. A party asserting a claimto relief as an
original claim counterclaim cross-claim or third-party claim
may join, either as independent or as alternate clains, as nany

clains, legal, equitable, or maritine, as the party has agai nst

an opposi ng party.

(b) Joinder of Renedi es; Fraudul ent Conveyances. Wenever a claim
i s one heretofore cognizable only after another claimhas been
prosecuted to a conclusion, the two clains may be joined in a
single action; but the court shall grant relief in that action
only in accordance with the relative substantive rights of the
parties. |In particular, a plaintiff nay state a claimfor noney
and a claimto have set aside a conveyance fraudul ent as to that
plaintiff,w thout first having obtained a judgnent establishing
the claimfor noney.

RULE 19. JO NDER OF PERSONS NEEDED FOR JUST ADJUDI CATI ON

(a) Persons to be Joined if Feasible. A person who is subject to
servi ce of process and whose joinder will not deprive the court
of jurisdiction over the subject matter of the action shall be
joined as a party in the action if (1) in the person's absence
conplete relief cannot be accorded anong those al ready parti es,
or (2) the person clains an interest relating to the subject of
the action and is so situated that the disposition of the action
in the person's absence nmay (i) as a practical matter inpair or

| npede the person's ability to protect that interest or (ii)

| eave any of the persons already parties subject to a substanti al
ri sk of incurring double, nultiple, or otherw se inconsistent
obligations by reason of the clained interest. If the person has
not been so joined, the court shall order that the person be nade
a party. If the person should join as a plaintiff but refuses to
do so, the person may be made a defendant, or, in a proper case,
an involuntary plaintiff. If the joined party objects to venue
and joi nder of that party would render the venue of the action

| nproper, that party shall be dismssed fromthe action

(b) Determ nation by Court Whenever Joinder not Feasible. If a
person as described in subdivision (a)(1)-(2) hereof cannot be
made a party, the court shall determ ne whether in equity and
good consci ence the action should proceed anong the parties
before it, or should be dismssed, the absent person being thus
regarded as indispensable. The factors to be considered by the
court include: first, to what extent a judgnent rendered in the
person's absence m ght be prejudicial to the person or those

al ready parties; second, the extent to which, by protective
provisions in the judgnent, by the shaping of relief, or other
nmeasures, the prejudice can be | essened or avoided; third,

whet her a judgnment rendered in the person's absence wll be
adequat e; fourth, whether the plaintiff will have an adequate
renmedy if the action is dismssed for nonjoinder.



(c) Pl eading Reasons for Nonjoinder. A pleading asserting a claim
for relief shall state the nanes, if known to the pleader, of any
persons as described in subdivision (a)(1)-(2) hereof who are not
| oi ned, and the reasons why they are not | oi ned.

(d) Exception of Class Actions. This rule is subject to the
provi sions of Rule 23.

RULE 20. PERM SSI VE JO NDER OF PARTI ES

(a) Perm ssive Joinder. Al persons may join in one action as
plaintiffs if they assert any right to relief jointly, severally,
or inthe alternative in respect of or arising out of the sane
transacti on, occurrence, or series of transactions or occurrences
and if any question of law or fact conmmon to all these persons
Wi Il arise in the action. Al persons (and any vessel, cargo or
ot her property subject to admralty process in rem) may be joi ned
in one action as defendants if there is asserted agai nst them
jointly, severally, or inthe alternative, any right to relief in
respect of or arising out of the sane transaction, occurrence, or
series of transactions or occurrences and if any question of |aw
or fact common to all defendants will arise in the action. A
plaintiff or defendant need not be interested in obtaining or

def endi ng against all the relief demanded. Judgnent may be given
for one or nore of the plaintiff's according to their respective
rights to relief, and against one or nore defendants according to
their respective

liabilities.

(b) Separate Trials. The court nmay nake such orders as wll
prevent a party from bei ng enbarrassed, delayed, or put to
expense by the inclusion of a party against whomthe party
asserts no claimand who asserts no claimagainst the party, and
may order separate trials or make other orders to prevent del ay
or prejudice.

RULE 21. M SJO NDER AND NON-JO NDER OF PARTI ES

M sj oi nder of parties is not ground for dism ssal of an action.
Parties may be dropped or added by order of the court on notion
of any party or of its own initiative at any stage of the action
and on such terns as are just. Any claimagainst a party nay be
severed and proceeded with separately.

RULE 22. | NTERPLEADER

(1) Persons having clains against the plaintiff may be joined as
def endants and required to interplead when their clains are such
that the plaintiff is or may be exposed to double or nultiple
liability. It is not ground for objection to the joinder that the
clainms of the several claimants or the titles on which their

cl ai ns depend do not have a common origin or are not identical



but are adverse to and i ndependent of one another, or that the
plaintiff avers that the plaintiff is not liable in whole or in
part to any or all of the claimants. A defendant exposed to
simlar liability may obtain such interpleader by way of cross-
claimor counterclaim The provisions of this rule supplenent
and do not in any way |limt the joinder of parties permtted in
Rul e 20.

(2) The remedy herein provided is in addition to and in no way
supersedes or limts the renmedy provided by Title 28, U S.C.
[sec.] 1335, 1397, and 2361. Actions under those provisions
shall| be conducted in accordance with these rules.

RULE 23. CLASS ACTI ONS

(a) Prerequisites to a Cass Action. One or nore nenbers of a
class may sue or be sued as representative parties on behal f of
all only if (1) the class is so nunmerous that joinder of al
menbers is inpracticable, (2) there are questions of |aw or fact
conmon to the class, (3) the clains or defenses of the
representative parties are typical of the clains or defenses of
the class, and (4) the representative parties will fairly and
adequately protect the interests of the cl ass.

(b) Cass Actions Mintainable. An action may be maintained as a
class action if the prerequisites of subdivision (a) are
satisfied, and in addition:

(1) the prosecution of separate actions by or against individual
menbers of the class would create a risk of

(A) inconsistent or varying adjudications with respect to

i ndi vi dual menbers of the class which would establish

i nconpati bl e standards of conduct for the party opposing the
cl ass, or

(B) adjudications with respect to individual nmenbers of the class
whi ch woul d as a practical matter be dispositive of the interests
of the other nenbers not parties to the adjudications or
substantially inpair or inpede their ability to protect their
interests; or

(2) the party opposing the class has acted or refused to act on
grounds generally applicable to the class, thereby nmaking
appropriate final injunctive relief or correspondi ng declaratory
relief with respect to the class as a whole; or

(3) the court finds that the questions of |aw or fact comon to

t he menbers of the class predom nate over any questions affecting
only individual nmenbers, and that a class action is superior to
ot her avail able nmethods for the fair and efficient adjudication
of the controversy. The nmatters pertinent to the findings
include: (A) the interest of nenbers of the class in individually
controlling the prosecution or defense of separate actions; (B)



the extent and nature of any litigation concerning the
controversy al ready commenced by or agai nst nenbers of the class;
(C) the desirability or undesirability of concentrating the
litigation of the clains in the particular forum (D) the
difficulties likely to be encountered in the managenent of a

cl ass action.

(c) Determ nation by Order Whether Class Action to be Mintained;
Noti ce; Judgnent; Actions Conducted Partially as C ass Actions.

(1) As soon as practicable after the commencenent of an action
brought as a class action, the court shall deternm ne by order
whet her it is to be so maintained. An order under this
subdi vi sion may be conditional, and may be altered or anended
before the decision on the nerits.

(2) In any class action naintai ned under subdivision (b)(3), the
court shall direct to the nenbers of the class the best notice
practicabl e under the circunmstances, including individual notice
to all nenbers who can be identified through reasonable effort.
The notice shall advise each nmenber that (A) the court wll
exclude the nmenber fromthe class if the nmenber so requests by a
specified date; (B) the judgment, whether favorable or not, wll
i nclude all nenbers who do not request exclusion; and (C) any
menber who does not request exclusion may, if the nmenber desires,
enter an appearance through counsel .

(3) The judgnent in an action maintained as a class action under
subdi vision (b)(1) or (b)(2), whether or not favorable to the

cl ass, shall include and describe those whomthe court finds to
be nmenbers of the class. The judgnent in an action nmaintained as
a class action under subdivision (b)(3), whether or not favorable
to the class, shall include and specify or describe those to whom
the notice provided in subdivision (c)(2) was directed, and who
have not requested exclusion, and whomthe court finds to be
menbers of the class.

(4) When appropriate (A an action nmay be brought or maintained
as a class action with respect to particular issues, or (B) a
class may be divided into subclasses and each subcl ass treated as
a class, and the provisions of this rule shall then be construed
and applied accordingly.

(d) Orders in Conduct of Actions. In the conduct of actions to
which this rule applies, the court nay nmake appropriate orders:
(1) determ ning the course of proceedi ngs or prescribing neasures
to prevent undue repetition or conplication in the presentation
of evidence or argument; (2) requiring, for the protection of the
menbers of the class or otherwise for the fair conduct of the
action, that notice be given in such manner as the court may
direct to sone or all of the nenbers of any step in the action,
or of the proposed extent of the judgnent, or of the opportunity
of menbers to signify whether they consider the representation
fair and adequate, to intervene and present clains or defenses,
or otherwise to cone into the action; (3) inmposing conditions on



the representative parties or on intervenors; (4) requiring that
t he pl eadi ngs be anended to elimnate therefromallegations as to
representati on of absent persons, and that the action proceed
accordingly; (5) dealing with simlar procedural matters. The
orders may be conbined with an order under Rule 16, and may be
altered or anended as nmay be desirable fromtine to tine.

(e) Dismssal or Conmpromise. A class action shall not be

di sm ssed or conprom sed w thout the approval of the court, and
notice of the proposed dism ssal or conprom se shall be given to
all menbers of the class in such manner as the court directs.

RULE 23. 1. DERI VATI VE ACTI ONS BY SHAREHOLDERS

In a derivative action brought by one or nore sharehol ders or
menbers to enforce a right of a corporation or of an

uni ncor por at ed associ ation, the corporation or association having
failed to enforce a right which may properly be asserted by it,
the conplaint shall be verified and shall allege (1) that the
plaintiff was a sharehol der or nenber at the time of the
transaction of which the plaintiff conplains or that the
plaintiff's share or menbership thereafter devolved on the
plaintiff by operation of law, and (2) that the action is not a
col lusive one to confer jurisdiction on a court of the United
States which it would not otherw se have. The conpl ai nt shal

also allege with particularity the efforts, if any, made by the
plaintiff to obtain the action the plaintiff desires

fromthe directors or conparable authority and, if necessary,
fromthe sharehol ders or nenbers, and the reasons for the
plaintiff's failure to obtain the action or for not nmaking the
effort. The derivative action may not be maintained if it appears
that the plaintiff does not fairly and adequately represent the

i nterests of the sharehol ders or nenbers simlarly situated in
enforcing the right of the corporation or association. The action
shal | not be dism ssed or conprom sed without the approval of the
court, and notice of the proposed dism ssal or conprom se shal

be given to sharehol ders or nenbers in such manner as the court

di rects.

RULE 23. 2. ACTI ONS RELATI NG TO UNI NCORPORATED ASSQOCI ATl ONS

An action brought by or against the nenbers of an uni ncorporated
association as a class by nam ng certain nenbers as
representative parties may be maintained only if it appears that
the representative parties will fairly and adequately protect the
interests of the association and its nmenbers. In the conduct of
the action the court may make appropriate orders correspondi ng

Wi th those described in Rule 23(d), and the procedure for

di sm ssal or conprom se of the action shall correspond with that
provided in Rule 23(e).

RULE 24. | NTERVENTI ON



(a) Intervention of Right. Upon tinely application anyone shal

be permtted to intervene in an action: (1) when a statute of the
United States confers an unconditional right to intervene; or (2)
when the applicant clainms an interest relating to the property or
transaction which is the subject of the action and the applicant
is so situated that the disposition of the action nay as a
practical matter inpair or inpede the applicant's ability to
protect that interest, unless the applicant's interest is
adequat el y represented by existing parti es.

(b) Perm ssive Intervention. Upon tinely application anyone may
be permtted to intervene in an action: (1) when a statute of the
United States confers a conditional right to intervene; or (2)
when an applicant's claimor defense and the nmain action have a
question of law or fact in comon. When a party to an action
relies for ground of claimor defense upon any statute or
executive order adm nistered by a federal or state governnenta
of ficer or agency or upon any regulation, order, requirenment or
agreenment issued or nade pursuant to the statute or executive
order, the officer or agency upon tinely application nay be
permitted to intervene in the action. In exercising its

di scretion the court shall consider whether the intervention wll
unduly del ay or prejudice the adjudication of the rights of the
original parties.

(c) Procedure. A person desiring to intervene shall serve a
notion to intervene upon the parties as provided in Rule 5. The
notion shall state the grounds therefor and shall be acconpanied
by a pleading setting forth the claimor defense for which

i ntervention is sought. The same procedure shall be foll owed when
a statute of the United States gives a right to intervene. \Wen
the constitutionality of an act of Congress affecting the public
interest is drawn in question in any action in which the United
States or an officer, agency, or enployee thereof is not a party,
the court shall notify the Attorney CGeneral of the United States
as provided in Title 28, U S.C. [sec.] 2403. Wen the
constitutionality of any statute of a State affecting the public
interest is drawn in question in any action in which that State
or any agency, officer, or enployee thereof is not a party, the
court shall notify the attorney general of the State as provided
in Title 28, U S.C. [sec.] 2403. A party challenging the
constitutionality of legislation should call the attention of the
court to its consequential duty, but failure to do so is not a
wai ver of any constitutional right otherwi se tinely assert ed.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

RULE 25. SUBSTI TUTI ON OF PARTI ES
(a) Death.

(1) If a party dies and the claimis not thereby extinguished,
the court may order substitution of the proper parties. The



notion for substitution nay be nade by any party or by the
successors or representatives of the deceased party and, together
Wi th the notice of hearing, shall be served on the parties as
provided in Rule 5 and upon persons not parties in the manner
provided in Rule 4 for the service of a sunmons, and nay be
served in any judicial district. Unless the notion for
substitution is made not |later than 90 days after the death is
suggest ed upon the record by service of a statenent of the fact
of the death as provided herein for the service of the notion,
the action shall be dismssed as to the deceased party.

(2) In the event of the death of one or nore of the plaintiffs or
of one or nore of the defendants in an action in which the right
sought to be enforced survives only to the surviving plaintiffs
or only agai nst the surviving defendants, the action does not
abate. The death shall be suggested upon the record and the
action shall proceed in favor of or against the surviving

parti es.

(b) Inconmpetency. If a party becones inconpetent, the court upon
notion served as provided in subdivision (a) of this rule may
all ow the action to be continued by or against the party's
representative.

(c) Transfer of Interest. In case of any transfer of interest,
the action may be continued by or against the original party,

unl ess the court upon notion directs the person to whomthe
interest is transferred to be substituted in the action or joined
Wi th the original party. Service of the notion shall be nmade as
provided in subdivision (a) of this rule.

(d) Public Oficers; Death or Separation from Ofice.

(1) When a public officer is a party to an action in an official
capacity and during its pendency dies, resigns, or otherw se
ceases to hold office, the action does not abate and the
officer's successor is automatically substituted as a party.
Proceedi ngs followi ng the substitution shall be in the nane of
the substituted party, but any m snonmer not affecting the
substantial rights of the parties shall be disregarded. An order
of substitution may be entered at any tine, but the omssion to
enter such an order shall not affect the substitution.

(2) A public officer who sues or is sued in an official capacity
may be described as a party by the officer's official title

rat her than by nanme; but the court may require the officer's nane
to be added.

V. DEPGCSI TI ONS AND DI SCOVERY

RULE 26. GENERAL PROVI SI ONS GOVERNI NG DI SCOVERY



(a) Discovery Methods. Parties may obtain discovery by one or
nmore of the follow ng nethods: depositions upon oral exam nation
or witten questions; witten interrogatories; production of
docunents or things or permi ssion to enter upon |and or other
property, for inspection and ot her purposes; physical and nental
exam nations; and requests for adm ssion.

[* As provided within these rules, District Courts may nake rul es
applicable within their district. Discovery is one of the areas
in which local rules often provide for procedures quite different
than those nmentioned in the FRCP. */

(b) Discovery Scope and Limts. Unless otherwise limted by order
of the court in accordance with these rules, the scope of
di scovery is as foll ows:

(1) In CGeneral. Parties nmay obtain discovery regardi ng any
matter, not privileged, which is relevant to the subject matter

i nvol ved in the pending action, whether it relates to the claim
or defense of the party seeking discovery or to the claimor

def ense of any other party, including the existence, description,
nat ure, custody, condition and |ocation of any books, docunents,
or other tangible things and the identity and | ocation of persons
havi ng know edge of any di scoverable matter. It is not ground for
obj ection that the information sought will be inadm ssible at the
trial if the information sought appears reasonably cal culated to
| ead to the discovery of adm ssible evidence.

The frequency or extent of use of the discovery nethods set forth
in subdivision (a) shall be Iimted by the court if it determ nes
that: (i) the discovery sought is unreasonably cunul ative or
duplicative, or is obtainable fromsone other source that is nore
conveni ent, |ess burdensonme, or |ess expensive; (ii) the party
seeki ng di scovery has had anpl e opportunity by discovery in the
action to obtain the information sought; or (iii) the discovery

i s unduly burdensone or expensive, taking into account the needs
of the case, the anpbunt in controversy, limtations on the
parties' resources, and the inportance of the issues at stake in
the litigation. The court may act upon its own initiative after
reasonabl e notice or pursuant to a notion under subdivision (c).

(2) Insurance Agreenents. A party may obtain discovery of the

exi stence and contents of any insurance agreenent under which any
person carrying on an insurance business may be liable to satisfy
part or all of a judgnment which rmay be entered in the action or
to indemify or reinburse for paynents nmade to satisfy the

j udgnent. Information concerning the insurance agreenent is not
by reason of disclosure adm ssible in evidence at trial. For

pur poses of this paragraph, an application for insurance shal

not be treated as part of an insurance agreenent.

/* So that the parties know insurance limts as quickly as
possi bl e and the "demand for limts" ganme can begin. */



(3) Trial Preparation: Materials. Subject to the provisions of
subdi vision (b)(4) of this rule, a party may obtain di scovery of
docunents and tangi bl e things otherw se di scoverabl e under

subdi vision (b)(1) of this rule and prepared in anticipation of
litigation or for the trial by or for another party or by or for
that other party's representative (including the other party's
attorney, consultant, surety, indemitor, insurer, or agent) only
upon a showi ng that the party seeking discovery has substantia
need of the materials in the preparation of the party's case and
that the party is unable w thout undue hardship to obtain the
substanti al equivalent of the materials by other neans. In
ordering discovery of such materials when the required show ng
has been nmade, the court shall protect against disclosure of the
mental inpressions, conclusions, opinions, or |egal theories of
an attorney or other representative of a party concerning the
litigation.

A party may obtain w thout the required show ng a statenent
concerning the action or its subject matter previously nade by
that party. Upon request, a person not a party may obtain w thout
the required showi ng a statenment concerning the action or its
subject matter previously nade by that person. If the request is
refused, the person may nove for a court order. The provisions of
Rule 37(a)(4) apply to the award of expenses incurred in
relation to the notion. For purposes of this paragraph, a
statement previously made is (A) a witten statenent signed or

ot herwi se adopted or approved by the person nmaking it, or (B) a
st enogr aphi ¢, nmechanical, electrical, or other recording, or a
transcription thereof, which is a substantially verbatimrecital
of an oral statenent by the person naking it and

cont enpor aneousl y recorded.

(4) Trial Preparation: Experts. Discovery of facts known and
opi ni ons hel d by experts, otherw se discoverable under the
provi sions of subdivision (b)(1l) of this rule and acquired or
devel oped in anticipation of litigation or for trial, may be
obt ai ned only as foll ows:

(A) (i) Aparty may through interrogatories require any other
party to identify each person whomthe other party expects to
call as an expert witness at trial, to state the subject matter
on which the expert is expected to testify, and to state the
subst ance of the facts and opinions to which the expert is
expected to testify and a summary of the grounds for each
opinion. (ii) Upon notion, the court nmay order further discovery
by ot her neans, subject to such restrictions as to scope and such
provi sions, pursuant to subdivision (b)(4)(C of this rule,
concerning fees and expenses as the court nmay deem appropri ate.

(B) A party may di scover facts known or opinions held by an
expert who has been retained or specially enployed by anot her
party in anticipation of litigation or preparation for trial and
who is not expected to be called as a witness at trial, only as
provided in Rule 35(b) or upon a showi ng of exceptional

ci rcunmst ances under which it is inpracticable for the party



seeki ng di scovery to obtain facts or opinions on the sane subject
by ot her neans.

(C Unless manifest injustice would result, (i) the court shal
require that the party seeking discovery pay the expert a
reasonable fee for time spent in responding to discovery under
subdi visions (b)(4)(A(ii) and (b)(4)(B) of this rule; and (ii)
Wi th respect to discovery obtai ned under subdivision (b)(4)(A
(ii) of this rule the court may require, and with respect to

di scovery obtai ned under subdivision (b)(4)(B) of this rule the
court shall require, the party seeking discovery to pay the other
party a fair portion of the fees and expenses reasonably incurred
by the latter party in obtaining facts and opi nions fromthe
expert.

(c) Protective Orders. Upon notion by a party or by the person

f rom whom di scovery is sought, and for good cause shown, the
court in which the action is pending or alternatively, on matters
relating to a deposition, the court in the district where the
deposition is to be taken nmay make any order which justice
requires to protect a party or person from annoyance,

enbar rassnent, oppression, or undue burden or expense, including
one or nore of the following: (1) that the discovery not be had;
(2) that the discovery may be had only on specified terns and
conditions, including a designation of the tinme or place; (3)
that the discovery may be had only by a nmethod of

di scovery other than that selected by the party seeking

di scovery; (4) that certain matters not be inquired into, or that
the scope of the discovery be limted to certain matters; (5)

t hat di scovery be conducted with no one present except persons
designated by the court; (6) that a deposition after being seal ed
be opened only by order of the court; (7) that a trade secret or
ot her confidential research, devel opnent, or commerci al

i nformati on not be disclosed or be disclosed only in a designated
way; (8) that the parties sinultaneously file specified docunents
or information enclosed in seal ed envel opes to be opened as
directed by the court.

If the notion for a protective order is denied in whole or in
part, the court may, on such ternms and conditions as are just,
order that any party or person provide or permt discovery. The
provi sions of Rule 37(a)(4) apply to the award of expenses
incurred in relation to the notion.

(d) Sequence and Tim ng of Discovery. Unless the court upon
notion, for the convenience of parties and witnesses and in the
i nterests of justice, orders otherw se, nethods of discovery may
be used in any sequence and the fact that a party is conducting
di scovery, whether by deposition or otherw se, shall not operate
to delay any other party's discovery.

(e) Suppl enmentation of Responses. A party who has responded to a
request for discovery with a response that was conpl ete when nade
i's under no duty to supplenent the response to include
information thereafter acquired, except as foll ows:



(1) A party is under a duty seasonably to suppl enent the response
Wi th respect to any question directly addressed to (A) the
identity and | ocation of persons having know edge of discoverable
matters, and (B) the identity of each person expected to be
called as an expert witness at trial, the subject matter on which
the person is expected to testify, and the substance of the
person’'s testinony.

(2) A party is under a duty seasonably to anend a prior response
if the party obtains information upon the basis of which (A the
party knows that the response was incorrect when made, or (B) the
party knows that the response though correct when nade is no

| onger true and the circunstances are such that a failure to
amend the response is in substance a knowi ng conceal nent.

[* Two exceptions to the rule of no supplenentation. */

(3) A duty to supplenent responses nmay be inposed by order of the
court, agreenent of the parties, or at any tinme prior to trial
t hrough new requests for supplenentation of prior responses.

(f) Discovery Conference. At any tine after conmencenent of an
action the court may direct the attorneys for the parties to
appear before it for a conference on the subject of discovery.
The court shall do so upon notion by the attorney for any party
i f the notion includes:

(1) A statenent of the issues as they then appear;

(2) A proposed plan and schedul e of discovery;

(3) Any limtations proposed to be placed on discovery;

(4) Any other proposed orders with respect to discovery; and

(5) A statenent showi ng that the attorney nmaki ng the notion has
made a reasonable effort to reach agreement with opposing
attorneys on the matters set forth in the notion. Each party and
each party's attorney are under a duty to participate in good
faith in the framng of a discovery plan if a plan is proposed by
the attorney for any party. Notice of the notion shall be served
on all parties. bjections or additions to matters set forth in
the notion shall be served not |ater than 10 days after service
of the notion.

Fol | owi ng the discovery conference, the court shall enter an
order tentatively identifying the issues for discovery purposes,
establ i shing a plan and schedul e for discovery, setting
limtations on discovery, if any; and determ ning such ot her
matters, including the allocation of expenses, as are necessary
for the proper managenent of discovery in the action. An order
may be altered or amended whenever justice so requires.



Subject to the right of a party who properly noves for a

di scovery conference to pronpt convening of the conference, the
court may conbine the discovery conference with a pretri al
conference aut horized by Rule 16.

(g) Signing of Discovery Requests, Responses, and bjections.
Every request for discovery or response or objection thereto nade
by a party represented by an attorney shall be signed by at | east
one attorney of record in the attorney's individual name, whose
address shall be stated. A party who is not represented by an
attorney shall sign the request, response, or objection and state
the party's address. The signature of the attorney or party
constitutes a certification that the signer has read the request,
response, or objection, and that to the best of the signer's

know edge, information, and belief formed after a reasonable
inquiry it is:

(1) consistent with these rules and warranted by existing |aw or
a good faith argunment for the extension, nodification, or
reversal of existing law, (2) not interposed for any inproper
pur pose, such as to harass or to cause unnecessary del ay or
needl ess increase in the cost of litigation; and (3) not

unr easonabl e or undul y burdensone or expensive, given the needs
of the case, the discovery already had in the case, the anpunt in
controversy, and the inportance of the issues at stake in the
litigation. If a request, response, or objection is not signed,
it shall be stricken unless it is signed pronptly after the

om ssion is called to the attention of the party making the
request, response, or objection, and a party shall not be
obligated to take any action with respect to it until it is

si gned.

If a certification is nmade in violation of the rule, the court,
upon notion or upon its own initiative, shall inpose upon the
person who nade the certification, the party on whose behal f the
request, response, or objection is nade, or both, an appropriate
sanction, which may include an order to pay the anmount of the
reasonabl e expenses incurred because of the violation, including
a reasonabl e attorney's fee.



