/* W continue with the federal rules of civil procedure. */

(d) Failure of Party to Attend at Owmn Deposition or Serve Answers
to Interrogatories or Respond to Request for Inspection. If a
party or an officer, director, or managi ng agent of a party or a
person desi gnated under Rule 30(b)(6) or 31(a) to testify on
behal f of a party fails (1) to appear before the officer who is
to take the deposition, after being served with a proper notice,
or (2) to serve answers or objections to interrogatories

submi tted under Rule 33, after proper service of the
interrogatories, or (3) to serve a witten response to a request
for inspection submtted under Rule 34, after proper service of
the request, the court in which the action is pending on notion
may nake such orders in regard to the failure as are just, and
anmong others it may take any action authorized under paragraphs
(A, (B), and (O of subdivision (b)(2) of this rule. In |ieu of
any order or in addition thereto, the court shall require the
party failing to act or the attorney advising that party or both
to pay the reasonabl e expenses, including attorney's fees, caused
by the failure, unless the court finds that the failure was
substantially justified or that other circunstances nmake an award
of expenses unj ust.

The failure to act described in this subdivision my not be
excused on the ground that the discovery sought is objectionable
unl ess the party failing to act has applied for a protective
order as provided by Rule 26(c).

(e) [Abrogat ed]

(f) [Repealed. P.L. 96-481, Title Il, [sec.] 205(a), Cctober 21,
1980, 94 Stat. 2330.]

(g) Failure to Participate in the Fram ng of a Discovery Plan. I|f
a party or a party's attorney fails to participate in good faith
in the fram ng of a discovery plan by agreenent as is required by
Rul e 26(f), the court may, after opportunity for hearing, require
such party or attorney to pay to any other party the reasonabl e
expenses, including attorney's fees, caused by the failure.

VI. TRIALS

RULE 38. JURY TRIAL OF RI GHT

(a) Right Preserved. The right of trial by jury as declared by
t he Seventh Anendnent to the Constitution or as given by a
statute of the United States shall be preserved to the parties
i nvi ol at e.

(b) Demand. Any party nmay demand a trial by jury of any issue
triable of right by a jury by serving upon the other parties a
demand therefor in witing at any tinme after the comrencenent of
the action and not later than 10 days after the service of the



| ast pleading directed to such issue. Such demand may be indorsed
upon a pleading of the party.

(c) Same: Specification of Issues. In the denmand a party nmay
specify the issues which the party wishes so tried; otherw se the
party shall be deened to have demanded trial by jury for all the
| ssues so triable. If the party has demanded trial by jury for
only sone of the issues, any other party within 10 days after
service of the demand or such lesser tine as the court may order,
may serve a demand for trial by jury of any other or all of the

i ssues of fact in the action.

(d) Waiver. The failure of a party to serve a denmand as required
by this rule and to file it as required by Rule 5(d) constitutes
a waiver by the party of trial by jury. A demand for trial by

j ury made as herein provided may not be wi thdrawn w thout the
consent of the parties.

(e) Admiralty and Maritinme C ains. These rules shall not be
construed to create a right to trial by jury of the issues in an
admralty or maritime claimwthin the meaning of Rule 9(h).

RULE 39. TRI AL BY JURY OR BY THE COURT

(a) By Jury. Wen trial by jury has been demanded as provided in
Rul e 38, the action shall be designated upon the docket as a jury
action. The trial of all issues so demanded shall be by jury,

unl ess (1) the parties or their attorneys of record, by witten
stipulation filed with the court or by an oral stipulation nade
in open court and entered in the record, consent to trial by the
court sitting without a jury or (2) the court upon notion or of
its own initiative finds that a right of trial by jury of sone or
all of those issues does not exist under the Constitution or
statutes of the United States.

(b) By the Court. Issues not denmanded for trial by jury as
provided in Rule 38 shall be tried by the court; but,

notwi thstanding the failure of a party to demand a jury in an
action in which such a demand m ght have been nade of right, the
court in its discretion upon notion may order a trial by a jury
of any or all issues.

(c) Advisory Jury and Trial by Consent. In all actions not
triable of right by a jury the court upon notion or of its own
initiative may try any issue with an advisory jury or, except in
actions against the United States when a statute of the United
States provides for trial without a jury, the court, with the
consent of both parties, may order a trial with a jury whose
verdi ct has the sane effect as if trial by jury had been a matter
of right.

RULE 40. ASSI GNMENT OF CASES FOR TRI AL



The district courts shall provide by rule for the placing of
actions upon the trial calendar (1) w thout request of the
parties or (2) upon request of a party and notice to the other
parties or (3) in such other manner as the courts deem expedi ent.
Precedence shall be given to actions entitled thereto by any
statute of the United States.

RULE 41. DI SM SSAL OF ACTI ONS
(a) Voluntary Dism ssal: Effect Thereof.

(1) By Plaintiff; by Stipulation. Subject to the provisions of
Rul e 23(e), of Rule 66, and of any statute of the United States,
an action may be dism ssed by the plaintiff w thout order of
court (i) by filing a notice of dism ssal at any tinme before
service by the adverse party of an answer or of a notion for
sunmary judgnent, whichever first occurs, or (ii) by filing a
stipulation of dismssal signed by all parties who have appeared
in the action. Unless otherwise stated in the notice of

di smissal or stipulation, the dism ssal is wthout prejudice,
except that a notice of dism ssal operates as an adjudication
upon the nerits when filed by a plaintiff who has once di sm ssed
in any court of the United States or of any state an action based
on or including the sane claim

(2) By Order of Court. Except as provided in paragraph (1) of
this subdivision of this rule, an action shall not be dism ssed
at the plaintiff's instance save upon order of the court and upon
such ternms and conditions as the court deens proper. If a
count ercl ai m has been pl eaded by a defendant prior to the service
upon the defendant of the plaintiff's nmotion to dismss, the
action shall not be dism ssed agai nst the defendant's objection
unl ess the counterclaimcan remai n pendi ng for independent

adj udi cation by the court. Unless otherw se specified in the
order, a dism ssal under this paragraph is w thout prejudice.

(b) Involuntary Dismssal: Effect Thereof. For failure of the
plaintiff to prosecute or to conply with these rules or any order
of court, a defendant may nove for dism ssal of an action or of
any cl ai magai nst the defendant. Unless the court in its order
for dism ssal otherw se specifies, a dismssal under this
subdi vi si on and any di sm ssal not provided for in this rule,
other than a dism ssal for lack of jurisdiction, for inproper
venue, or for failure to join a party under Rule 19, operates as
an adj udi cati on upon the nerits.

(c) Dismssal of Counterclaim Cross-Claim or Third-Party C aim
The provisions of this rule apply to the disnm ssal of any
counterclaim cross-claim or third-party claim A voluntary

di smissal by the claimant al one pursuant to paragraph (1) of
subdivision (a) of this rule shall be nmade before a responsive
pleading is served or, if there is none, before the introduction
of evidence at the trial or hearing.



(d) Costs of Previously Dismssed Action. If a plaintiff who has
once dism ssed an action in any court comrences an action based
upon or including the sane clai magainst the sanme defendant, the
court may make such order for the paynent of costs of the action
previously dismssed as it my deem proper and may stay the
proceedings in the action until the plaintiff has conplied with
the order.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

RULE 42. CONSOLI DATI ON; SEPARATE TRI ALS

(a) Consolidation. Wen actions involving a conmon question of
| aw or fact are pending before the court, it may order a joint
hearing or trial of any or all the nmatters in issue in the
actions; it may order all the actions consolidated; and it may
make such orders concerning proceedings therein as may tend to
avoi d unnecessary costs or del ay.

(b) Separate Trials. The court, in furtherance of conveni ence or
to avoid prejudice, or when separate trials will be conducive to
expedition and econony, nay order a separate trial of any claim
cross-claim counterclaim or third-party claim or of any
separate issue or of any nunber of clains, cross-clains,
counterclains, third-party clains, or issues, always preserving
inviolate the right of trial by jury as declared by the Seventh
Amendrment to the Constitution or as given by a statute of the
United States.

RULE 43. TAKI NG OF TESTI MONY

(a) Form In all trials the testinony of w tnesses shall be taken
orally in open court, unless otherw se provided by an Act of
Congress or by these rules, the Federal Rules of Evidence, or

ot her rul es adopted by the Suprenme Court.

(b) [ Abrogat ed]
(c) [Abrogat ed]

(d) Affirmation in Lieu of OGath. Wenever under these rules an
oath is required to be taken, a solem affirmati on may be
accepted in lieu thereof.

(e) Evidence on Mdtions. Wien a notion is based on facts not
appearing of record the court may hear the matter on affidavits
presented by the respective parties, but the court may direct
that the matter be heard wholly or partly on oral testinony or
deposi ti on.

(f) Interpreters. The court may appoint an interpreter of its own
sel ection and may fix the interpreter's reasonabl e conpensati on.



The conpensation shall be paid out of funds provided by |aw or by
one or nore of the parties as the court may direct, and may be
taxed ultimately as costs, in the discretion of the court.

RULE 44. PROOF OF OFFI Cl AL RECORD
(a) Authentication.

(1) Domestic. An official record kept within the United States,
or any state, district, or comonwealth, or within a territory
subject to the admnistrative or judicial jurisdiction of the
United States, or an entry therein, when adm ssible for any

pur pose, may be evidenced by an official publication thereof or
by a copy attested by the officer having the | egal custody of the
record, or by the officer's deputy, and acconpanied by a
certificate that such officer has the custody. The certificate
may be made by a judge of a court of record of the district or
political subdivision in which the record is kept, authenticated
by the seal of the court, or may be made by any public officer
having a seal of office and having official duties in the
district or political subdivision in which the record is kept,
aut henticated by the seal of the officer's office.

(2) Foreign. A foreign official record, or an entry therein, when
adm ssi bl e for any purpose, may be evidenced by an official
publication thereof; or a copy thereof, attested by a person

aut hori zed to make the attestation, and acconpanied by a final
certification as to the genui neness of the signature and offici al
position (i) of the attesting person, or (ii) of any foreign

of ficial whose certificate of genui neness of signature and
official position relates to the attestation or is in a chain of
certificates of genuineness of signature and official position
relating to the attestation. A final certification my be made by
a secretary of enbassy or |egation, consul general, vice consul,
or consul ar agent of the United States, or a diplomatic or
consul ar official of the foreign country assigned or accredited
to the United States. If reasonabl e opportunity has been given to
all parties to investigate the authenticity and accuracy of the
docunents, the court may, for good cause shown, (i) admt an
attested copy without final certification or (ii) permt the
foreign official record to be evidenced by an attested sunmary
with or wwthout a final certification. The final certification is
unnecessary if the record and the attestation are certified as
provided in a treaty or convention to which the United States and
the foreign country in which the official record is |ocated are
parti es.

(b) Lack of Record. A witten statenent that after diligent
search no record or entry of a specified tenor is found to exi st
in the records designated by the statenment, authenticated as
provided in subdivision (a)(1l) of this rule in the case of a
donestic record, or conplying with the requirenents of
subdivision (a)(2) of this rule for a summary in the case of a



foreign record, is adm ssible as evidence that the records
contain no such record or entry.

(c) Oher Proof. This rule does not prevent the proof of official
records or of entry or lack of entry therein by any other nethod
aut hori zed by | aw.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

RULE 44.1. DETERM NATI ON OF FORElI GN LAW

A party who intends to raise an issue concerning the |aw of a
foreign country shall give notice by pleadings or other
reasonable witten notice. The court, in determining foreign | aw,
may consi der any relevant material or source, including
testinmony, whether or not submtted by a party or adm ssible
under the Federal Rules of Evidence. The court's determ nation
shall be treated as a ruling on a question of |aw.

RULE 45. SUBPOENA

(a) Form |ssuance.

(1) Every subpoena shal

(A) state the nanme of the court fromwhich it is issued; and

(B) state the title of the action, the name of the court in which
it is pending, and its civil action nunber; and

(C command each person to whomit is directed to attend and
give testinony or to produce and permt inspection and copyi ng of
desi gnat ed books, docunents or tangible things in the possession,
custody or control of that person, or to permt inspection of
prem ses, at a tinme and place therein specified; and

(D) set forth the text of subdivisions (c) and (d) of this rule.

A conmmand to produce evidence or to permt inspection may be
joined with a command to appear at trial or hearing or at
deposition, or nmay be issued separately.

(2) A subpoena commandi ng attendance at a trial or hearing shal
i ssue fromthe court for the district in which the hearing or
trial is to be held. A subpoena for attendance at a deposition

shal |l issue fromthe court for the district designated by the
notice of deposition as the district in which the deposition is
to be taken. |If separate from a subpoena conmandi ng the

att endance of a person, a subpoena for production or inspection
shall issue fromthe court for the district in which the

production or inspection is to be made.

(3) The clerk shall issue a subpoena, signed but otherw se in



bl ank, to a party requesting it, who shall conplete it before
service. An attorney as officer of the court may al so i ssue and
sign a subpoena on behal f of

(A) a court in which the attorney is authorized to practice; or

(B) a court for a district in which a deposition or production is
conpel | ed by the subpoena, if the deposition or production
pertains to an action pending in a court in which the attorney is
aut hori zed to practice.

(b) Service.

(1) A subpoena nay be served by any person who is not a party and
is not less than 18 years of age. Service of a subpoena upon a
person naned therein shall be made by delivering a copy thereof
to such person and, if the person's attendance is conmmanded, by
tendering to that person the fees for one day's attendance and
the mleage allowed by |aw. Wen the subpoena is served on behal f
of the United States or an officer or agency thereof, fees and

m | eage need not be tendered. Prior notice of any commanded
production of docunents and things or inspection of prem ses
before trial shall be served on each party in the manner
prescribed by Rule 5(b).

(2) Subject to the provisions of clause (ii) of subparagraph
(c)(3)(A) of this rule, a subpoena nay be served at any pl ace

Wi thin the district of the court by which it is issued, or at any
pl ace without the district that is within 100 nmles of the place
of the deposition, hearing, trial, production, or inspection
specified in the subpoena or at any place within the state where
a state statute or rule of court permts service of a subpoena

i ssued by a state court of general jurisdiction sitting in the
pl ace of the deposition, hearing, trial, production, or

| nspection specified in the subpoena. Wen a statute of the
United States provides therefor, the court upon proper
application and cause shown may authorize the service of a
subpoena at any ot her place. A subpoena directed to a wtness in
a foreign country who is a national or resident of the United
States shall issue under the circunstances and in the manner and
be served as provided in Title 28, U S.C. [sec.] 1783.

(3) Proof of service when necessary shall be nmade by filing with
the clerk of the court by which the subpoena is issued a
statenent of the date and manner of service and of the names of

t he persons served, certified by the person who nade the service.

(c) Protection of Persons Subject to Subpoenas.

(1) A party or an attorney responsible for the issuance and
servi ce of a subpoena shall take reasonable steps to avoid

I mposi ng undue burden or expense on a person subject to that
subpoena. The court on behal f of which the subpoena was issued
shal |l enforce this duty and inpose upon the party or attorney in
breach of this duty an appropriate sanction, which may incl ude,



but is not limted to, |lost earnings and a reasonable attorney's
fee.

(2)(A) A person comranded to produce and permt inspection and
copyi ng of designated books, papers, documents or tangible

t hi ngs, or inspection of prem ses need not appear in person at

t he place of production or inspection unless comanded to appear
for deposition, hearing or trial.

(B) Subject to paragraph (d)(2) of this rule, a person commanded
to produce and permt inspection and copying may, within 14 days
after service of the subpoena or before the tine specified for
conpliance if such tinme is less than 14 days after service, serve
upon the party or attorney designated in the subpoena witten

obj ection to inspection or copying of any or all of the
designated materials or of the prem ses. If objection is nade,
the party serving the subpoena shall not be entitled to inspect
and copy the materials or inspect the prem ses except pursuant to
an order of the court by which the subpoena was issued. If

obj ecti on has been made, the party serving the subpoena may, upon
notice to the person comanded to produce, nove at any tinme for
an order to conpel the production. Such an order to conpel
production shall protect any person who is not a party or an
officer of a party fromsignificant expense resulting fromthe

i nspection and copyi hg commanded.

(3)(A) On tinely notion, the court by which a subpoena was issued
shal | quash or nodify the subpoena if it

(i) fails to allow reasonable tinme for conpliance;

(ii) requires a person who is not a party or an officer of a
party to travel to a place nore than 100 mles fromthe place
where that person resides, is enployed or regularly transacts
busi ness in person, except that, subject to the provisions of
clause (c)(3)(B)(iii) of this rule, such a person nay in order to
attend trial be commanded to travel from any such place within
the state in which the trial is held, or

(iii1) requires disclosure of privileged or other protected matter
and no exception or waiver applies, or

(iv) subjects a person to undue burden.
(B) If a subpoena

(i) requires disclosure of a trade secret or other confidential
research, devel opnment, or commercial information, or

(ii) requires disclosure of an unretained expert's opinion or
i nformati on not describing specific events or occurrences in

di spute and resulting fromthe expert's study nade not at the
request of any party, or



(iii) requires a person who is not a party or an officer of a
party to incur substantial expense to travel nore than 100 mles
to attend trial, the court may, to protect a person subject to or
af fected by the subpoena, quash or nodify the subpoena or, if the
party in whose behalf the subpoena is issued shows a substanti al
need for the testinony or nmaterial that cannot be otherw se net

Wi t hout undue hardshi p and assures that the person to whomthe
subpoena is addressed will be reasonably conpensated, the court
may order appearance or production only upon specified
condi ti ons.

(d) Duties in Responding to Subpoena.

(1) A person responding to a subpoena to produce docunents shal

produce them as they are kept in the usual course of business or
shal | organi ze and | abel themto correspond with the categories
in the demand.

(2) When information subject to a subpoena is withheld on a claim
that it is privileged or subject to protection as trial
preparation materials, the claimshall be nade expressly and

shal | be supported by a description of the nature of the
docunents, conmunications, or things not produced that is
sufficient to enable the denandlng party to contest the claim

(e) Contenpt. Failure by any person w thout adequate excuse to
obey a subpoena served upon that person may be deenmed a cont enpt
of the court fromwhich the subpoena i ssued. An adequate cause
for failure to obey exists when a subpoena purports to require a
non-party to attend or produce at a place not within the limts
provi ded by clause (ii) of subparagraph (c)(3)(A).

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

RULE 46. EXCEPTI ONS UNNECESSARY

Formal exceptions to rulings or orders of the court are
unnecessary; but for all purposes for which an exception has
her et of ore been necessary it is sufficient that a party, at the
time the ruling or order of the court is nmade or sought, nakes
known to the court the action which the party desires the court
to take or the party's objection to the action of the court and
the grounds therefor; and, if a party has no opportunity to
object to a ruling or order at the tine it is nade, the absence
of an objection does not thereafter prejudice the party.

RULE 47. JURCRS

(a) Exam nation of Jurors. The court nmay permt the parties or
their attorneys to conduct the exam nation of prospective jurors
or may itself conduct the exam nation. In the latter event, the
court shall permt the parties or their attorneys to suppl enent
t he exam nation by such further inquiry as it deens proper or



shall itself submt to the prospective jurors such additional
questions of the parties or their attorneys as it deens proper.

(b) Peremptory Chall enges. The court shall allow the nunber of
perenptory chal |l enges provided by 28 U.S.C. [sec.] 1870.

(c) Excuse. The court may for good cause excuse a juror from
service during trial or deliberation.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

RULE 48. NUMBER OF JURORS - PARTI Cl PATI ON I N VERDI CT

The court shall seat a jury of not fewer than six and not nore

t han twel ve nenbers and all jurors shall participate in the
verdi ct unl ess excused from service by the court pursuant to Rule
47(c). Unless the parties otherwi se stipulate, (1) the verdict
shal | be unani nous and (2) no verdict shall be taken froma jury
reduced in size to fewer than six menbers.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

RULE 49. SPECI AL VERDI CTS AND | NTERROGATORI ES

(a) Special Verdicts. The court may require a jury to return only
a special verdict in the formof a special witten finding upon
each issue of fact. In that event the court may submt to the
jury witten questions susceptible of categorical or other brief
answer or may submt witten fornms of the several special

findi ngs which m ght properly be nade under the pleadi ngs and

evi dence; or it may use such other nethod of submtting the

i ssues and requiring the witten findings thereon as it deens
nost appropriate. The court shall give to the jury such

expl anati on and instruction concerning the matter thus submtted
as may be necessary to enable the jury to nmake its findings upon
each issue. If in so doing the court omts any issue of fact

rai sed by the pleadings or by the evidence, each party waives the
right to a trial by jury of the issue so omtted unless before
the jury retires the party demands its subm ssion to the jury. As
to an issue onmtted wi thout such demand the court nay nmake a
finding; or, if it fails to do so, it shall be deened to

have made a finding in accord with the judgnment on the speci al
verdi ct.

(b) General Verdict Acconpanied by Answer to Interrogatories. The
court may submit to the jury, together with appropriate forns for
a general verdict, witten interrogatories upon one or nore

| ssues of fact the decision of which is necessary to a verdict.
The court shall give such explanation or instruction as may be
necessary to enable the jury both to nmake answers to the
interrogatories and to render a general verdict, and the court
shall direct the jury both to make written answers and to render
a general verdict. Wien the general verdict and the answers are



har noni ous, the appropriate judgnment upon the verdict and answers
shal |l be entered pursuant to Rule 58. Wien the answers are
consistent with each other but one or nore is inconsistent with
t he general verdict, judgnment may be entered pursuant to Rule 58
i n accordance with the answers, notw thstandi ng the general
verdict, or the court may return the jury for further

consi deration of its answers and verdict or nmay order a new
trial. Wien the answers are inconsistent with each other and one
or nore is |ikew se inconsistent with the general verdict,

j udgnent shall not be entered, but the court shall return the
jury for further consideration of its answers and verdict or
shall order a new trial

RULE 50. JUDGVENT AS A MATTER OF LAWIN ACTI ONS TRI ED BY JURY;
ALTERNATI VE MOTI ON FOR NEW TRI AL; CONDI TI ONAL RULI NGS

(a) Judgnent as a Matter of Law.

(1) If during a trial by jury a party has been fully heard with
respect to an issue and there is no legally sufficient
evidentiary basis for a reasonable jury to have found for that
party with respect to that issue, the court nmay grant a notion
for judgnment as a matter of |aw against that party on any claim
counterclaim cross-claim or third party claimthat cannot under
the controlling | aw be maintained without a favorable finding on
that issue.

(2) Motions for judgnent as a matter of |aw nay be nade at any
time before subm ssion of the case to the jury. Such a notion
shal | specify the judgnent sought and the | aw and the facts on
whi ch the noving party is entitled to the judgnent.

(b) Renewal of Modtion for Judgnent after Trial; Alternative
Motion for New Trial. Wenever a notion for a judgnment as a
matter of |aw nade at the close of all the evidence is denied or
for any reason is not granted, the court is deenmed to have
submitted the action to the jury subject to a |later determ nation
of the legal questions raised by the notion. Such a notion nay be
renewed by service and filing not later than 10 days after entry
of judgnent. A notion for a new trial under Rule 59 may be joi ned
wWith a renewal of the notion for judgnent as a matter of |aw, or
a newtrial may be requested in the alternative. If a verdict was
returned, the court may, in disposing of the renewed notion,
all ow the judgnment to stand or may reopen the judgnment and either
order a new trial or direct the entry of judgnent as a matter of
law. If no verdict was returned, the court may, in disposing of
the renewed notion, direct the entry of judgnent as a matter of

| aw or may order a new trial.

(c) Same: Conditional Rulings on Grant of Mdtion for Judgnent as
a Matter of Law

(1) If the renewed notion for judgnent as a matter of lawis
granted, the court shall also rule on the notion for a new trial,



i f any, by determ ning whether it should be granted if the

j udgnent 1s thereafter vacated or reversed, and shall specify the
grounds for granting or denying the notion for the newtrial. If
the notion for a newtrial is thus conditionally granted, the
order thereon does not affect the finality of the judgnent. In
case the notion for a newtrial has been conditionally granted
and the judgnent is reversed on appeal, the new trial shal
proceed unl ess the appellate court has otherw se ordered. In case
the notion for a new trial has been conditionally denied, the
appel | ee on appeal may assert error in that denial; and if the

j udgnent is reversed on appeal, subsequent proceedi ngs shall be
I n accordance with the order of the appellate court.

(2) The party agai nst whom judgnent as a matter of |aw has been
rendered may serve a notion for a new trial pursuant to Rule 59
not later than 10 days after entry of the judgnent.

(d) Same: Denial of Mtion for Judgnent as a Matter of Law. |If
the notion for judgnment as a matter of law is denied, the party
who prevailed on that notion may, as appellee, assert grounds
entitling the party to a newtrial in the event the appellate
court concludes that the trial court erred in denying the notion
for judgnment. |If the appellate court reverses the judgnent,
nothing in this rule precludes it fromdeterm ning that the
appellee is entitled to a newtrial, or fromdirecting the trial
court to determ ne whether a new trial shall be granted.

Not e. Anended April 30, 1991, effective Decenber 1, 1991.

RULE 51. I NSTRUCTI ONS TO JURY: OBJECTI ON

At the close of the evidence or at such earlier time during the
trial as the court reasonably directs, any party may file witten
requests that the court instruct the jury on the law as set forth
in the requests. The court shall informcounsel of its proposed
action upon the requests prior to their argunents to the jury.
The court, at its election, may instruct the jury before or after
argunent, or both. No party may assign as error the giving or the
failure to give an instruction unless that party objects thereto
before the jury retires to consider its verdict, stating
distinctly the matter objected to and the grounds of the

obj ecti on.

Opportunity shall be given to nmake the objection out of the
hearing of the jury.

RULE 52. FI NDI NGS BY THE COURT

(a) Effect. In all actions tried upon the facts without a jury or
Wi th an advisory jury, the court shall find the facts specially

and state separately its conclusions of |aw thereon, and judgnent
shal |l be entered pursuant to Rule 58; and in granting or refusing
interlocutory injunctions the court shall simlarly set forth the



findings of fact and concl usions of |aw which constitute the
grounds of its action. Requests for findings are not necessary
f or purposes of review. Findings of fact, whether based on oral
or docunentary evidence, shall not be set aside unless clearly
erroneous, and due regard shall be given to the opportunity of
the trial court to judge of the credibility of the witnesses. The
findings of a master, to the extent that the court adopts them
shal | be considered as the findings of the court. It wll be
sufficient if the findings of fact and conclusions of |law are
stated orally and recorded in open court follow ng the close of
t he evidence or appear in an opinion or nenorandum of deci sion
filed by the court. Findings of fact and conclusions of |law are
unnecessary on deci sions of notions under Rule 12 or 56 or any
ot her notion except as provided in subsection (c) of this rule.

(b) Amendnent. Upon notion of a party nmade not |ater than 10
days after entry of judgnent the court may anend its findings or
make additional findings and may anmend the judgnment accordingly.
The notion nmay be made with a notion for a new trial pursuant to
Rul e 59. Wen findings of fact are made in actions tried by the
court without a jury, the question of the sufficiency of the

evi dence to support the findings may thereafter be rai sed whet her
or not the party raising the question has nade in the district
court an objection to such findings or has nmade a notion to amend
themor a notion for judgnent.

(c) Judgnment on Partial Findings. If during a trial w thout jury
a party has been fully heard with respect to an issue and the
court finds against the party on that issue, the court nmay enter

j udgnent as a matter of |aw against that party on any claim
counterclaim cross-claimor third-party claimthat cannot under
the controlling | aw be mai ntained or defeated wi thout a favorable
finding on that issue, or the court may decline to render any

j udgnent until the close of all the evidence. Such a judgnent
shal | be supported by findings of fact and concl usions of |aw as
required by subdivision (a) of this rule.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

RULE 53. MASTERS

(a) Appoi ntnent and Conpensation. The court in which any action

I s pending may appoint a special master therein. As used in these
rules the word "master” includes a referee, an auditor, an

exam ner, and an assessor. The conpensation to be allowed to a
master shall be fixed by the court, and shall be charged upon
such of the parties or paid out of any fund or subject matter of
the action, which is in the custody and control of the court as
the court may direct; provided that this provision for
conpensation shall not apply when a United States nmagi strate is
designated to serve as a master pursuant to Title 28, U S.C
[sec.] 636(b)(2). The nmaster shall not retain the master's report
as security for the master's conpensation; but when the party
ordered to pay the conpensation allowed by the court does not pay



it after notice and within the tine prescribed by the court, the
master is entitled to a wit of execution against the delinquent

party.

(b) Reference. Areference to a nmaster shall be the exception and
not the rule. In actions to be tried by a jury, a reference shal
be made only when the issues are conplicated; in actions to be
tried without a jury, save in matters of account and of difficult
conput ati on of damages, a reference shall be nmade only upon a
showi ng that sone exceptional condition requires it. Upon the
consent of the parties, a nagistrate nay be designated to serve
as a special nmaster without regard to the provisions of this
subdi vi si on

(c) Powers. The order of reference to the naster may specify or
limt the master's powers and nmay direct the master to report
only upon particular issues or to do or performparticular acts
or to receive and report evidence only and may fix the tine and
pl ace for beginning and closing the hearings and for the filing
of the master's report. Subject to the specifications and
limtations stated in the order, the master has and shal
exercise the power to regulate all proceedings in every hearing
before the master and to do all acts and take all neasures
necessary or proper for the efficient performance of the naster's
duties under the order. The master nmay require the production
before the nmaster of evidence wupon all matters enbraced in the
ref erence, including the production of all books, papers,
vouchers, docunents, and witings applicable thereto. The master
may rul e upon the adm ssibility of evidence unless otherw se
directed by the order of reference and has the authority to put
W t nesses on oath and nay exam ne them and may call the parties
to the action and exam ne t hem upon oath. Wen a party so
requests, the master shall make a record of the evidence offered
and excluded in the sane manner and subject to the sane
limtations as provided in the Federal Rules of Evidence for a
court sitting without a jury.

(d) Proceedings.

(1) Meetings. When a reference is made, the clerk shall forthwith
furnish the master with a copy of the order of reference. Upon
recei pt thereof unless the order of reference otherw se provides,
the master shall forthwith set a tine and place for the first
nmeeting of the parties or their attorneys to be held within 20
days after the date of the order of reference and shall notify
the parties or their attorneys. It is the duty of the master to
proceed with all reasonable diligence. Either party, on notice to
the parties and master, nmay apply to the court for an order
requiring the master to speed the proceedings and to nake the
report. If a party fails to appear at the tine and pl ace

appoi nted, the naster nmay proceed ex parte or, in the master's

di scretion, adjourn the proceedings to a future day, giving
notice to the absent party of the adjournnent.



(2) Wtnesses. The parties may procure the attendance of

W t nesses before the master by the issuance and service of
subpoenas as provided in Rule 45. |If wthout adequate excuse a
Wi tness fails to appear or give evidence, the witness may be
puni shed as for a contenpt and be subjected to the consequences,
penal ti es, and renmedi es provided in Rules 37 and 45.

(3) Statenent of Accounts. Wien matters of accounting are in

i ssue before the master, the master may prescribe the formin
whi ch the accounts shall be submtted and in any proper case nay
require or receive in evidence a statenent by a certified public
accountant who is called as a witness. Upon objection of a party
to any of the itens thus submtted or upon a showi ng that the
formof statenent is insufficient, the master nay require a
different formof statenent to be furnished, or the accounts or
specific itens thereof to be proved by oral exam nation of the
accounting parties or upon witten interrogatories or in such

ot her manner as the master directs.

(e) Report.

(1) Contents and Filing. The master shall prepare a report upon
the matters submtted to the master by the order of reference
and, if required to nmake findings of fact and concl usi ons of | aw,
the master shall set themforth in the report. The master shal
file the report with the clerk of the court and serve on al
parties notice of the filing. In an action to be tried without a
j ury, unless otherwi se directed by the order of reference, the
master shall file with the report a transcript of the proceedings
and of the evidence and the original exhibits. Unless otherw se
directed by the order of reference, the master shall serve a copy
of the report on each party.

(2) I'n Non-Jury Actions. In an action to be tried without a jury
the court shall accept the master's findings of fact unless
clearly erroneous. Wthin 10 days after being served with notice
of the filing of the report any party may serve witten

obj ections thereto upon the other parties. Application to the
court for action upon the report and upon objections thereto
shal | be by notion and upon notice as prescribed in Rule 6(d).
The court after hearing nay adopt the report or may nodify it or
may reject it in whole or in part or nmay receive further evidence
or may reconmmt it with instructions.

(3) In Jury Actions. In an action to be tried by a jury the
master shall not be directed to report the evidence. The naster's
findi ngs upon the issues submtted to the nmaster are adm ssible
as evidence of the matters found and may be read to the jury,
subject to the ruling of the court upon any objections in point
of |law which nay be nade to the report.

(4) Stipulation as to Findings. The effect of a naster's report
is the sane whether or not the parties have consented to the
reference; but, when the parties stipulate that a master's



findings of facts shall be final, only questions of |aw arising
upon the report shall thereafter be considered.

(5) Draft Report. Before filing the master's report a master nmay
submit a draft thereof to counsel for all parties for the purpose
of receiving their suggestions.

(f) A magistrate is subject to this rule only when the order
referring a matter to the nmagi strate expressly provides that the
reference is nmade under this Rule.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

VI 1. JUDGVENT

RULE 54. JUDGVENTS; COSTS

(a) Definition; Form "Judgnent” as used in these rules includes
a decree and any order from which an appeal lies. A judgnent
shall not contain a recital of pleadings, the report of a master,
or the record of prior proceedings.

(b) Judgment Upon Multiple Cains or Involving Miltiple Parties.
When nore than one claimfor relief is presented in an action,
whet her as a claim counterclaim cross-claim or third-party
claim or when nultiple parties are involved, the court may
direct the entry of a final judgnment as to one or nore but fewer
than all of the clains or parties only upon an express

determ nation that there is no just reason for delay and upon an
express direction for the entry of judgment. In the absence of
such determ nation and direction, any order or other form of
deci si on, however desi gnated, which adjudicates fewer than al

the clainms or the rights and liabilities of fewer than all the
parties shall not term nate the action as to any of the clains or
parties, and the order or other formof decision is subject to
revision at any tine before the entry of judgnment adjudicating
all the clains and the rights and liabilities of all the parties.

(c) Demand for Judgnment. A judgnent by default shall not be
different in kind fromor exceed in anopunt that prayed for in the
demand for judgnent. Except as to a party agai nst whom a judgnent
is entered by default, every final judgnment shall grant the
relief to which the party in whose favor it is rendered is
entitled, even if the party has not demanded such relief in the
party's pl eadi ngs.

(d) Costs. Except when express provision therefor is nmade either
in a statute of the United States or in these rules, costs shal
be all owed as of course to the prevailing party unless the court
ot herwi se directs; but costs against the United States, its

of ficers, and agencies shall be inposed only to the extent
permtted by |law. Costs nay be taxed by the clerk on one day's
notice. On notion served within 5 days thereafter, the action of



the clerk may be reviewed by the court.

RULE 55. DEFAULT

(a) Entry. Wen a party against whom a judgnment for affirmative
relief is sought has failed to plead or otherw se defend as
provi ded by these rules and that fact is nmade to appear by
affidavit or otherwi se, the clerk shall enter the party's

def aul t.

(b) Judgment. Judgnent by default may be entered as foll ows:

(1) By the Cerk. Wen the plaintiff's claimagainst a defendant
is for a sumcertain or for a sumwhich can by conputation be
made certain, the clerk upon request of the plaintiff and upon
affidavit of the anmpbunt due shall enter judgnent for that anount
and costs agai nst the defendant, if the defendant has been
defaulted for failure to appear and if he is not an infant or

i nconpet ent person.



