/* The Federal Rules of Civil Procedure are the basis of nany
state's procedural rules. They are also taught to | aw students as
their "civil procedure” law. Wt divide this into 6 parts.*/

FEDERAL RULES OF ClI VI L PROCEDURE

| . SCOPE OF RULES - ONE FORM OF ACTI ON

RULE 1. SCOPE OF RULES

These rul es govern the procedure in the United States district
courts in all suits of a civil nature whether cogni zabl e as cases
at law or in equity or in admralty, with the exceptions stated
in Rule 81. They shall be construed to secure the just, speedy,
and i nexpensive determ nation of every action.

RULE 2. ONE FORM OF ACTI ON

There shall be one formof action to be known as "civil action.”

I'1. COVMENCEMENT OF ACTI ON; SERVI CE OF PROCESS, PLEADI NGS,
MOTI ONS AND ORDERS

RULE 3. COMVENCEMENT OF ACTI ON

A civil action is comenced by filing a conplaint with the court.

RULE 4. PROCESS

(a) Summons: |ssuance. Upon the filing of the conplaint the clerk
shall forthwith issue a sunmons and deliver the sumons to the
plaintiff or the plaintiff's attorney, who shall be responsible
for pronpt service of the summons and a copy of the conplaint.
Upon request of the plaintiff separate or additional sunmmons
shal | issue agai nst any defendants.

(b) Same: Form The summons shall be signed by the clerk, be
under the seal of the court, contain the name of the court and
the nanmes of the parties, be directed to the defendant, state the
nane and address of the plaintiff's attorney, if any, otherw se
the plaintiff's address, and the tine within which these rul es
require the defendant to appear and defend, and shall notify the
def endant that in case of the defendant's failure to do so

j udgnent by default will be rendered agai nst the defendant for
the relief demanded in the conplaint. Wien, under Rule 4(e),
service is nmade pursuant to a statute or rule of court of a
state, the sumons, or notice, or order in |ieu of sumons shal
correspond as nearly as nay be to that required by the statute or
rul e.



(c) Service.

(1) Process, other than a subpoena or a sumons and conpl ai nt,
shal |l be served by a United States nmarshal or deputy United
States marshal, or by a person specially appointed for that
pur pose.

(2) (A) A sunmons and conplaint shall, except as provided in
subparagraphs (B) and (C) of this paragraph be served by any
person who is not a party and is not |ess than 18 years of age.
(B) A summons and conpl aint shall, at the request of the party
seeki ng service or such party's attorney, be served by a United
States marshal or deputy United States marshal, or by a person
specially appointed by the court for that purpose, only-

(i) on behalf of a party authorized to proceed in fornma pauperis
pursuant to Title 28, U S.C. [sec.] 1915, or of a seanan
aut hori zed to proceed under Title 28, U S.C. [sec.] 1916,

(ii) on behalf of the United States or an officer or agency of
the United States, or

(ii1) pursuant to an order issued by the court stating that a
United States marshal or deputy United States nmarshal, or a
person specially appointed for that purpose, is required to serve
t he summons and conplaint in order that service be properly
effected in that particular action.

(C© A summons and conpl aint may be served upon a defendant of any
class referred to in paragraph (1) or (3) of subdivision (d) of
this rul e-

(i) pursuant to the law of the State in which the district court
is held for the service of summons or other |ike process upon
such defendant in an action brought in the courts of general
jurisdiction of that State, or

(ii) by mailing a copy of the summons and of the conpl aint (by
first-class mail, postage prepaid) to the person to be served,
together with t wo copies of a notice and acknow edgnent
conform ng substantially to form 18-A and a return envel ope,

post age prepaid, addressed to the sender. If no acknow edgnent of
service under this subdivision of this rule is received by the
sender within 20 days after the date of mailing, service of such
sunmons and conpl aint shall be nade under subparagraph (A) or (B)
of this paragraph in the manner prescribed by subdivision (d)(1)
or (d)(3).

(D) Unl ess good cause is shown for not doing so the court shal
order the paynent of the costs of personal service by the person
served if such person does not conplete and return within 20 days
after mailing, the notice and acknow edgnent of receipt of
sunmmons.



(E) The notice and acknow edgnent of receipt of summobns and
conpl ai nt shall be executed under oath or affirmation.

(3) The court shall freely make special appointnments to serve
sunmonses and conpl ai nts under paragraph (2)(B) of this

subdi vision of this rule and all other process under paragraph
(1) of this subdivision of this rule.

(d) Summons and Conpl aint: Person to be Served. The summobns and
conpl aint shall be served together. The plaintiff shall furnish
t he person nmaking service with such copies as are necessary.
Service shall be made as foll ows:

(1) Upon an individual other than an infant or an inconpetent
person, by delivering a copy of the summons and of the conpl ai nt
to the individual personally or by |eaving copies thereof at the
i ndi vidual's dwel ling house or usual place of abode with sone
person of suitable age and discretion then residing therein or by
delivering a copy of the summons and of the conplaint to an agent
aut hori zed by appointnment or by law to receive service of

process.

(2) Upon an infant or an inconpetent person, by serving the
sunmons and conplaint in the manner prescribed by the |Iaw of the
state in which the service is made for the service of sunmons or
ot her |ike process upon any such defendant in an action brought
in the courts of general jurisdiction of that state.

(3) Upon a donestic or foreign corporation or upon a partnership
or ot her unincorporated association which is subject to suit

under a common nane, by delivering a copy of the summons and of
the conplaint to an officer, a managing or general agent, or to
any ot her agent authorized by appointnent or by |law to receive
service of process and, if the agent is one authorized by statute
to receive service and the statute so requires, by also mailing a
copy to the defendant.

(4) Upon the United States, by delivering a copy of the sumons
and of the conplaint to the United States attorney for the
district in which the action is brought or to an assistant United
States attorney or clerical enployee designated by the United
States attorney in a witing filed with the clerk of the court
and by sending a copy of the summons and of the conplaint by

regi stered or certified nail to the Attorney Ceneral of the
United States at Washington, District of Colunbia, and in any
action attacking the validity of an order of an officer or agency
of the United States not made a party, by al so sending a copy of
t he summons and of the conplaint by registered or certified mai
to such officer or agency.

(5) Upon an officer or agency of the United States, by serving
the United States and by sending a copy of the sumobns and of the
conpl aint by registered or certified mail to such officer or
agency. |If the agency is a corporation the copy shall be



del ivered as provided in paragraph (3) of this subdivision of
this rule.

(6) Upon a state or nunicipal corporation or other governnenta
organi zation thereof subject to suit, by delivering a copy of the
sunmons and of the conplaint of the chief executive officer

t hereof or by serving the summons and conplaint in the manner
prescribed by the law of that state for the service of sunmons or
ot her |ike process upon any such defendant.

(e) Summons: Service Upon Party Not | nhabitant of or Found Wthin
State. Whenever a statute of the United States or an order of
court thereunder provides for service of a sumons, or of a
notice, or of an order in |ieu of sumbns upon a party not an

i nhabitant of or found within the state in which the district
court is held, service may be made under the circunstances and in
t he manner prescribed by the statute or order, or, if there is no
provi sion therein prescribing the manner of service, in a manner
stated in this rule. Wenever a statute or rule of court of the
state in which the district court is held provides (1) for
service of a sumons, or of a notice, or of an order in |ieu of
sunmons upon a party not an inhabitant of or found within the
state, or (2) for service upon or notice to such a party to
appear and respond or defend in an action by reason of the
attachment or garni shment or simlar seizure of the party's
property located within the state, service may in either case be
made under the circunstances and in the manner prescribed in the
statute or rule.

(f) Territorial Limts of Effective Service. Al process other

t han a subpoena may be served anywhere within the territorial
limts of the state in which the district court is held, and,
when aut hori zed by a statute of the United States or by these

rul es, beyond the territorial limts of that state. In addition,
persons who are brought in as parties pursuant to Rule 14, or as
additional parties to a pending action or a counterclaimor
cross-claimtherein pursuant to Rule 19, may be served in the
manner stated in paragraphs (1)-(6) of subdivision (d) of this
rule at all places outside the state but within the United States
that are not nore than 100 mles fromthe place in which the
action is commenced, or to which it is assigned or transferred
for trial; and persons required to respond to an order of
conmtment for civil contenpt may be served at the sane places. A
subpoena may be served within the territorial |limts provided in
Rul e 45.

(g) Return. The person serving the process shall nmake proof of
service thereof to the court pronptly and in any event within the
time during which the person served nmust respond to the process.
|f service is made by a person other than a United States marshal
or deputy United States marshal, such person shall nake affidavit
thereof. If service is made under subdivision (c)(2)(C(ii) of
this rule, return shall be made by the sender's filing with the
court the acknow edgnent received pursuant to such subdi vi sion.



Failure to nake proof of service does not affect the validity of
the servi ce.

(h) Amendnent. At any tine in its discretion and upon such terns
as it deens just, the court may all ow any process or proof of
service thereof to be anmended, unless it clearly appears that
material prejudice would result to the substantial rights of the
party agai nst whom the process issued.

(i) Alternative Provisions for Service in a Foreign Country.

(1) Manner. When the federal or state law referred to in

subdi vision (e) of this rule authorizes service upon a party not
an i nhabitant of or found within the state in which the district
court is held, and service is to be effected upon the party in a
foreign country, it is also sufficient if service of the summons
and conplaint is made: (A) in the manner prescribed by the | aw of
the foreign country for service in that country in an action in
any of its courts of general jurisdiction; or (B) as directed by
the foreign authority in response to a letter rogatory, when
service in either case is reasonably calculated to give actua
notice; or (C) upon an individual, by delivery to the individual
personal |y, and upon a corporation or partnership or association,
by delivery to an officer, a managing or general agent; or (D) by
any formof mail, requiring a signed receipt, to be addressed and
di spatched by the clerk of the court to the party to be served;
or (E) as directed by order of the court. Service under (C) or
(E) above may be made by any person who is not a party and i s not
| ess than 18 years of age or who is designated by order of the
district court or by the foreign court. On request, the clerk
shal |l deliver the summons to the plaintiff for transm ssion to

t he person or the foreign court or officer who will make the
servi ce.

(2) Return. Proof of service may be made as prescribed by

subdi vision (g) of this rule, or by the law of the foreign
country, or by order of the court. \Wen service is nmade pursuant
to subparagraph (1) (D) of this subdivision, proof of service
shal |l include a receipt signed by the addressee or other evidence
of delivery to the addressee satisfactory to the court.

(j) Summons: Tinme Limt for Service. If a service of the summons
and conplaint is not made upon a defendant within 120 days after
the filing of the conplaint and the party on whose behal f such
servi ce was required cannot show good cause why such service was
not made within that period, the action shall be dismssed as to
t hat def endant w thout prejudice upon the court's own initiative
Wi th notice to such party or upon notion. This subm ssion shal
not

apply to service in a foreign country pursuant to subdivision (i)
of this rule.

RULE 5. SERVI CE AND FI LI NG OF PLEADI NGS AND OTHER PAPERS



(a) Service: Wien Required. Except as otherw se provided in these
rul es, every order required by its terns to be served, every

pl eadi ng subsequent to the original conplaint unless the court

ot herwi se orders because of numerous defendants, every paper
relating to discovery required to be served upon a party unl ess

t he

court otherwi se orders, every witten notion other than one which
may be heard ex parte, and every witten notice, appearance,
demand, offer of judgnment, designation of record on appeal, and
sim | ar paper shall be served upon each of the parties. No
service

need be made on parties in default for failure to appear except

t hat pl eadi ngs asserting new or additional clainms for relief

agai nst them shall be served upon themin the manner provided for
service of sumons in Rule 4.

In an action begun by seizure of property, in which no person
Bgégr is naned as defendant, any service required to be made
EBI?Le filing of an answer, claim or appearance shall be made
Eﬁgnperson havi ng custody or possession of the property at the
g;nFts sei zure.

(b) Same: How Made. \Whenever under these rules service is
required

or permtted to be made upon a party represented by an attorney
t he

servi ce shall be made upon the attorney unl ess service upon the
party is ordered by the court. Service upon the attorney or upon
a

party shall be nade by delivering a copy to the attorney or party
or by mailing it to the attorney or party at the attorney's or
party's | ast known address or, if no address is known, by |eaving
It with the clerk of the court. Delivery of a copy within this
rul e

means: handing it to the attorney or to the party; or leaving it
at

the attorney's or party's office with a clerk or other person in
charge thereof; or, if there is no one in charge, leaving it in a
conspi cuous place therein; or, if the office is closed or the
person to be served has no office, leaving it at the person's
dwel I i ng house or usual place of abode with sone person of
sui t abl e

age and discretion then residing therein. Service by mail is
conpl ete upon mailing.

(c) Same: Nunerous Defendants. In any action in which there are
unusual |y | arge nunbers of defendants, the court, upon notion or
of

its own initiative, may order that service of the pleadings of

t he

def endants and replies thereto need not be nmade as between the



def endants and that any cross-claim counterclaim or matter
constituting an avoi dance or affirmative defense contai ned
therein

shal |l be deened to be denied or avoided by all other parties and
that the filing of any such pleading and service thereof upon the
plaintiff constitutes due notice of it to the parties. A copy of
every such order shall be served upon the parties in such manner
and formas the court directs.

(d) Filing; Certificate of Service. Al papers after the
conpl ai nt

required to be served upon a party, together with a certificate
of

service, shall be filed with the court within a reasonable tine
after service, but the court may on notion of a party or on its
own

initiative order that depositions upon oral exam nation and

i nterrogatories, requests for docunents, requests for adm ssion,
and answers and responses thereto not be filed unless on order of
the court or for use in the proceeding.

(e) Filing Wth the Court Defined. The filing of papers with the
court as required by these rules shall be nade by filing them
wi t h

the clerk of the court, except that the judge nay permt the
papers

to be filed with the judge, in which event the judge shall note
thereon the filing date and forthwith transmt themto the office
of the clerk. Papers may be filed by facsimle transm ssion if
permtted by rules of the district court, provided that the rules
are authorized by and consistent with standards established by

t he

Judi ci al Conference of the United States. The clerk shall not
refuse to accept for filing any paper presented for that purpose
sol ely because it is not presented in proper formas required by
these rules or any local rules or practices.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

RULE 6. TI ME

(a) Conmputation. In conputing any period of tine prescribed or
all oned by these rules, by the local rules of any district court,
by order of court, or by any applicable statute, the day of the
act, event, or default from which the designated period of tine
begins to run shall not be included. The | ast day of the period
SO

conputed shall be included, unless it is a Saturday, a Sunday, or
a | egal holiday, or, when the act to be done is the filing of a
paper in court, a day on which weather or other conditions have
made the office of the clerk of the district court inaccessible,
in

whi ch event the period runs until the end of the next day which
i's



not one of the aforenentioned days. Wien the period of tine
prescribed or allowed is less than 11 days, internediate

Sat ur days,
Sundays, and | egal holidays shall be excluded in the conputation.
As used in this rule and in Rule 77(c), "legal holiday" includes

New Year's Day, Birthday of Martin Luther King, Jr., Washington's
Bi rt hday, Menorial Day, |ndependence Day, Labor Day, Col unbus
Day,

Vet er ans Day, Thanksgi ving Day, Christmas Day, and any ot her day
appoi nted as a holiday by the President or the Congress of the
United States, or by the state in which the district court is

hel d.

(b) Enl argenent. Wien by these rules or by a notice given

t hereunder or by order of court an act is required or allowed to
be

done at or within a specified tinme, the court for cause shown may
at any tine inits discretion (1) with or without notion or

noti ce

order the period enlarged if request therefor is made before the
expiration of the period originally prescribed or as extended by
a

previous order, or (2) upon notion nade after the expiration of
t he

specified period permt the act to be done where the failure to
act

was the result of excusable neglect; but it may not extend the
time

for taking any action under Rules 50(b) and (c)(2), 52(b), 59(b)

td) and (e), 60 (b), and 74(a), except to the extent and under
t he
conditions stated in them

(c) [Rescinded. February 28, 1966, effective July 1, 1966. ]

(d) For Motions-Affidavits. A witten notion, other than one

whi ch

may be heard ex parte, and notice of the hearing thereof shall be
served not |ater than 5 days before the tinme specified for the
hearing, unless a different period is fixed by these rules or by
order of the court. Such an order may for cause shown be nade on
ex

parte application. Wen a notion is supported by affidavit, the
affidavit shall be served with the notion; and, except as

ot herw se

provided in Rule 59(c), opposing affidavits nay be served not

| at er

than 1 day before the hearing, unless the court permts themto
be

served at sone other tine.

(e) Additional Time After Service by Miil. Wenever a party has
t he



right or is required to do sone act or take sone proceedi ngs

wi t hin

a prescribed period after the service of a notice or other paper
upon the party and the notice or paper is served upon the party

y
mai |, 3 days shall be added to the prescribed period.
I 1'1. PLEADI NGS AND MOTI ONS

RULE 7. PLEADI NGS ALLONED;, FORM OF MOTI ONS

(a) Pleadings. There shall be a conplaint and an answer; a reply
to

a count erclai mdenom nated as such; an answer to a cross-claim

i f

t he answer contains a cross-claim a third-party conplaint, if a
person who was not an original party is sumoned under the
provisions of Rule 14; and a third-party answer, if a third-
party

conplaint is served. No other pleading shall be all owed, except
that the court nmay order a reply to an answer or a third-party
answer .

(b) Motions and O her Papers.

(1) An application to the court for an order shall be by notion
whi ch, unl ess made during a hearing or trial, shall be nade in
writing, shall state with particularity the grounds therefor, and
shall set forth the relief or order sought. The requirenent of
writing is fulfilled if the notion is stated in a witten notice
of

t he hearing of the notion.

(2) The rules applicable to captions and other matters of form of
pl eadi ngs apply to all notions and ot her papers provided for by
t hese rul es.

(3) Al notions shall be signed in accordance with Rule 11

(c) Demurrers, Pleas, Etc., Abolished. Denurrers, pleas, and
exceptions for insufficiency of a pleading shall not be used.

RULE 8. GENERAL RULES OF PLEADI NG

(a) Cainms for Relief. A pleading which sets forth a claimfor
relief, whether an original claim counterclaim cross-claim or
third-party claim shall contain (1) a short and plain statenent
of

t he grounds upon which the court's jurisdiction depends, unless

t he

court already has jurisdiction and the clai mneeds no new grounds
of jurisdiction to support it, (2) a short and plain statenent of



the claimshowing that the pleader is entitled to relief, and (3)
a demand for judgment for the relief the pleader seeks. Relief in
the alternative or of several different types nay be denanded.

(b) Defenses; Formof Denials. A party shall state in short and
plain terns the party's defenses to each cl aimasserted and shal
admt or deny the avernents upon which the adverse party relies.
| f

a party is without knowl edge or information sufficient to forma
belief as to the truth of an avernent, the party shall so state
and

this has the effect of a denial. Denials shall fairly nmeet the
subst ance of the avernents deni ed. When a pl eader intends in good
faith to deny only a part or a qualification of an avernent, the
pl eader shall specify so nmuch of it as is true and material and
shal | deny only the renmainder. Unless the pleader intends in good
faith to controvert all the avernents of the precedi ng pl eadi ng,
t he pl eader may make denials as specific denials of designated
avernents or paragraphs or may generally deny all the avernents
except such designated avernents or paragraphs as the pl eader
expressly admts; but, when the pleader does so intend to
controvert all its avernents, including avernents of the grounds
upon which the court's jurisdiction depends, the pleader nay do
SO

by general denial subject to the obligations set forth in Rule
11.

(c) Affirmative Defenses. In pleading to a preceding pleading, a
party shall set forth affirmatively accord and sati sfaction
arbitration and award, assunption of risk, contributory
negl i gence,

di scharge i n bankruptcy, duress, estoppel, failure of
consideration, fraud, illegality, injury by fellow servant,

| aches,

| i cense, paynent, release, res judicata, statute of frauds,
statute

of limtations, waiver, and any other matter constituting an
avoi dance or affirmative defense. Wien a party has m stakenly
desi gnated a defense as a counterclaimor a counterclaimas a
def ense, the court on ternms, if justice so requires, shall treat
the pleading as if there had been a proper designation.

(d) Effect of Failure to Deny. Avernents in a pleading to which a
responsive pleading is required, other than those as to the
anount

of damage, are admtted when not denied in the responsive

pl eadi ng.

Avernments in a pleading to which no responsive pleading is
required

or permtted shall be taken as deni ed or avoi ded.

(e) Pleading to be Concise and Direct; Consistency.

(1) Each avernent of a pleading shall be sinple, concise, and
direct. No technical forns of pleading or notions are required.



(2) Aparty may set forth two or nore statenments of a claimor
def ense alternately or hypothetically, either in one count or
def ense or in separate counts or defenses. When two or nore
statenents are nmade in the alternative and one of themif nade
I ndependent|ly woul d be sufficient, the pleading is not nade

i nsufficient by the insufficiency of one or nore of the

al ternative

statements. A party may al so state as many separate clains or
def enses as the party has regardl ess of consistency and whet her
based on | egal, equitable, or maritinme grounds. All statenents
shal | be nmade subject to the obligations set forth in Rule 11

(f) Construction of Pleadings. Al pleadings shall be so
construed
as to do substantial justice.

RULE 9. PLEADI NG SPECI AL MATTERS

(a) Capacity. It is not necessary to aver the capacity of a party
to sue or be sued or the authority of a party to sue or be sued
in

a representative capacity or the | egal existence of an organized
associ ation of persons that is nade a party, except to the extent
required to show the jurisdiction of the court. Wen a party
desires to raise an issue as to the | egal existence of any party
or

the capacity of any party to sue or be sued or the authority of a
party to sue or be sued in a representative capacity, the party
desiring to raise the issue shall do so by specific negative
avernent, which shall include such supporting particulars as are
peculiarly within the pleader's know edge.

(b) Fraud, M stake, Condition of the Mnd. In all avernents of
fraud or m stake, the circunmstances constituting fraud or m stake
shal|l be stated with particularity. Mlice, intent, know edge,
and

ot her condition of mnd of a person may be averred generally.

(c) Conditions Precedent. In pleading the perfornance or
occurrence

of conditions precedent, it is sufficient to aver generally that
all conditions precedent have been performed or have occurred. A
deni al of performance or occurrence shall be made specifically
and

Wi th particularity.

(d) Oficial Document or Act. In pleading an official docunment or
official act it is sufficient to aver that the docunent was

| ssued

or the act done in conpliance with | aw.

(e) Judgnment. In pleading a judgnment or decision of a donestic or



foreign court, judicial or quasijudicial tribunal, or of a board
or

officer, it is sufficient to aver the judgnent or decision

wi t hout

setting forth matter showing jurisdiction to render it.

(f) Time and Place. For the purpose of testing the sufficiency of
a pleading, avernments of tinme and place are material and shall be
considered like all other avernents of material matter.

(g) Special Damage. Wen itens of special danage are clained,
t hey
shal | be specifically stated.

(h) Admiralty and Maritine Cains. A pleading or count setting
forth a claimfor relief within the admralty and maritine
jurisdiction that is also within the jurisdiction of the district
court on sone other ground may contain a statenent identifying

t he

claimas an admiralty or maritine claimfor the purposes of Rules
14(c), 38(e), 82, and the Supplenental Rules for Certain
Admralty

and Maritime Clains. If the claimis cognizable only in
admralty,

it is an admralty or maritime claimfor those purposes whet her
SO

identified or not. The anendnment of a pleading to add or w thdraw
an identifying statenent is governed by the principles of Rule
15.

The reference in Title 28, U S.C [sec.] 1292(a)(3), to admralty
cases shall be construed to nean admralty and maritinme clains
Wi t hi n the neaning of this subdivision (h).

RULE 10. FORM OF PLEADI NGS

(a) Caption; Nanes of Parties. Every pleading shall contain a
caption setting forth the name of the court, the title of the
action, the file nunber, and a designation as in Rule 7(a). In

t he

conplaint the title of the action shall include the names of al
the parties, but in other pleadings it is sufficient to state the
nane of the first party on each side with an appropriate

i ndi cation

of other parties.

(b) Paragraphs; Separate Statenments. Al avernents of claimor
def ense shall be made in nunbered paragraphs, the contents of
each

of which shall be limted as far as practicable to a statenent of
a single set of circunstances; and a paragraph may be referred to
by nunmber in all succeedi ng pl eadings. Each claimfounded upon a
separate transaction or occurrence and each defense other than
denials shall be stated in a separate count or defense whenever a
separation facilitates the clear presentation of the matters set



forth.

(c) Adoption by Reference; Exhibits. Statenents in a pleading may
be adopted by reference in a different part of the sane pl eading
or

i n anot her pleading or in any notion. A copy of any witten

i nstrument which is an exhibit to a pleading is a part thereof
for

al | purposes.

RULE 11. SI GNI NG OF PLEADI NGS, MOTI ONS, AND OTHER PAPERS
SANCTI ONS

Every pl eadi ng, notion, and other paper of a party represented by
an attorney shall be signed by at |east one attorney of record in
the attorney's individual nanme, whose address shall be stated. A
party who is not represented by an attorney shall sign the
party's

pl eadi ng, notion, or other paper and state the party's address.
Except when ot herw se specifically provided by rule or statute,

pl eadi ngs need not be verified or acconpanied by affidavit. The
rule in equity that the avernents of an answer under oath nust be
overcone by the testinony of two witnesses or of one wtness
sustai ned by corroborating circunstances is abolished. The
signature of an attorney or party constitutes a certificate by

t he

signer that the signer has read the pleading, notion, or other
paper; that to the best of the signer's know edge, information,
and

belief formed after reasonable inquiry it is well grounded in
fact

and is warranted by existing |law or a good faith argunent for the
extension, nodification, or reversal of existing law, and that it
i's not interposed for any inproper purpose, such as to harass or
to

cause unnecessary del ay or needl ess increase in the cost of
litigation. If a pleading, notion, or other paper is not signed,
it

shal |l be stricken unless it is signed pronptly after the om ssion
is called to the attention of the pleader or novant. If a

pl eadi ng,
notion, or other paper is signed in violation of this rule, the
court, upon nmotion or upon its own initiative, shall inpose upon

t he person who signed it, a represented party, or both, an
appropriate sancti on, whi ch may i nclude an order to pay to the
ot her party or parties the anobunt of the reasonabl e expenses

i ncurred because of the filing of the pleading, notion, or other
paper, including a reasonable attorney's fee.

RULE 12. DEFENSES AND OBJECTI ONS - WHEN AND HOW PRESENTED - BY
PLEADI NG OR MOTI ON - MOTI ON FOR JUDGVENT ON THE PLEADI NGS

(a) When Presented. A defendant shall serve an answer within 20



days after the service of the sumobns and conpl ai nt upon t hat
def endant, except when service is made under Rule 4(e) and a
different tinme is prescribed in the order of court under the
statute of the United States or in the statute or rule of court
of

the state. A party served with a pleading stating a cross-claim
agai nst that party shall serve an answer thereto within 20 days
after the service upon that party. The plaintiff shall serve a
reply to a counterclaimin the answer within 20 days after
service

of the answer, or, if areply is ordered by the court, within 20
days after service of the order, unless the order otherw se
directs. The United States or an officer or agency thereof shal
serve an answer to the conplaint or to a cross-claim or a reply
to

a counterclaim wthin 60 days after the service upon the United
States attorney of the pleading in which the claimis assert ed.
The

service of a notion permtted under this rule alters these

peri ods

of time as follows, unless a different time is fixed by order of
the court: (1) if the court denies the nbtion or postpones its
di sposition until the trial on the nerits, the responsive

pl eadi ng

shal | be served within 10 days after notice of the court's
action;

(2) if the court grants a notion for a nore definite statenent

t he

responsi ve pleading shall be served within 10 days after the
service of the nore definite statement.

(b) How Presented. Every defense, in law or fact, to a claimfor
relief in any pleading, whether a claim counterclaim cross-
claim

or third-party claim shall be asserted in the responsive

pl eadi ng

thereto if one is required, except that the foll owi ng defenses
may

at the option of the pleader be made by notion: (1) |ack of

j urisdiction over the subject matter, (2) lack of jurisdiction
over

t he person, (3) inproper venue, (4) insufficiency of process, (5)
i nsufficiency of service of process, (6) failure to state a claim
upon which relief can be granted, (7) failure to join a party
under

Rul e 19. A notion maki ng any of these defenses shall be made

bef ore

pleading if a further pleading is permtted. No defense or

obj ection is waived by being joined with one or nore other

def enses

or objections in a responsive pleading or notion. If a pleading
sets forth a claimfor relief to which the adverse party is not
required to serve a responsive pleading, the adverse party nmay
assert at the trial any defense in law or fact to that claimfor
relief. If, on the notion asserting the defense nunbered (6) to



dismss for failure of the pleading to state a cl ai mupon which
relief can be granted, matters outside the pleading are presented
to and not excluded by the court, the notion shall be treated as
one for summary judgnent and di sposed of as provided in Rule 56,
and all parties shall be given reasonabl e opportunity to present
all material nade pertinent to such a notion by Rule 56.

(c) Motion for Judgnment on the Pleadings. After the pleadings are
closed but within such tinme as not to delay the trial, any party
may nove for judgnment on the pleadings. If, on a notion for

| udgnent on the pleadings, matters outside the pleadings are
presented to and not excluded by the court, the notion shall be
treated as one for summary judgnent and di sposed of as provided
in

Rul e 56, and all parties shall be given reasonable opportunity to
present all material nmade pertinent to such a notion by Rul e 56.

(d) Prelimnary Hearings. The defenses specifically enunerated
(1)-(7) in subdivision (b) of this rule, whether made in a

pl eadi ng

or by nmotion, and the notion for judgnment nentioned in
subdi vi si on

(c) of this rule shall be heard and determ ned before trial on
application of any party, unless the court orders that the
heari ng

and determ nation thereof be deferred until the trial.

(e) Motion for More Definite Statenent. If a pleading to which a
responsive pleading is permtted is so vague or anbi guous that a
party cannot reasonably be required to frane a responsive

pl eadi ng,

the party may nove for a nore definite statenent before

I nt er posi ng

a responsi ve pleading. The notion shall point out the defects
conpl ai ned of and the details desired. If the notion is granted
and

the order of the court is not obeyed within 10 days after notice
of

the order or within such other tine as the court may fix, the
court

may strike the pleading to which the notion was directed or nmake
such order as it deens just.

(f) Motion to Strike. Upon notion nmade by a party before
respondi ng

to a pleading or, if no responsive pleading is permtted by these
rul es, upon notion nmade by a party within 20 days after the
service

of the pleading upon the party or upon the court's own initiative
at any tine, the court may order stricken from any pl eadi ng any

i nsufficient defense or any redundant, immaterial, inpertinent,

or

scandal ous matter.



(g) Consolidation of Defenses in Mtion. A party who makes a
not i on

under this rule may join with it any other notions herein

provi ded

for and then available to the party. If a party nakes a notion
under this rule but omts therefromany defense or objection then
avail able to the party which this rule permts to be raised by
notion, the party shall not thereafter nake a notion based on the
def ense or objection so omtted, except a notion as provided in
subdi vi sion (h)(2) hereof on any of the grounds there stated.

(h) Waiver or Preservation of Certain Defenses.

(1) A defense of lack of jurisdiction over the person, inproper
venue, insufficiency of process, or insufficiency of service of
process is waived (A) if omtted froma notion in the

ci rcunst ances

described in subdivision (g), or (B) if it is neither nmade by
notion under this rule nor included in a responsive pl eading or
an

amendnment thereof permtted by Rule 15(a) to be nade as a matter
of

cour se.

(2) A defense of failure to state a clai mupon which relief can
be

granted, a defense of failure to join a party indi spensabl e under
Rul e 19, and an objection of failure to state a | egal defense to
a

claimmay be nade in any pleading permtted or ordered under Rule
7(a), or by a notion for judgnent on the pleadings, or at the
trial

on the nerits.

(3) Whenever it appears by suggestion of the parties or otherw se
that the court lacks jurisdiction of the subject matter, the
court

shal | dism ss the action.

RULE 13. COUNTERCLAI M AND CROSS- CLAIM

(a) Conmpul sory Counterclains. A pleading shall state as a
counterclaimany claimwhich at the time of serving the pleading
t he pl eader has agai nst any opposing party, if it arises out of
t he

transaction or occurrence that is the subject nmatter of the
opposing party's claimand does not require for its adjudication
the presence of third parties of whomthe court cannot acquire

j urisdiction. But the pleader need not state the claimif (1) at
the time the action was commenced the clai mwas the subject of
anot her pending action, or (2) the opposing party brought suit
upon

the claimby attachment or other process by which the court did
not



acquire jurisdiction to render a personal judgnent on that claim
and the pleader is not stating any counterclai munder this Rule
13.

(b) Perm ssive Counterclains. A pleading may state as a
count ercl ai m any cl ai m agai nst an opposing party not arising out
of

the transaction or occurrence that is the subject matter of the
opposing party's claim

(c) CounterclaimExceeding Opposing Claim A counterclaimmy or
may not di m nish or defeat the recovery sought by the opposing
party. It may claimrelief exceeding in amount or different in
Ki nd

fromthat sought in the pleading of the opposing party.

(d) CounterclaimAgainst the United States. These rules shall not
be construed to enlarge beyond the limts now fixed by | aw the
right to assert counterclainms or to claimcredits against the
United States or an officer or agency thereof.

(e) CounterclaimMaturing or Acquired After Pleading. A claim

whi ch

either matured or was acquired by the pleader after serving a

pl eading may, with the perm ssion of the court, be presented as a
count ercl ai m by suppl enental pl eadi ng.

(f) Omitted Counterclaim Wen a pleader fails to set up a
count ercl ai mt hrough oversi ght, inadvertence, or excusable

negl ect,
or when justice requires, the pleader may by | eave of court set
up

t he counterclaimby anmendnent.

(g) Cross-C ai mAgainst Co-Party. A pleading may state as a
cross-claimany claimby one party against a co-party arising out
of the transaction or occurrence that is the subject matter

ei t her

of the original action or of a counterclaimtherein or relating
to

any property that is the subject matter of the original action.
Such cross-claimmay include a claimthat the party agai nst whom
it

is asserted is or may be liable to the cross-claimant for all or
part of a claimasserted in the action against the cross-

cl ai mant .

(h) Joinder of Additional Parties. Persons other than those nmade
parties to the original action may be made parties to a
counterclaimor cross-claimin accordance wth the provisions of
Rul es 19 and 20.

(i) Separate Trials; Separate Judgnents. If the court orders
separate trials as provided in Rule 42(b), judgnment on a



counterclaimor cross-claimmay be rendered in accordance with
t he

terms of Rule 54(b) when the court has jurisdiction so to do,
even

if the clains of the opposing party have been di sm ssed or

ot herwi se di sposed of .

RULE 14. TH RD PARTY PRACTI CE

(a) When Defendant May Bring in Third Party. At any tinme after
conmencenent of the action a defending party, as a third-party
plaintiff, may cause a sumobns and conplaint to be served upon a
person not a party to the action who is or may be liable to the
third-party plaintiff for all or part of the plaintiff's claim
against the third-party plaintiff. The third-party plaintiff need
not obtain |eave to nake the service if the third-party plaintiff
files the third-party conplaint not |later than 10 days after
serving the original answer. OQtherwi se the third-party plaintiff
must obtain | eave on notion upon notice to all parties to the
action. The person served with the sunmons and third-party

conpl aint, hereinafter called the third-party defendant, shal
make

any defenses to the third-party plaintiff's claimas provided in
Rul e 12 and any countercl ai ms against the third-party plaintiff
and

cross-cl ains against other third-party defendants as provided in
Rul e 13. The third-party defendant nay assert against the
plaintiff

any defenses which the third-party plaintiff has to the
plaintiff's

claim The third-party defendant nay al so assert any claim

agai nst

the plaintiff arising out of the transaction or occurrence that
i's

the subject matter of the plaintiff's claimagainst the third-
party

plaintiff. The plaintiff may assert any clai magainst the
third-party defendant arising out of the transaction or
occurrence

that is the subject matter of the plaintiff's claimagainst the
third-party plaintiff, and the third-party defendant thereupon
shal | assert any defenses as provided in Rule 12 and any
counterclains and cross-clains as provided in Rule 13. Any party
may nove to strike the third-party claim or for its severance or
separate trial. A third-party defendant may proceed under this
rul e

agai nst any person not a party to the action who is or nay be
liable to the third-party defendant for all or part of the claim
made in the action against the third-party defendant. The
third-party conplaint, if within the admralty and maritine
jurisdiction, may be in rem agai nst a vessel, cargo, or other
property subject to admiralty or maritime process in rem in

whi ch



case references in this rule to the sumons include the warrant
of

arrest, and references to the third-party plaintiff or defendant
i ncl ude, where appropriate, the claimnt of the property

arrest ed.



