FRAP 32
FORM OF BRI EFS, THE APPENDI X AND OTHER PAPERS

(a) Formof briefs and the appendi x. Briefs and appendi ces may
be produced by standard typographic printing or by any
duplicating or copying process which produces a clear black inage
on white paper. Carbon copies of briefs and appendi ces may not
be submtted without perm ssion of the court, except in behalf of
parties allowed to proceed in forma pauperis. Al printed matter
must appear in at |east 11 point type on opaque, ungl azed paper.
Briefs and appendi ces produced by the standard typographic
process shall be bound in volumes having pages 6 1/8 by 9 1/4
I nches and type matter 4 1/6 by 7 1/6 inches. Those produced by
any ot her process shall be bound in volunmes havi ng pages not
exceeding 8 by 11 inches and type matter not exceeding 6 by 9
i nches, with doubl e spacing between each line of text. |In patent
cases the pages of briefs and appendi ces may be of such size as
IS necessary to utilize copies of patent docunents. Copies of
the reporter's transcript and ot her papers reproduced in a manner
aut hori zed by this rule nay be inserted in the appendi x; such
pages may be informally renunbered if necessary.

|f briefs are produced by conmercial printing or duplicating
firms, or, if produced otherwi se and the covers to be descri bed
are avail able, the cover of the brief of the appellant should be
bl ue; that of the appellee, red; that of an intervenor or am cus
curiae, green; that of any reply brief, gray. The cover of the
appendi x, if separately printed, should be white. The front
covers of the briefs and of appendices, if separately printed,
shall contain: (1) the nane of the court and the nunber of the
case; (2) the title of the case (see Rule 12(a)); (3) the nature
of the proceeding in the court (e.g., Appeal; Petition for

Revi ew) and the nane of the court, agency, or board bel ow, (4)
the title of the docunent (e.g., Brief for Appellant, AppendiXx);
and (5) the nanmes and addresses of counsel representing the party
on whose behal f the docunment is filed.

(b) Form of other papers. Petitions for rehearing shall be
produced in a manner prescribed by subdivision (a). Mdtions and
ot her papers nay be produced in |ike manner, or they nay be
typewitten upon opaque, ungl azed paper 8 by 11 inches in size.
Lines of typewitten text shall be double spaced. Consecutive
sheets shall be attached at the left margin. Carbon copi es may
be used for filing and service if they are |egible.

A notion or other paper addressed to the court shall contain a
caption setting forth the name of the court, the title of the
case, the file nunber, and a brief descriptive title indicating
t he purpose of the paper.

FRAP 33



PREHEARI NG CONFERENCE

The court may direct the attorneys for the parties to appear
before the court or a judge thereof for a prehearing conference
to consider the sinplification of the issues and such ot her
matters as may aid in the disposition of the proceeding by the
court. The court or judge shall nake an order which recites the
action taken at the conference and the agreenents nmade by the
parties as to any of the matters considered and which limts the
| ssues to those not disposed of by adm ssions or agreenents of
counsel, and such order when entered controls the subsequent
course of the proceeding, unless nodified to prevent manifest
I nj usti ce.

ClRCU T RULE 33-1

Cl VI L APPEALS DOCKETI NG STATEMENT; PREBRI EFI NG SETTLEMENT
CONFERENCES PREBRI EFI NG CASE MANAGEMENT CONFERENCES

(a) Cvil Appeals Docketing Statement. Except as provided in
section (b) below, absent exigent circunstances, the appellant/
petitioner in each civil case shall conplete and submt to the
di strict court upon the filing of the notice of appeal, or to
this court upon the filing of a petition for review, an original
and one copy of the G vil Appeals Docketing Statenment on the form
provided as Form 6 in the Appendi x of Fornms [Note 1.] Wthin 7
days of service of the G vil Appeals Docketing Statenent,
appel | ee/respondent may file a response with this court. Parties
shal | serve copies of the Cvil Appeals Docketing Statenent and
any response on all parties to the proceedi ngs bel ow. Appellant/
Petitioner shall attach to all copies of the Cvil Appeals
Docketing Statenent a copy of the order fromwhich the appeal is
taken. Failure to conply with this rule may result in dismssa
of an appeal or petition in accordance with Cir. R 42-1

(b) Cases in which Gvil Appeals Docketing Statenment Not
Requi r ed

The requirenment for filing a Gvil Appeals Docketing Statenent
shal | not apply to:

(1) appeals or petitions in which the appellant/petitioner is
proceedi ng wi t hout the assistance of counsel or in which the
appel l ant/ petitioner is incarcerated;

(2) appeals fromactions filed under 28 U . S.C. 2241, 2254, and
2255;

NOTE 1 Copies of the Civil Appeals Docketing
(3) appeals permtted by the court under 28 U. S. C.  1292(b);
(4) petitions for a wit under 28 U S.C. 1651;



(5) petitions for review of Board of Immgration Appeals
decisions under 8 U S. C. 1105(a); and

(6)petitions for review and applications for enforcenent of
Nat i onal Labor Rel ati ons Board decisions under 29 U S. C. 160

(e).

Cross Reference: Form 6, Appendi x of Formns.

Cl RCU T ADVI SORY COMWM TTEE NOTE TO RULE 33-1

(a) Prebriefing Settlenment Conferences. The court has
est abli shed a prebriefing conference programfor the purpose of
conducting settlement conferences in civil cases in which the
parties are represented by counsel. The prebriefing conference
programis staffed with experienced settlenent attorneys and is
an i ndependent unit in the court.

In any civil case in which a civil appeals docketing statenent
must be filed, the court may direct that a settlenent conference
be held, in-person or over the tel ephone, with counsel, or with
counsel and the parties or key personnel, including insurance
representatives. The Court may direct that the conference be
conducted by a judge, nagistrate judge or nedi ator designated as
a prebriefing conference attorney.

If a case is selected for a settlenment conference, counsel shal
be notified, by order entered within 35 days of the docketing of
t he appeal or petition, of the date and tine of the conference,

and whet her the conference will be in person or by tel ephone. The
initial conference normally shall be held within 56 days of the
docketing of the appeal. A case is presuned released fromthe

Conference Programif an order scheduling a settlenent conference
has not been entered within 56 days of the docketing of the
appeal or petition. Requests by counsel for a settlenent
conference will be accommbdat ed whenever possi bl e.

The briefing schedul e established by the Cerk's Ofice at the
time the appeal is docketed remains in effect unless adjusted by
a conference attorney to facilitate settlenent, or by the Uerk's
office pursuant to Cr.R 31-2.3.

Prior to a conference schedul ed under this rule, counsel should
di scuss settlenment with their principals and attend the
conference with authority to settle. The statenents and conments
made during a settlenent conference held pursuant to this rule
are confidential and shall not be disclosed by the court official
who conducted the settlenent conference nor by counsel in briefs
or argunent. A judge who conducts a settlenment conference
pursuant to this rule will not participate in the decision on any
aspect of the case, except that he or she nay vote on whether to
take a case en banc.



Statenent formare available in the Cerk's Ofice of each
district court and can be obtai ned by request fromthe N nth
Circuit.

(b) Prebriefing Case Managenent Conference. |In any civil case
in which a civil appeals docketing statenent nust be filed, the
court may direct that a tel ephone case managenent conference be
hel d before a senior staff menber in the Clerk's office, or, at
the request of the Cerk's office, before a conference attorney.
The purpose of a case nmanagenent conference is to devel op the
nost efficient briefing plan for conplex appeals. |If a case is
sel ected for a case nmanagenent conference, counsel shall be
notified by order of the date and tinme of the conference.

FRAP 34
ORAL ARGUMENT

(a) I'n general; local rule. Oal argunent shall be allowed in
all cases unless pursuant to local rule a panel of 3 judges,
after exam nation of the briefs and record, shall be unani nously
of the opinion that oral argunent is not needed. Any such | ocal
rul e shall provide any party with an opportunity to file a
statement setting forth the reasons why oral argunment shoul d be
heard. A general statenent of the criteria enployed in the
adm ni stration of such local rule shall be published in or with
the rule and such criteria shall conform substantially to the
fol |l owi ng m ni mum st andar d:

Oral argument will be all owed unl ess
(1) the appeal is frivolous; or

(2) the dispositive issue or set of issues has been recently
aut horitatively decided; or

(3) the facts and | egal argunents are adequately presented in
the briefs and record and the decisional process would not be
significantly aided by oral argunent.

(b) Notice of argunent; postponenent. The clerk shall advise
all parties whether oral argunent is to be heard, and if so, of
the time and place therefor, and the tinme to be all owed each
side. A request for postponenent of the argunent or for
al | onance of additional tinme nust be nmade by notion filed
reasonably in advance of the date fixed for hearing.

(c) Oder and content of argunent. The appellant is entitled to
open and concl ude the argunent. The openi ng argunent shal
include a fair statenment of the case. Counsel will not be
permtted to read at length frombriefs, records or authorities.



(d) Cross and separate appeals. A cross or separate appeal
shal |l be argued with the initial appeal at a single argunent,

unl ess the court otherwi se directs. |[|f a case involves a cross
appeal , the party who first files a notice of appeal, or in the
event that the notices are filed on the sane day the plaintiff in
t he proceedi ng bel ow, shall be deened the appellant for the
pur pose of this rule unless the parties otherw se agree or the
court otherwise directs. |If separate appellants support the sane
argunent, care shall be taken to avoid duplication of argunent.

(e) Non-appearance of parties. |If the appellee fails to appear
to present argunent, the court will hear argunent on behal f of
the appellant, if present. |If the appellant fails to appear, the
court may hear argument on behalf of the appellee, if present. |If
nei ther party appears, the case will be decided on the briefs

unl ess the court shall otherw se order.

(f) Subm ssion on briefs. By agreenment of the parties, a case
may be submitted for decision on the briefs, but the court may
direct that the case be argued.

(g) Use of physical exhibits at argunent; renoval. |f physical
exhi bits other than docunents are to be used at the argunent,
counsel shall arrange to have them placed in the court room
bef ore the court convenes on the date of the argunent. After the
argunent counsel shall cause the exhibits to be renmoved fromthe
court roomunless the court otherwise directs. |If exhibits are
not reclaimed by counsel within a reasonable tinme after notice is
given by the clerk, they shall be destroyed or otherw se di sposed
of as the clerk shall think best.

(As anmended Apr. 1, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff.
July 1, 1986; Apr. 30, 1991, eff. Dec.1, 1991.)

ClRCU T RULE 34-1
PLACE OF HEARI NG

Appeal s, applications for original wits, and petitions to
review or enforce orders or decisions of admnistrative agencies
may be heard at any session of the court in the circuit, as
designated by the Court. Cases are generally heard in the
adm ni strative units where they arise. Petitions to enforce or
review orders or decision of boards, comm ssions or other
adm ni strative bodies shall be heard in the adm nistrative unit
in which the person affected by the order or decision is a
resident, unless another place of hearing is ordered by the
Court.

ClRCU T RULE 34-2
CHANGE OF TI ME OR PLACE OF HEARI NG

No change of the day or place assigned for hearing will be nade
except by order of the Court for good cause. Only under



exceptional circunstances will the Court grant a request to
vacate a setting within 14 days of the date set.

ClRCU T RULE 34-3
PRI ORI TY CASES

Any party who believes the case before the Court is entitled to
priority in hearing date by virtue of any statute or rule, shal
so informthe clerk in witing no later than the filing of the
first brief.

Crim nal appeals shall have first priority in hearing or
subm ssion date. G vil appeals in the follow ng categories wll
recei ve hearing or subm ssion priority:

(1) Recalcitrant w tness appeals brought under 28 U S.C. 1826;

(2) Habeas corpus petitions brought under Chapter 153 of Title
28;

(3) Applications for tenporary or permanent injunctions;

(4) Appeals alleging deprivation of nedical care to the
i ncarcerated or other cruel or unusual punishnent;

(5) Appeals entitled to priority on the basis of good cause
under 28 U. S.C. 1657.

Any party who believes the case is entitled to priority in
scheduling the date of hearing or subm ssion solely on the basis
of good cause under 28 U.S.C. 1657 shall file a notion for
expedition with the clerk at the earliest opportunity.

ClRCU T RULE 34-4
CLASSES OF CASES TO BE SUBM TTED W THOUT ORAL ARGUMENT

Pursuant to FRAP 34(a), there is hereby established a class of
cases to be submtted without oral argument. There may be pl aced
in this class any appeal, petition for original wit, or petition
for review or enforcenent of an administrative order in which a
3-judge panel of this court is of the unani nous opinion that:

(a) the appeal is frivolous; or

(b) the dispositive issue or set of issues has been recently
aut horitatively decided; or

(c) the facts and | egal argunents are adequately presented in
the briefs and record and the decisional process would not be
significantly aided by oral argument. Oral argunent will be
all owed in each case absent a specific finding pursuant to this
rule that oral argument is not needed. Wen a case has been
classified by the court for subm ssion w thout oral argunent, the



Clerk shall give the parties notice in witing of such action.
The parties shall have 10 days fromthe date of the Cerk's
letter in which to file a statenent setting forth the reasons
why, in the opinion of the parties, oral argunent should be
hear d.

Cl RCU T ADVI SORY COMM TTEE NOTE TO RULES 34-1 TO 34-4

(1) Appeals Raising the Same |ssues. Wen other pending cases
rai se the sanme | egal issues, the court may advance or defer the
hearing of an appeal so that related i ssues can be heard at the
sane tinme. Cases involving the sanme |egal issue are identified
t hrough the use of standardi zed i ssue codes during the court's
i nventory process. The first panel to whomthe issue is
submitted has priority. Normally, other panels will enter orders
vacat i ng subm ssion and advi se counsel of the other pending case
when it appears that the first panel's decision is likely to be
di spositive of the issue.

Panel s may al so enter orders vacating subm ssion when awaiting
t he decision of a related case before another court or
adm ni strative agency.

(2) Oal Argunment. Any party to a case nay request, or al
parties may agree to request, a case be submtted w thout oral
argunent. This request or stipulation requires the approval of
the panel. Oral argunment will not be vacated if any judge on the
panel desires that a case be heard. See FRAP 34(f).The Court
t horoughly reviews the briefs before oral argunent. Counsel
t herefore should not unnecessarily repeat information and
argunents al ready sufficiently covered in their briefs. Counse
shoul d be conpletely famliar with the factual record, so as to
be prepared to answer rel evant questions.

(3) Disposition. One judge prepares a draft disposition. The
draft is sent to the other two judges for the purpose of
obt ai ning their comrents, concurrences, or dissents. Upon
adoption of a majority disposition, the author sends it to the
Clerk along with any separate concurring or dissenting opinions.

(4) Mandate. The nmandate of the Court shall issue to the |ower
tribunal 21 days after the entry of judgnment unless the tine is
shortened or enlarged by order. (See FRAP 41.) This allows tine
for filing a petition for rehearing, suggestion for rehearing en
banc, and notion for stay of nmandate pending application for wit
of certiorari.

FRAP 35

DETERM NATI ON OF CAUSES BY THE COURT | N BANC

(a) Wen hearing or rehearing in banc will be ordered. A
majority of the circuit judges who are in regular active service

may order that an appeal or other proceeding be heard or reheard
by the court of appeals in banc. Such a hearing or rehearing is



not favored and ordinarily will not be ordered except (1) when
consideration by the full court is necessary to secure or

mai ntain uniformty of its decisions, or (2) when the proceeding
i nvol ves a question of exceptional inportance.

(b) Suggestion of a party for hearing or rehearing in banc. A
party may suggest the appropriateness of a hearing or rehearing
I n banc. No response shall be filed unless the court shall so
order. The clerk shall transmt any such suggestion to the
menbers of the panel and the judges of the court who are in
regul ar active service but a vote need not be taken to determ ne
whet her the cause shall be heard or reheard in banc unless a
j udge in regular active service or a judge who was a nenber of
t he panel that rendered a decision sought to be reheard requests
a vote on such a suggestion nmade by a party.

(c) Time for suggestion of a party for hearing or rehearing in
banc; suggestion does not stay mandate. |If a party desires to
suggest that an appeal be heard initially in banc, the suggestion
must be made by the date on which the appellee's brief is filed.
A suggestion for a rehearing in banc nust be made within the tine
prescribed by Rule 40 for filing a petition for rehearing,
whet her the suggestion is nade in such petition or otherwi se. The
pendency of such a suggestion whether or not included in a
petition for rehearing shall not affect the finality of the
| udgnent of the court of appeals or stay the issuance of the
mandat e.

(As amended Apr. 1, 1979, eff. Aug. 1, 1979.)
ClRCU T RULE 35-1
SUGGESTI ON OF APPROPRI ATENESS OF REHEARI NG EN BANC

Where a suggestion of the appropriateness of a rehearing en banc
I s made pursuant to FRAP 35(b) as part of a petition for
rehearing, a reference to such suggestion, as well as to the
petition for rehearing, shall appear on the cover of the conbi ned
petition and suggestion. Wen the opinion of a panel directly
conflicts with an existing opinion by another Court of appeals
and substantially affects a rule of national application in which
there is an overriding need for national uniformty, the
exi stence of such conflict is an appropriate ground for
suggesting a reheari ng en banc.

ClRCU T RULE 35-2
OPPORTUNI TY TO RESPOND

Were a party nmakes a suggestion of the appropriateness of a
hearing or rehearing en banc, the Court will not order a hearing
or rehearing without giving the other parties an opportunity to
express their views whether hearing or rehearing en banc is
appropriate. Where no suggestion of appropriateness is filed,



the Court will not ordinarily order a hearing or rehearing en
banc wi thout giving counsel an opportunity to respond on the
appropri ateness of such a hearing.

ClRCU T RULE 35-3
LI M TED EN BANC COURT

The en banc court, for each case or group of related cases taken
en banc, shall consist of the Chief Judge of this circuit and 10
addi tional judges to be drawn by lot fromthe active judges of
the Court. |In the absence of the Chief Judge, an 11lth active
| udge shall be drawn by lot, and the nbst senior active judge on
t he panel shall preside.

The drawi ng of the en banc court will be performed by the Cerk
or a deputy clerk of the Court in the presence of at |east one
active judge and shall take place on the first working day
following the date of the order taking the case or group of
rel ated cases en banc.

| f a judge whose nane is drawn for a particular en banc court is

di squalified, recused, or knows that he or she will be unable to
sit at the tinme and pl ace designhated for the en banc case or
cases, the judge will imediately notify the Chief Judge who w ||

direct the Clerk to draw a repl acenent judge by |ot.

Not wi t hst andi ng the provision herein for random drawi ng of nanes
by lot, if a judge is not drawn on any of three successive en
banc courts, that judge's nane shall be placed automatically on
the next en banc court.

I n appropriate cases, the Court may order a rehearing by the
full court following a hearing or rehearing en banc.

Cross Reference: FRAP 40, Petition for Rehearing.
Cl RCU T ADVI SORY COW TTEE NOTE TO RULE 35-1 TO 35-3

(1) Time for Filing. A party desiring to file a petition for
rehearing or suggestion for rehearing en banc nust file it within
14 days after the filing of the original disposition. Counsel
shoul d not request extensions of tine except for the nost
conpelling reasons. The filing of a petition for rehearing is
NOT a prerequisite to the filing of a petition for wit of
certiorari to the United States Suprene Court.

(2) Number of Copies. |If a petition for rehearing does not

i nclude a suggestion for a rehearing en banc, an original and 3
copies shall be filed. |If a petition for rehearing does include
a suggestion for a rehearing en banc, an original and 40 copies
shal | be fil ed.

(3) Initial Hearing En Banc. While a party nmay suggest an
initial en banc hearing pursuant to FRAP 35(b), such requests are



virtually never granted. Wen a suggestion is submtted, the
Clerk notifies the parties that the case will be heard in due
course by a panel unless the court votes to hear it en banc.

(4) Suggestions for Rehearing En Banc. Wen the clerk receives
atinely petition for rehearing which al so suggests rehearing en
banc, copies are sent to all active judges. |If the panel grants
a rehearing it so advises the other nenbers of the Court, and the
suggestion for rehearing en banc is deenmed rejected w thout
prejudice to its renewal after the panel conpletes action on the
rehearing. Cases are rarely reheard en banc.

| f no suggestion for rehearing en banc has been submtted and
t he panel votes to deny rehearing, an order to that effect wll
be prepared and filed. |If a suggestion for rehearing en banc has
been made, the panel will first make known to the other nenbers
of the Court its decision to deny rehearing and its
reconmendation with regard to the en banc suggestion. Upon
recei ving such notice, any judge in active service nmay request en
banc consi deration whereupon a vote will be taken. [If no judge
requests or gives notice of an intention to request en banc
consideration within 21 days of the panel's reconmendation, the
panel will enter an order denying rehearing and rejecting the
suggestion for rehearing en banc.

Any judge who is not recused or disqualified and who entered
upon active service before the call for a vote is eligible to
vote. A judge who takes senior status after a call for a vote
may not participate in the en banc rehearing or be eligible to
vot e on subsequent questions relating to the case. This rule is
subject to two exceptions: (1) a judge who takes senior status
during the pendancy of an en banc case for which the judge has
al ready been chosen as a nenber of the panel may continue to
serve on that panel until the case is finally disposed of; and
(2) a senior judge may elect to be eligible, in the same nmanner
as an active judge, to be selected as a nenber of the en banc
court when it reviews a decision of a panel of which the judge
was a nenber .

The En Banc Coordi nator notifies the judges when voting is
sufficiently conplete to determne the result. |If the
reconmendation or request fails of a mpgjority, the En Banc
Coordi nator notifies the judges and the panel resumes control of
the case. The panel then enters an appropriate order denying en
banc consideration. The order will not specify the vote tally.
However, if the recommendation or request fails by an evenly
di vided court, the order will so state. |In addition, any judge
may direct that the judge's dissent be incorporated in the order.

(5) Grant of Rehearing En Banc. Wen the court votes to rehear
a matter en banc, the Chief Judge will enter an order so
indicating. The vote tally is not conmunicated to the parti es.
The opinion of the three-judge panel remains in effect pending
deci sion on the rehearing en banc unless the order in addition
provides that the opinion is withdrawmm. Were an order specifies



t hat the opinion of the panel has been w thdrawn, that opinion
shal |l not be regarded as precedent and shall not be cited in
either briefs or oral argunent to the Ninth Crcuit or any
district court in the NNnth Grcuit. Were an order does not so
specify, any citation to the opinion of the panel shall indicate
that a rehearing en banc has been granted.

After the en banc court is chosen, the judges on the panel

deci de whether there will be oral argunent or additional

briefing. |If there is to be oral argunent, the Chief Judge (or

t he next senior active judge as the case may be) will enter an
order designating the date, time and place of argunent. |If no
oral argunent is to be heard, the Chief Judge will designate a
date, time, and place for a conference of the en banc court. That
date will ordinarily be the subm ssion date of the case. |If any

| ssues have been isolated for specific attention, the order may
al so set forth those issues. Upon the subm ssion of a case to
the en banc court, the judge senior in service anong those voting
With the majority assigns the witing of the majority

di sposi tion.

FRAP 36
ENTRY OF JUDGVENT

The notation of a judgnment on the docket constitutes entry of
the judgment. The clerk shall prepare, sign and enter the
j udgnent follow ng recei pt of the opinion of the court unless the
opi nion directs settlenent of the formof the judgnent, in which
event the clerk shall prepare, sign and enter the judgnent
followi ng final settlenent by the court. |[If a judgnent is
rendered wi thout an opinion, the clerk shall prepare, sign and
enter the judgnment following instruction fromthe court. The
clerk shall, on the date judgnment is entered, mail to all parties
a copy of the opinion, if any, or of the judgnment if no opinion
was witten, and notice of the date of entry of the judgnent.

ClRCU T RULE 36-1
OPI NI ONS, MEMORANDA, ORDERS; PUBLI CATI ON

Each witten disposition of a matter before this Court shal
bear under the nunber in the caption the designation OPIN ON, or
MEMORANDUM or ORDER. A witten, reasoned disposition of a case
or notion which is designated as an opinion under Circuit Rule
36-2 is an OPINION of the Court. It nay be an authored opinion
or a per curiamopinion. A witten, reasoned disposition of a
case or a notion which is not intended for publication under
Circuit Rule 36-2 is a MEMORANDUM Any ot her disposition of a
matter before the Court is an ORDER. A nenorandum or order shal
not identify its author, nor shall it be designated "Per Curiam

Al'l opinions are published; no nmenoranda are published; orders
are not published except by order of the court. As used in this



rule, the term PUBLI CATI ON neans to make a di sposition avail abl e
to |l egal publishing conpanies to be reported and cited.

ClRCU T RULE 36-2
CRI TERI A FOR PUBLI CATI ON

A witten, reasoned disposition shall be designated as an
OPINION only if it:

(a) Establishes, alters, nodifies or clarifies a rule of law, or

(b) Calls attention to a rule of |aw which appears to have been
general |y overl ooked, or

(c) Criticizes existing |law, or

(d) I'nvolves a legal or factual issue of Updated January
uni que interest or substantial public inportance, or

(e) I's a disposition of a case in which there is a published
opi nion by a | ower court or admnistrative agency, unless the
panel determ nes that publication is unnecessary for clarifying
t he panel's disposition of the case, or

(f) I's a disposition of a case followi ng a reversal or remand by
the United States Suprene Court, or

(g) Is acconpani ed by a separate concurring or dissenting
expressi on, and the author of such separate expression requests
publication of the disposition of the Court and the separate
expr essi on.

ClRCU T RULE 36-3
OTHER DI SPOSI TI ONS

Any di sposition that is not an opinion or an order designated
for publication under Circuit Rule 36-5 shall not be regarded as
precedent and shall not be cited to or by this Court or any
district court of the NNnth Grcuit, either in briefs, ora
argunent, opinions, nenoranda, or orders, except when rel evant
under the doctrines of |law of the case, res judicata, or
col | ateral estoppel.

ClRCU T RULE 36-4
REQUEST FOR PUBLI CATI ON

Publ i cati on of any unpublished disposition may be requested by
| etter addressed to the Clerk, stating concisely the reasons for
publication. Such a request will not be entertained unless
received within 60 days of the issuance of this Court's
di sposition. A copy of the request for publication nust be
served on the parties to the case. The parties will have 10 days



fromthe date of service to notify the Court of any objections
they may have to the publication of the disposition. |If such a
request is granted, the unpublished disposition will be

redesi gnated an opi ni on.

ClRCU T RULE 36-5
ORDERS FOR PUBLI CATI ON

An order may be specially designated for publication by a
majority of the judges acting and when so published may be used
for any purpose for which an opinion may be used. Such a
desi gnati on should be indicated when filed with the Cerk by the
addition of the words "FOR PUBLI CATION' on a separate |ine.

ClRCU T RULE 36-6
PERI GDI C NOTI CE TO PUBLI SH NG COMPANI ES

A list of all cases that have been decided by witten
unpubl i shed di sposition will be nmade avail able periodically to

| egal publishing conmpanies for notation in its reports. The |ist
shal |l set forth concluding disposition in each case, such as,
"Affirmed," "Reversed,” "Dismssed,” or "Enforced."

Cl RCU T ADVI SORY COMM TTEE NOTE TO RULES 36-1 TO 36-6

The clerk's office is not given advance notice as to when a

di sposition will be delivered by the judges for filing and,

t herefore, cannot supply such information to counsel. \Wen a

di sposition is filed, the Clerk mails notice of entry of judgnent
and a copy of the disposition to counsel and the district judge
from whom t he appeal was taken. All dispositions are public.
Once a disposition is filed with the Cerk, anyone may obtain
copi es of printed decisions by making a witten request to the
clerk's office, acconpanied by a $2.00 fee and sel f-addressed
envel ope. Opinions are also available on the day of filing on
the Court's electronic bulletin board service. For information
on how to access the system contact the Public Information Unit
at (415) 744-9800. One nmay al so receive copies of the Court's
slip opinions, as they are printed, upon the paynment of an annual
subscription fee. Printed slip opinions are subject to
t ypographical and printing error. The cooperation of the Bar in
calling apparent errors to the attention of the clerk's office is
sol i cited.

Upon di sposition of an appeal arising out of a bankruptcy court
the Clerk of this Court shall furnish a copy of such disposition
to the bankruptcy judge who initially ruled on the matter.

FRAP 37

| NTEREST ON JUDGVENTS



Unl ess otherw se provided by law, if a judgnment for noney in a
civil case is affirmed, whatever interest is allowed by |aw shal
be payable fromthe date the judgnent was entered in the district
court. If a judgment is nodified or reversed with a direction
that a judgnent for noney be entered in the district court, the
mandat e shall contain instructions with respect to all owance of
i nterest.

FRAP 38
DAMAGES FOR DELAY

If a court of appeals shall determ ne that an appeal is
frivolous, it may award just danmages and single or double costs
to the appell ee.

FRAP 39
COSTS

(a) To whom al |l owed. Except as otherw se provided by law, if an
appeal is dism ssed, costs shall be taxed agai nst the appell ant
unl ess otherw se agreed by the parties or ordered by the court;
if a judgnent is affirned, costs shall be taxed against the
appel I ant unl ess otherwi se ordered; if a judgnment is reversed,
costs shall be taxed agai nst the appell ee unless otherw se
ordered; if a judgnent is affirned or reversed in part, or is
vacat ed, costs shall be allowed only as ordered by the court.

(b) Costs for and against the United States. |In cases involving
the United States or an agency or officer thereof, if an award of
costs against the United State is authorized by |aw, costs shal
be awarded in accordance with the provisions of subdivision (a);
ot herwi se, costs shall not be awarded for or against the United
St at es.

(c) Costs of briefs, appendices, and copies of records. By

| ocal rule the court of appeals shall fix the nmaxi numrate at
whi ch the cost of printing or otherw se produci ng necessary
copi es of briefs, appendices, and copies of records authorized by
Rul e 30(f) shall be taxable. Such rate shall not be higher than
t hat generally charged for such work in the area where the
clerk's office is located and shall encourage the use of
econom cal nethods of printing and copyi ng.

(d) Bill of costs; objections; costs to be inserted in nandate
or added later. A party who desires such costs to be taxed shal
state themin an item zed and verified bill of costs which the

party shall file with the clerk, with proof of service, within 14
days after the entry of judgnent. Objections to the bill of
costs nmust be filed within 10 days of service on the party

agai nst whom costs are to be taxed unless the tinme is extended by
the court. The clerk shall prepare and certify an item zed
statenment of costs taxed in the court of appeals for insertion in



t he mandate, but the issuance of the nmandate shall not be del ayed
for taxation of costs and if the nandate has been issued before
final determ nation of costs, the statement, or any anendnent

t hereof, shall be added to the mandate upon request by the clerk
of the court of appeals to the clerk of the district court.

(e) Costs on appeal taxable in the district courts. Costs
incurred in the preparation and transm ssion of the record, the
cost of the reporter's transcript, if necessary for the
determ nati on of the appeal, the prem uns paid for cost of
super sedeas bonds or other bonds to preserve rights pendi ng
appeal, and the fee for filing the notice of appeal shall be
taxed in the district court as costs of the appeal in favor of
the party entitled to costs under this rule.

(As anmended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff.
July 1, 1986.)

ClRCU T RULE 39-1
COSTS AND ATTORNEYS FEES ON APPEAL
39-1.1 Support for Bill of Costs

The item zed and verified bill of costs required by FRAP 39(d)
shal |l be submitted on the standard form provided by this court.
It shall include the follow ng information

(1) The nunber of copies of the briefs or other docunents
reproduced; and

(2) The actual cost per page for each docunent.
39-1.2 Nunber of Briefs and Excerpts

Costs will be allowed for 18 copies of each brief plus 2 copies
for each party to be served, unless the Court shall direct a
greater nunber of briefs to be filed than required under Circuit
Rul e 31-1.

Costs will be allowed for six (6) copies of the excerpts of
record plus 1 copy for each party required to be served, unless
the Court shall direct a greater nunber of excerpts to be filed
than required under Circuit Rule 31 -1

39-1. 3 Cost of Reproduction

In taxing costs for printing or photocopying docunents, the
clerk shall tax costs at a rate not to exceed twenty (20) cents
per page, or at actual cost, whichever shall be |ess.

39-1.4 Filing Date



A cost bill shall be served and filed within 14 days after the
entry of a judgnent. Untinely cost bills will be denied unless a
notion show ng good cause is filed with the bill.

39-1.5 njection to Bill of Costs

An objection to a cost bill shall be served and filed within 10
days after filing of the cost bill. If an objection is filed,
the cost bill shall be treated as a notion under FRAP 27, and the

obj ection shall be treated as a response thereto.

The Cerk or a deputy clerk may prepare, sign, and enter an
order disposing of a cost bill, subject to reconsideration by the
court if exception is filed wwthin 10 days after the entry of the
or der .

39-1.6 Request for Attorneys Fees

A request for attorneys' fees, including a request for attorneys
f ees and expenses in admnistrative agency adjudication under 28
US C 2412(d)(3), shall be filed with the Cerk, with proof of
service, wthin 30 days after the entry of the court's deci sion,
unless a tinely petition for rehearing or a suggestion for
reheari ng en banc has been filed, in which case a request for
attorneys fees shall be filed within 14 days after the Court's
di sposition of such petition or suggestion. The request nust be
filed separately fromany cost bill.

A party who intends to request attorneys fees on appeal shal
include in its opening brief a short statenent of the authority
pursuant to which the request will be made.

39-1.7 Qpposition to Request for Attorneys Fee

Any party from whom attorneys fees are requested may file an

obj ection to the request. The objection shall be filed with the
Clerk, with proof of service, within 14 days after service of the
request .

39-1. 8 Request for Transfer

Any party who is or may be eligible for attorneys fees on appeal
to this Court may, within the time permtted in Crcuit Rule 39-
1.6, file a notion to transfer consideration of attorneys fees on
appeal to the district court or admnistrative agency from which
t he appeal was taken.

Cl RCU T ADVI SORY COW TTEE
NOTE TO RULE 39-1.6

A formfor requesting attorneys fees is available fromthe
Clerk's Ofice.

ClRCU T RULE 39-2



ATTORNEYS FEES AND EXPENSES
UNDER THE EQUAL ACCESS TO JUSTI CE ACT

39-2.1 Applications for Fees

An application to this Court for an award of fees and expenses
pursuant to 28 U. S.C. 2412(d)(1)(B) shall identify the applicant
and the proceeding for which an award is sought. The application
shal | show the nature and extent of services rendered in this
appeal , that the applicant has prevailed, and shall identify the
position of the United States Governnment or an agency thereof in
t he proceeding that the applicant alleges was not substantially
justified. The party applying shall submt the required
I nformati on on Form A.O 291, available fromthe Cderk of the
Court.

39-2.2 Petitions by Perm ssion

(1) A petition for |leave to appeal pursuant to 5 U S.C. 504(c)
(2) shall conply with FRAP 5, except that the petitioner shal
have 60 days fromentry of the agency's order in which to file
the petition. An answer may be filed within 14 days after
service of the petition. The application and answer shall be
submtted w thout oral argunment unl ess otherw se ordered.

(2) The petition shall contain a copy of the order to be
reviewed and any findings of fact, conclusions of |aw and opini on
relating thereto, a statenment of facts necessary to an
under st andi ng of the petition and a nmenorandum why the petition
to appeal should be grant ed.

(3) Wthin 14 days after the entry of an order granting

perm ssion to appeal, the applicant shall pay the Cerk of the
Court of Appeals the docket fee prescribed by the Judici al
Conference of the United States. Upon receipt of the paynent,
the Clerk shall enter the appeal upon the docket. The record
shall be transmtted and filed in accordance with FRAP 17. A
noti ce of appeal need not be filed.

Cross reference: Cir. Rule, 31-1, Nunmber of Briefs.

Cl RCU T ADVI SORY COW TTEE
NOTE TO RULES 39-1 AND 39-2

Any person appoi nted under the Crimnal Justice Act, 18 U S.C
3006A, nust submt to the Clerk of the court of appeals a
conpl et ed voucher formcl ai m ng conpensation for his appellate
services. Fornms are distributed by and avail able fromthe C erk.
The formis due 7 days after oral argunent or, if no oral
argunent is heard, 7 days after the date of subm ssion. Vouchers
for suppl emental work such as a petition for rehearing or
petition for wit of certiorari may also be filed after
conpl etion of the supplenental work. Al appellate vouchers are
sent by the Clerk to the presiding judge of the panel for
di stribution to the judge authoring the majority disposition, if



the judge is a nenber of the Court. |If the author is a visiting
j udge, the presiding judge will dispose of the matter. |If the
approvi ng judge wi shes to reduce the amount requested by the
attorney, he or she shall seek the concurrence of the other panel
menbers. |If the anpbunt requested is reduced, and the attorney
seeks reconsi deration, the panel shall decide the matter. |If the
j udge certifies paynment in excess of the statutory maxi num the
voucher will be sent to the Chief Judge for review and fi nal
approval .

Any vouchers claimng conpensation in excess of the statutory
maxi mum provi ded by the Crimnal Justice Act for attorney and
non- attorney services in the district court nust be filed in
that court. However, the district court nust still forward to
the Clerk of the court of appeals the voucher indicating the
amount certified. The Cerk transmts the voucher to the Chief
Judge for approval of such conpensation as he deens reasonabl e.

Once signatures of the appropriate judges are obtained, the
vouchers are submtted by the Clerk to the Adm nistrative Ofice
of the United States Courts for paynent directly to the
appl i cant.



