/* W continue with the Federal Rules of Crimi nal Procedure, part
two. */
Rule 13. Trial Together of Indictnments or Information

The court may order two or nore indictnments or informations or
both to be tried together if the offenses, and the defendants if
there is nore than one, could have been joined in a single

i ndictment or information. The procedure shall be the sane as if
t he prosecution were under such single indictnment or information.

Rul e 14. Relief from Prejudicial Joinder

If it appears that a defendant or the governnment is prejudiced by
a joinder of offenses or of defendants in an indictnment or

i nformati on or by such joinder for trial together, the court may
order an election or separate trials of counts, grant a severance
of defendants or provi de whatever other relief justice requires.
In ruling on a notion by a defendant for severance the court may
order the attorney for the governnent to deliver to the court for
i nspection in canmera any statenments or confessions made by the
def endant s whi ch the governnment intends to introduce in evidence
at the trial

/* Even if defendants allege antagonistic defenses relief under
this rule is the exception rather than the rule. */

Rul e 15. Depositions

(a) When taken. Wenever due to exceptional circunstances of the
case it is in the interest of justice that the testinony of a
prospective wtness of a party be taken and preserved for use at
trial, the court may upon notion of such party and notice to the
parties order that testinony of such w tness be taken by
deposition and that any designated book, paper, document, record,
recording, or other material not privileged, be produced at the
sane tinme and place. If a witness is detained pursuant to
section 3144 of title 18, United States Code, the court on
written notion of the witness and upon notice to the parties may
direct that the witness' deposition be taken. After the
depositi on has been subscribed the court may discharge the

Wi t ness.

(b) Notice of taking. The party at whose instance a deposition
is to be taken shall give to every party reasonable witten
notice of the time and place for taking the deposition. The
notice shall state the nanme and address of each person to be
exam ned. On notion of a party upon whomthe notice is served,
the court for cause shown nay extend or shorten the tinme or
change the place for taking the deposition. The place set for

t he exam nation and shall, unless the defendant waives in witing
the right to be present, produce the defendant at the exam nation
and keep the defendant in the presence of the witness during the
exam nation, unless, after being warned by the court that

di sruptive conduct will cause the defendant's renoval fromthe

pl ace of the taking of the deposition, the defendant persists in



conduct which is such as to justify exclusion fromthat place. A
def endant not in custody shall have the right to be present at

t he exam nati on upon request subject to such terns as may be
fixed by the court, but a failure, absent good cause shown, to
appear after notice and tender of expenses in accordance wth
subdivision (c) of this rule shall constitute a waiver of that
right and of any objection to the taking and use of the
depositi on based upon that right.

(c) Paynent of expenses. Wenever a deposition is taken at the

i nstance of the governnent, or whenever a deposition is taken at
the instance of a defendant who is unable to bear the expenses of
the taking of the deposition, the court may direct that the
expense of travel and subsistence of the defendant and the

def endant's attorney for attendance at the exam nation and the
cost of the transcript of the deposition shall be paid by the
gover nnent .

(d) How taken. Subject to such additional conditions as the
court shall provide, a deposition shall be taken and filed in the
manner provided in civil actions except as otherw se provided in
these rules, provided that (1) in no event shall a deposition be
taken of a party defendant wi thout the defendant's consent, and
(2) the scope and manner of exam nation and cross-exam nation
shall be such as would be allowed in the trial itself. The
governnment shall meke available to the defendant or the

def endant' s counsel for exam nation and use at the taking of the
deposition any statenent of the w tness being deposed which is in
t he possession of the government and to which the defendant woul d
be entitled at the trial.

(e) Use. At the trial or upon any hearing, a part or all of a
deposition, so far as otherw se adm ssible under the rul es of

evi dence, may be used as substantive evidence if the witness is
unavail abl e, as unavailability is defined in Rule 804(a) of the
Federal Rul es of Evidence, or the witness gives testinony at the
trial or hearing inconsistent with that wi tness' deposition. Any
deposition nmay al so be used by any party for the purpose of
contradi cting or inpeaching the testinony of the deponent as a
Wi tness. If only a part of a deposition is offered in evidence
by a party, an adverse party may require the offering of all of
it which is relevant to the part offered and any party may offer
ot her parts.

(f) Qbjections to deposition testinony. bjections to deposition
testinmony or evidence or parts thereof and the grounds for the
obj ection shall be stated at the tine of the taking of the
deposi ti on.

(g) Deposition by agreenent not precluded. Nothing in this rule
shal | preclude the taking of a deposition, orally or upon witten
questions, or the use of a deposition, by agreenent of the
parties with the consent of the court.

(Anended August 1, 1987.)



Rul e 16. Discovery and I nspection
(a) Disclosure of evidence by the governnent.
(1) I'nformation subject to disclosure.

(A) Statenent of defendant. Upon request of a defendant the
government shall permt the defendant to i nspect and copy or
phot ograph: any relevant witten or recorded statenents nmade by
t he defendant, or copies thereof, with the possession, custody or
the control of the governnent, the existence of which is known,
or by the exercise of due diligence may becone known, to the
attorney for the governnent; the substance of any oral statenent
whi ch the governnment intends to offer in evidence at the trial
made by the defendant whether before or after arrest in response
to interrogation by any person then known to the defendant to be
a government agent; and recorded testinony of the defendant
before a grand jury which relates to the of fense charged. Wer e
the defendant is a corporation, partnership, association or |abor
uni on, the court may grant the defendant, upon its notion,
di scovery of relevant recorded testinony of any witness before a
grand jury who (1) was, at the tine of that testinony, so
situated as an officer or enployee as to have been able legally
to bind the defendant in respect to conduct constituting the
of fense, or (2) was, at the time of the offense, personally
i nvolved in the alleged conduct constituting the offense and so
situated as an officer or enployee as to have been able legally
to bind the defendant in respect to that alleged conduct in which
the witness was invol ved.

(B) Defendant's prior record. Upon request of the
def endant, the governnment shall furnish to the defendant such
copy of the defendant's prior crimnal record, if any, as is
Wi t hin the possession, custody, or control of the governnent, the
exi stence of which is known, or by the exercise of due diligence
may become known, to the attorney for the governnent.

(C Docunents and tangi bl e objects. Upon request of the
def endant the governnent shall permt the defendant to inspect
and copy or phot ograph books, papers, docunents, photographs,

t angi bl e obj ects, buildings or places, or copies or portions

t hereof, which are within the possession, custody or control of
t he governnment, and which are material to the preparation of the
def endant' s defense or are intended for use by the governnent as
evidence in chief at the trial, or were obtained fromor bel ong
to the defendant.

(D) Reports of exam nations and tests. Upon request of a
def endant the governnent shall permt the defendant to inspect
and copy or photograph any results or reports of physical or
ment al exam nations, and of scientific tests or experinents, or
copi es thereof, which are within the possession, custody, or
control of the governnment, the existence of which is known, or by
t he exercise of due diligence may beconme known, to the attorney



for the governnment, and which are material to the preparation of
the defense or are intended for use by the governnent as evidence
in chief at the trial.

(2) I'nformation not subject to disclosure. Except as
provi ded in paragraphs (A, (B), and (D) of subdivision (a)(1),
this rule does not authorize the discovery or inspection of
reports, nenoranda, or other internal governnent docunents nade
by the attorney for the government or other governnment agents in
connection with the investigation or prosecution of the case, or
of statements made by governnment w tnesses or prospective
governnment W t nesses except as provided in 18 USC Section 3500.

(3) Gand jury transcripts. Except as provided in Rules 6
12(i) and 26.2, and subdivision (a)(1)(A) of this rule, these
rules do not relate to discovery or inspection of recorded
proceedi ngs of a grand jury.

(b) Disclosure of evidence by the defendant.
(1) I'nformation subject to disclosure.

(A) Docunents and tangi bl e objects. |If the defendant
requests disclosure under subdivision (a)(1)(C or (D) of this
rul e, upon conpliance with such request by the governnent, the
def endant, on request of the governnent, shall permt the
governnment to inspect and copy or photograph books, papers,
docunents, photographs, tangible objects, or copies or portions
t hereof, which are within the possession, custody, or control of
the defendant and which the defendant intends to introduce as
evidence in chief at the trial.

[* A subtle point in this section of the rule. Evidence that the
def endant does not intend to produce until rebuttal, or which is
contingent on the turns of the governnent case does not cone
Within this rule. */

(B) Reports of exam nations and tests. |[If the defendant
requests disclosure under subdivision (a)(1)(C or (D) of this
rul e, upon conpliance with such request by the governnent, the
def endant, on request of the governnent, shall permt the
governnment to inspect and copy or photograph any results or
reports of physical or nmental exam nations and of scientific
tests or experinents made in connection with the particul ar case,
or copies thereof, within the possession or control of the
def endant, which the defendant intends to introduce as evi dence
in chief at the trial or which were prepared by a witness whom
t he defendant intends to call at the prepared by a w tness whom
the defendant intends to call at the trial when the results or
reports relate to that w tness' testinony.

(2) I'nformation not subject to disclosure. Except as to
scientific or nedical reports, this subdivision does not
aut hori ze the discovery or inspection of reports, menoranda, or
ot her internal defense docunents nade by the defendant, or the



def endant' s attorneys or agents in connection with the

i nvestigation or defense of the case, or of statenents nade by
t he defendant, or by governnent or defense w tnesses, or by
prospective governnent or defense w tnesses, to the defendant,
t he defendant's agents or attorneys.

(c) Continuing duty to disclose. If, prior to or during trial, a
party di scovers additional evidence or material previously
requested or ordered, which is subject to discovery or inspection
under this rule, such party shall pronptly notify the other party
or that other party's attorney or the court of the existence of
the additional evidence or material.

(d) Regul ation of discovery.

(1) Protective and nodifying orders. Upon a sufficient
showi ng the court may at any tine order that the discovery or
i nspection be denied, restricted, or deferred, or make such ot her
order as is appropriate. Upon notion by a party, the court may
permt the party to nake such showing, in whole or in part, in
the formof a witten statenment to be inspected by the judge
alone. If the court enters an order granting relief follow ng
such an ex parte showing, the entire text of the party's
statenment shall be seal ed and preserved in the records of the
court to be nmade available to the appellate court in the event of
an appeal .

(2) Failure to conply with a request. |If at any tine during
the course of the proceedings it is brought to the attention of
the court that a party has failed to conply with this rule, the
court may order such party to permt the discovery or inspection
grant a continuance, or prohibit the party fromintroducing
evi dence not disclosed, or it may enter such other order as it
deens just under the circunstances. The court may specify the
time, place and manner of nmaking the discovery and inspection and
may prescribe such terns and conditions as are just.

(e) Alibi witnesses. Discovery of alibi wtnesses is governed by
Rule 12.1

(Anended August 1, 1987.)
Rul e 17. Subpoena

(a) For attendance of wi tnesses; form issuance. A subpoena
shal | be issued by the clerk under the seal of the court. It
shall state the nane of the court and the title, if any, of the
proceedi ng, and shall conmand each person to whomit is directed
to attend and give testinony at the tine and place specified
therein. The clerk shall issue a subpoena, signed and seal ed but
otherwise in blank to a party requesting it, who shall fill in

t he bl anks before it is served. A subpoena shall be issued by a
United States magi strate in a proceeding before that nagistrate,
but it need not be under the seal of the court.



/* In many districts the clerk by local rule does not issue
subpoenas i n blank due to occasionally abuse. */

(b) Defendants unable to pay. The court shall order at any tine
t hat a subpoena be issued for service on a nanmed w tness upon an
ex parte application of a defendant upon a satisfactory show ng
that the defendant is financially unable to pay the fees of the
Wi t ness and that the presence of the witness is necessary to an
adequat e defense. |If the court orders the subpoena to be issued
the costs incurred by the process and the fees of the witness so
subpoenaed shall be paid in the same manner in which simlar
costs and fees are paid in case of a witness subpoenaed in behalf
of the governnent.

(c) For production of docunentary evidence and of objects. A
subpoena may al so command the person to whomit is directed to
produce the books, papers, docunents or other objects designated
therein. The court on notion nmade pronptly may quash or nodify
t he subpoena if conpliance woul d be unreasonabl e or oppressive.
The court may direct that books, papers, docunents or objects
designated in the subpoena be produced before the court at a tine
prior to the trial or prior to the time when they are to be
offered in evidence and nay upon their production permt the
books, papers, documents, or objects or portions thereof to be

i nspected by the parties and their attorneys.

(d) Service. A subpoena may be served by the nmarshal, by a
deputy marshal or by any other person who is not a party and who
is not less than 18 years of age. Service of a subpoena shall be
made by delivering a copy thereof to the person named and by
tendering to that person the fee for 1 day's attendance and the

m | eage all owed by |Iaw. Fees and m | eage need not be tendered to
the witness upon service of a subpoena issued in behalf of the
United States or an officer or agency thereof.

(e) Place of service.

(1) I'n United States. A subpoena requiring the attendance
of a witness at a hearing or trial nay be served at any pl ace
within the United States.

[* Unlike the civil rule with its 100 mle general limt. */

(2) Abroad. A subpoena directed to a witness in a foreign
country shall issue under the circunstances and in the nanner and
be served as provided in Title 28, USC Section 1783.

(f) For Taking deposition; place of exam nation.

(1) Issuance. An order to take a deposition authorizes the
i ssuance by the clerk of the court for the district in which the
deposition is to be taken of subpoenas for the persons nanmed or
descri bed therein.



(2) Place. The witness whose deposition is to be taken may
be required by subpoena to attend at any place designated by the
trial court, taking into account the conveni ence of the w tness
and the parties.

(g) Contenpt. Failure by any person w thout adequate excuse to
obey a subpoena served upon that person may be deenmed a cont enpt
of the court from which the subpoena issued or of the court for
the district in which it issued if it was issued by a United
States magi strate.

(h) Information not subject to subpoena. Statenents nade by

W t nesses or prospective witnesses nmay not be subpoenaed fromthe
governnment or the defendant under this rule, but shall be subject
to production only in accordance with the provisions of Rule 26.
2.

(Anended August 1, 1987.)
Rule 17.1 Pretrial Conference

At any tine after the filing of the indictnent or information the
court upon notion of any party or upon its own notion rmay order
one or nore conferences to consider such matters as will pronote
a fair and expeditious trial. At the conclusion of a conference
the court shall prepare and file a nenorandum of the matters
agreed upon. No adm ssions nmade by the defendant or the

def endant's attorney at the conference shall be used against the
def endant unl ess the admi ssions are reduced in witing and signed
by the defendant and the defendant's attorney. This rule shal

not be invoked in the case of a defendant who is not represented
by counsel .

(Anended August 1, 1987.)
V. VENUE
Rule 18. Pl ace of Prosecution and Tri al

Except as otherwi se permtted by statute or by these rules, the
prosecution shall be had in a district in which the of fense was
conmitted. The court shall fix the place of trial within the
district with due regard to the conveni ence of the defendant and
the witnesses and the pronpt adm nistration of justice.

[* Which seens to be a substantial limtation but which in fact
is not. If any part of the offense is committed in a district,
the case may be brought there. In addition, in conspiracy cases

I s possible for offenses to end up being tried in places far away
fromthe nucleus of the crinmes, so long as crines did occur in
that district within the rather expansive bl anket that conspiracy
provi des. */

Rul e 19. [ Abrogat ed]



Rule 20. Transfer fromthe District for Plea and Sentence

(a) Indictrment or information pending. A defendant arrested,
hel d, or present in a district other than that in which an

i ndictment or information is pending agai nst that defendant may
state in witing a wwsh to plead guilty or nolo contendere, to
wai ve trial in the district in which the indictnent or
information is pending, and to consent to disposition of the case
in the district in which that defendant was arrested, held or
present, subject to the approval of the United States attorney
for each district. Upon receipt of the defendant's statenent and
of the witten approval of the United States attorneys, the clerk
of the courts in which the indictnent or information is pending
shall transmt the papers in the proceeding or certified copies
thereof to the clerk of the court for the district in which the
def endant is arrested, held, or present, and the prosecution
shall continue in that district.

(b) Indictnment or information not pending. A defendant arrested,
hel d, or present, in a district other than the district in which
a conplaint is pending against that defendant nay state in
writing a wwsh to plead guilty or nolo contendere, to waive venue
and trial in the district in which the warrant was i ssued, and to
consent to disposition of the case in the district in which that
def endant was arrested, held, or present, subject to the approval
of the United States attorney for each district. Upon filing the
written waiver of venue in the district in which the defendant is
present, the prosecution may proceed as if venue were in such
district.

(c) Effect of not guilty plea. |If after the proceedi ng has been
transferred pursuant to subdivision (a) or (b) of this rule the
def endant pl eads not guilty, the clerk shall return the papers to
the court in which the prosecution was commenced, and the
proceedi ng shall be restored to the docket of that court. The
def endant' s statenent that the defendant w shes to plead guilty
or nolo contendere shall not be used agai nst the defendant.

(d) Juveniles. A juvenile (as defined in 18 USC Section 5031)
who is arrested, held, or present in a district other than that
in which the juvenile is alleged to have committed an act in
violation of a law of the United States not punishable by death
or life inprisonment may, after having been advi sed by counsel
and with the approval of the court and the United States attorney
for each district, consent to be proceeded against as a juvenile
delinquent in the district in which the juvenile is arrested,
hel d, or present. The consent shall be given in witing before
the court but only after the court has apprised the juvenile of
the juvenile' s rights, including the right to be returned to the
district in which the juvenile is alleged to have commtted the
act, and of the consequences of such consent.

(Anended August 1, 1987.)



Rule 21. Transfer Fromthe District for Trial

(a) For prejudice in the district. The court upon notion of the
def endant shall transfer the proceeding as to that defendant to
anot her district whether or not such district is specified in the
defendant's notion if the court is satisfied that there exists in
the district where the prosecution is pending so great a

prej udi ce agai nst the defendant that the defendant cannot obtain
a fair and inpartial trial at any place fixed by |law for hol ding
court in that district.

(b) Transfer in other cases. For the conveni ence of parties and
Wi t nesses, and in the interest of justice, the court upon notion
of the defendant may transfer the proceeding as to the defendant
or any one or nore of the courts thereof to another district.

(c) Proceedings on transfer. Wen a transfer is ordered the
clerk shall transmt to the clerk of the court to which the
proceeding is transferred all papers in the proceedi ng or

dupli cates thereof and any bail taken, and the prosecution shal
continue in that district.

(Anended August 1, 1987.)
Rule 22. Tine of Motion to Transfer

A notion to transfer under these rules nmay be nade at or before
arrai gnnent or at such other tine as the court or these rules may
prescri be.

VI TRI AL
Rule 23. Trial by Jury or by the Court

(a) Trial by jury. Cases required to be tried by jury shall be
so tried unless the defendant waives a jury trial in witing with
t he approval of the court and the consent of the governnent.

(b) Jury of less than twelve. Juries shall be of 12 but at any
time before verdict the parties may stipulate in witing with the
approval of the court that the jury shall consist of any nunber

| ess than 12 or that a valid verdict may be returned by a jury of
| ess than 12 should the court find it necessary to excuse one or
nore jurors for any just cause after trial commences. Even
absent such stipulation, if the court finds it necessary to
excuse a juror for just cause after the jury has retired to
consider its verdict, in the discretion of the court a valid
verdict may be returned by the remaining 11 jurors.

/* Somet hing that many attorneys and Judges are unaware of.. The
Jury of 11. */

(c) Trial without a jury. 1In a case tried without a jury the
court shall make a general finding and shall in addition, on
request made before the general finding, find that facts



specially. Such findings nay be oral. [|f an opinion or
menor andum of decision is filed, it will be sufficient if the
findings of fact appear therein.

Rule 24. Trial Jurors

(a) Exam nation. The court may permt the defendant or the

def endant's attorney and the attorney for the governnent to
conduct the exam nation of prospective jurors or may itself
conduct the exam nation. In the latter event the court shal
permt the defendant or the defendant's attorney and the attorney
for the governnment to supplenent the exam nation by such further
inquiry as it deens proper or shall itself submt to the
prospective jurors such additional questions by the parties or
their attorneys as it deens proper.

(b) Peremptory challenges. |If the offense charged is punishable
by death, each side is entitled to 20 perenptory chall enges. |If
t he of fense charged id punishable by inprisonnment for nore than

one year, the governnent is entitled to 6 perenptory chall enges

and t he defendant or defendant jointly to 10 perenptory

chal l enges. |If the offense charged is punishable by inprisonnment
for not nore than one year or by fine or both, each side in
entitled to 3 perenptory challenges. |If there is nore than one

def endant, the court may allow the defendants additi onal
perenptory chall enges and permt themto be exercised separately
or jointly.

/* Such chal |l enges are of course regulated in nuch nore
significant part by U S. Supreme Court decisions which limt
their use to avoid racial discrimnation. */

(c) Alternate jurors. The court may direct that not nore than 6
jurors in addition to the regular jury be called and inpanelled
to sit as alternate jurors. Alternate jurors in the order in
whi ch they are called shall replace jurors who, prior to the tine
the jury retires to consider its verdict, becone or are found to
be unable or disqualified to performtheir duties. Alternate
jurors shall be drawn in the sane manner, shall have the sane
qualifications, shall be subject to the sane exam nation and
chal | enges, shall take the sanme oath and shall have the sane
functions, power, facilities and privileges as the regul ar
jurors. An alternate juror who does not replace a regular juror
shal | be discharged after the jury returns to consider its
verdict. Each side is entitled to 1 perenptory challenge in
addition to those otherwise allowed by lawif 1 or 2 alternate
jurors are to be inpanelled, 2 and 3 perenptory challenges if 5
or 6 alternate jurors are to be an alternate juror only, and the
ot her perenptory chall enges all owed by these rules may not be
used agai nst an alternate juror.

Rul e 25. Judge; Disability

. If by reason of death, sickness, or other

(a) During trial
ty j udge before whoma jury trial has commenced is

r
di sabi li t he



unable to proceed with the trial, any other judge regularly
sitting in or assigned to the court, upon certifying famliarity
wWith the record of the trial, may proceed with and finish the
trial.

(b) After verdict or finding of guilt. |[If by reason of absence,
deat h, sickness or other disability the judge before whomthe

def endant has been tried is unable to performthe duties to be
performed by the court after a verdict or finding of guilt, any
ot her judge regularly sitting in or assigned to the court may
performthose duties; but if that judge is satisfied that a judge
who did not preside at the trial cannot performthose duties or
that it is appropriate for any other reason, that judge may grant
a new trial.

(Anended August 1, 1987.)
Rul e 26. Taking of Testinony

In all trials the testinony of wi tnesses shall be taken orally in
open court, unless otherw se provided by an Act of Congress or by
these rules, the Federal Rules of Evidence, or other rules
adopted by the Suprene Court.

26.1. Determ nation of Foreign Law

A party who intends to raise an issue concerning the |aw of a
foreign country shall give reasonable witten notice. The court,
in determining foreign law, may consider any relevant material or
source, including testinony, whether or not submitted by a party
or adm ssi bl e under the Federal Rules of Evidence. The court's
determ nation shall be treated as a ruling on a question of |aw

Rule 26.2 Production of Statenents of Wtnesses

(a) Motion for production. After a witness other than the

def endant has testified on direct exam nation, the court, on
notion of a party who did not call the witness, shall order the
attorney for the governnment or the defendant and the defendant's
attorney, as the case nmay be, to produce for the exam nation and
use of the noving party, any statenment of witness that is in
their possession and that relates to the subject matter
concerni ng which the witness has testifi ed.

(b) Production of entire statenent. |If the entire contents of
the statenent relate to the subject matter concerning which the
Wi tness has testified, the court shall order that the statenent
be delivered to the noving party.

(c) Production of excised statenent. |f the other party clains
that the statenent contains matter that does not relate to the
subj ect matter concerning which the witness has testified, the
court shall order that it be delivered to the court in camera.
Upon inspection, the court shall excise the portions of the
statement that do not relate to the subject matter concerning



whi ch the witness has testified, and shall order that the
statement, with such material excised, be delivered to the noving
party. Any portion of the statement that is withheld fromthe
def endant over the defendant's objection shall be preserved by
the attorney for the governnent, and, in the event of a

convi ction and an appeal by the defendant, shall be made
avai |l able to the appellate court for the purpose of determ ning
the correctness of the decision to excise the portion of the

st at ement .

(d) Recess for exam nation of statenent. Upon delivery of the
statement to the noving party, the court, upon application of
that party, may recess proceedings in the trial for the

exam nati on of such statenment and for preparation for its use in
the trial

/* In fact in nmost courts local rules or local practice (to
shorten the tine of trial so that constant breaks need not be
taken) has the statenents delivered the day before or even
earlier. */

(e) Sanction for failure to produce statenment. |If the other
party elects not to conply with an order to deliver a statenent
to the noving party, the court shall order that the testinony of
the witness be stricken fromthe record and that the trial
proceed, or, if it is the attorney for the governnment who el ects
not to conply, shall declare a mstrial if required by the

i nterest of justice.

(f) Definition. As used inthis rule, a "statenent"” of a w tness
nmeans:

(1) a witten statenent nmade by the witness that is signed
or otherw se adopted or approved by the wtness;

(2) a substantially verbatimrecital of an oral statenent
made by the witness that is recorded contenporaneously with the
maki ng of the oral statenent and that is contained in a
st enogr aphi ¢, nmechanical, electrical, or other recording or a
transcription thereof; or

(3) a statenment, however taken or recorded, or a
transcription thereof, made by the witness to a grand jury.

(Anended August 1, 1987.)

Rule 27. Proof of Oficial Record

An official record or an entry therein or the |ack of such a
record or entry may be proved in the sane manner as in civil
actions.

Rule 28. Interpreters



The court may appoint an interpreter of its own selection and may
fix the reasonabl e conpensation of such interpreter. Such
conpensation shall be paid out of funds provided by |aw or by the
governnment, as the court may direct.

Rule 29. Modtion for Judgnment of Acquittal

(a) Motion before subm ssion to jury. Mdtions directed verdict
are abol i shed and notions for judgnment of acquittal shall be used
in their place. The court on notion of a defendant or of its own
notion shall order the entry of judgnment of acquittal of one or
nore offenses charged in the indictnent or information after the
evidence on either side is closed if the evidence is insufficient
to sustain a conviction of such offense or offenses. If a

def endant's notion for judgnment of acquittal at the close of the
evi dence offered by the governnment is not granted, the defendant
may of fer evidence w thout having reserved the right.

(b) Reservation of decision on notion. |[If a notion for judgnment
of acquittal is made at the close of all the evidence, the court
may reserve decision on the notion, submt the case to the jury
and decide the notion either before the jury returns a verdict or
after it returns a verdict of guilty or is discharged w thout
havi ng returned a verdi ct.

(c) Motion after discharge of jury. |If the jury returns a
verdict of guilty or is discharged w thout having returned a
verdict, a notion for judgnent of acquittal nmay be made or
renewed within 7 days after the jury is discharged or within such

further time as the court may fix during the 7-day period. If a
verdict of guilty is returned the court may on such notion set
aside the verdict and enter judgnment of acquittal. |If shall not

be necessary to the nmaking of such a notion that a simlar notion
has been nmade prior to the subm ssion of the case to the jury.

(d) Same: conditional ruling on grant of notion. |[If a notion
for judgment of acquittal after verdict of guilty under this Rule
is granted, the court shall also determ ne whether any notion for
a newtrial should be granted if the judgnment of acquittal is

t hereafter vacated or reversed, specifying the grounds for such
determ nation. |If the notion for a newtrial is granted
conditionally and the judgnent is reversed on appeal, the new
trial shall proceed unless the appellate court has otherw se
ordered. |f such notion has been denied conditionally, the
appel | ee on appeal may assert error in that denial, and if the

j udgnent is reversed on appeal, subsequent proceedi ngs shall be

I n accordance with the order of the appellate court.

/* Much of the technical wiggling which fornerly occurred in
relation to these notion is greatly sinplified. */

(Anended Novenber 10, 1986.)

Rul e 30. | nstructi ons



At the close of the evidence or at such earlier time during the
trial as the court reasonably directs, any party may file witten
requests that the court instruct the jury on the law as set forth
in the requests. At the sane time copies of such requests shal
be furnished to all parties. The court shall inform counsel of
this proposed action upon the requests prior to their argunents
to the jury. The court may instruct the jury before or after the
argunents are conpleted or at both tines. No party may assign as
error any portion of the charge or om ssion therefromunless that
party objects thereto before the jury retires to consider its
verdict, stating distinctly the matter to which that party

obj ects and the grounds of the objection. Qpportunity shall be
given to nake the objection out of the hearing of the jury and,
on request of any party, out of the presence of the jury.

(Anended August 1, 1987; August 1, 1988.)
Rul e 31. Verdi ct

(a) Return. The verdict shall be unaninobus. It shall be returned
by the jury to the judge in open court.

(b) Several defendants. |If there are two or nore defendants, the
jury at any tinme during its deliberations may return a verdict or
verdicts with respect to a defendant or defendants as to whomit
has agreed; if the jury cannot agree with respect to all, the

def endant or defendants as to whomit does not agree nmay be tried
agai n.

(c) Conviction of |less offense. The defendant may be found
guilty of an offense necessarily included in the offense charged
or of an attenpt to conmit either the offense charged or an

of fense necessarily included therein if the attenpt is an

of f ense.

(d) Poll of jury. Wen a verdict is returned and before it is
recorded the jury shall be polled at the request of any party or
upon the court's own notion. |If upon the poll there is not
unani nous concurrence, the jury may be directed to retire for
further deliberations or may be di scharged.

(e) Cimnal forfeiture. If the indictnment or the information
all eges that an interest or property is subject to crimnal
forfeiture, a special verdict shall be returned as to the extent
of the interest or property subject to forfeiture, in any.

Rul e 32. Sentence and Judgnent
(a) Sentence

(1) Inposition of sentence. Sentence shall be inposed
Wi t hout unnecessary del ay, but the court may, when there is a
factor inmportant to the sentencing determ nation that is not then
capabl e of being resol ved, postpone the inposition of sentence
for a reasonable time until the factor is capable of being



resolved. Prior to the sentencing hearing, the court shal
provi de the counsel for the defendant and the attorney for the
Governnment with notice of the probation officer's determ nation
pursuant to the provisions of subdivision (c)(2)(B), of the
sentencing classifications and sentencing gui deline range
believed to be applicable to the case. At the sentencing
hearing, the court shall afford the counsel for the defendant and
the attorney for the Governnment an opportunity to comment upon
the probation officer's determ nation and on other matters
relating to the appropriate sentence. Before inposing sentence,
the court shall also-

(A) determ ne that the defendant and defendant's counsel
have had the opportunity to read and di scuss the presentence
I nvestigation report made avail abl e pursuant to subdivision (c)
(3)(A) or summary thereof nade avail abl e pursuant to subdi vision

(c)(3)(B);

(B) afford counsel for the defendant an opportunity to speak
on behal f of the defendant; and

(C) address the defendant personally and determne if the
def endant wi shes to nake a statement and to present any
information in mtigation of the sentence. The attorney for the
Gover nment shall have an equival ent opportunity to speak to the
court. Upon a notion that is jointly filed by the defendant and
by the attorney for the Governnment, the court nay hear in canera
such a statenent by the defendant, counsel for the defendant, or
the attorney for the Governnent.

(2) Notification of right to appeal. After inposing
sentence in a case which has gone to trial on a plea of not
guilty, the court shall advise the defendant of the
defendant's right to appeal, including any right to appeal
the sentence, and the right of a person who is unable to pay
the cost of an appeal to apply to | eave to appeal in forna
pauperis. There shall be no duty on the court to advise the
def endant of any right of appeal after sentence is inposed
following a plea of guilty or nolo contendere, except that
the court shall advise the defendant of any right to appeal
the sentence. |[If the defendant so requests, the clerk of
the court shall prepare and file forthwith a notice of

appeal on behalf of the defendant.

(b) Judgnent.

(1) I'n general. A judgnment of conviction shall set
forth the plea, the verdict or findings, and the
adj udi cati on and sentence. |If the defendant is found not

guilty or for any other reason is entitled to be discharged,
j udgnment shall be entered accordingly. The judgnment shal
be signed by the judge and entered by the clerk.

(2) Cimnal forfeiture. Wen a verdict contains a
finding of property subject to a crimnal forfeiture, the



judgment of crimnal forfeiture shall authorize the Attorney
Ceneral to seize the interest or property subject to
forfeiture, fixing such ternms and conditions as the court
shal | deem proper.

(c) Presentence investigation.

(1) When nade. A probation officer shall nmake a
presentence investigation and report to the court before the
i nposition of sentence unless the court finds that there is
in the record information sufficient to enable the
meani ngf ul exerci se of sentencing authority pursuant to 18
USC 3553, and the court explains this finding on the record.
Except with the witten consent of the defendant, the report
shall not be submtted to the court or its contents
di scl osed to anyone unl ess the defendant has pleaded guilty
or nolo contendere or has been found guilty.

(2) Report. The report of the presentence
i nvestigation shall contain -

(A) information about the history an characteristics of
t he defendant, including prior crimnal record, if any,
financial condition, and any circunstances affecting the
def endant's behavior that may be hel pful in inposing
sentence or in the correctional treatnent of the defendant.

(B) the classification of the offense and of the
def endant under the categories established by the Sentencing
Comm ssi on pursuant to section 994(a) of title 28, that the
probation officer believes to be applicable to the
defendant's case; the kinds of sentence and the sentencing
range suggested for such a category of offense conmtted by
such a category of defendant as set forth in the guidelines
i ssued by the Sentencing Conm ssion pursuant to 28 USC 994
(a)(1); and an explanation by the probation officer of any
factors that may indicate that a sentence of a different
kind or of a different length fromone within the applicable
gui del ine woul d be nore appropriate under all the
ci rcumnst ances;

(C any pertinent policy statenent issued by the
Sent enci ng Conmmi ssi on pursuant to 28 USC 994(a)(2);

(D) verified information stated in a nonargunentative
style contai ning an assessnment of the financial, social,
psychol ogi cal, and nedi cal inpact upon, and cost to, any
i ndi vi dual agai nst whom the of fense has been conmitt ed;

(E) unless the court orders otherw se, information
concerning the nature and extent of nonprison prograns and
resources avail able for the defendant; and

(F) such other information as may be required by the
court.



(3) Disclosure

(A) At |east 10 days before inposing sentence, unless
this mninmmperiod is waived by the defendant, the court
shal | provide the defendant and the defendant's counsel wth
a copy of the report of the presentence investigation,
including the information required by subdivision (c)(2) but
not including any final recommendation as to sentence, and
not to the extent that in the opinion of the court the
report contains diagnostic opinions, which if disclosed,

m ght seriously disrupt a programof rehabilitation; or
sources of information obtained upon a prom se of
confidentiality; or any other information which, if

di scl osed, mght result in harm physical or otherw se, to
t he def endant or other persons. The court shall afford the
def endant and t he defendant's counsel an opportunity to
comment on the report and, in the discretion of the court,
to introduce testinony or other information relating to any
al | eged factual inaccuracy contained in it.

(B) If the court is of the viewthat there is
information in the presentence report which should not be
di scl osed under subdivision (c)(3)(A) of this rule, the
court in lieu of making the report or part thereof avail able
shall state orally or in witing a sutmmary of the factua
i nformation contained therein to be relied on in determning
sentence, and shall give the defendant and the defendant's
counsel an opportunity to comrent thereon. The statenent
may be nade to the parties in canera.

(© An material which may be disclosed to the defendant
and the defendant's counsel shall be disclosed to the
attorney for the governnent.

(D) If the cooments of the defendant and the
def endant's counsel or testinony or other information
i ntroduced by them all ege any factual inaccuracy in the
presentence investigation report or the sunmary of the
report or part thereof, the court shall, as to each matter
controverted, nake (i) a finding as to the allegation, or
(i1i) a determnation that no such findings and
determ nati ons shall be appended to and acconpany any copy
of the presentence investigation report thereafter nade
avai l abl e to the Bureau of Prisons.

/* The result is that sentencing hearings, since the
sentence is determined in large part by the nunber of

"poi nts" which set the | evel of the offense, can be | onger
and nore contentious than the trial. */

(E) The reports of studies and recommendati ons
contai ned therein nade by the Director of the Bureau of
Prisons pursuant to 18 USC Section 3552(b) shall be



consi dered a presentence investigation within the neaning of
subdi vision (c)(3) of this rule.

(F) [ Redesi gnat ed]

(d) Plea withdrawal. If a notion for wthdrawal of plea of
guilty or nolo contendere is nade before sentence is

i nposed, the court may permt wthdrawal of the plea upon a
showi ng by the defendant of any fair and just reason. At
any later tine, a plea nay be set aside only on direct
appeal or by notion under 28 USC Section 2255.

(e) Probation. After conviction of an offense not
puni shabl e by death or by life inprisonnent, the defendant
may be placed on probation if permtted by |aw.

(f) [Abrogated}

(Amended Cct ober 12, 1984, P. L. 98-473, Section 215(a), 98
Stat. 2017; Decenber 226, 1985, P. L. 99-217, Section 4, 99
Stat. 1728; Novenber 10, 1986, P. L. 99-646, Section 25(a),
100 Stat. 3597; August 1, 1987; Decenber 1, 1989.)

Rul e 32.1 Revocation or Mdification of Probation or
Supervi sed Rel ease

(a) Revocation of probation or supervised rel ease.

(1) Prelimnary hearing. Wenever a person is held in
custody on the grounds that the person has violated a
condition of probation or supervised release, the person
shall be afforded a pronpt hearing before any judge, or a
United States magi strate who has been given authority
pursuant to 28 USC Section 636 to conduct such hearings, in
order to determ ne whether there is probable cause to hold
the person for a revocation hearing. The person shall be
gi ven:

(A) notice of the prelimnary hearing and its purpose
and of the alleged violation;

(B) an opportunity to appear at the hearing and present
evi dence in the person's own behal f;

(C© wupon request, the opportunity to question w tnesses
agai nst the person unl ess, for good cause, the federal
magi strate decides that justice does not require the
appearance of the w tness; and

(D) notice of the person's right to be represented by
counsel

The proceedi ngs shall be recorded stenographically or
by an el ectronic recording device. |f probable cause is
found to exist, the person shall be held for a revocation



hearing. The person may be rel eased pursuant to Rule 46(c)
pendi ng the revocation hearing. |f probable cause is not
found to exist, the proceedi ng shall be dism ssed.

(2) Revocation hearing. The revocation hearing, unless
wai ved by the person, shall be held within a reasonable tine
in the district of jurisdiction. The person shall be given

(A) witten notice of the alleged violation;
(B) disclosure of the evidence against the person;

(C© an opportunity to appear and to present evidence in
t he person's own behal f;

(D) the opportunity to question adverse w tnesses; and

(E) notice of the person's right to be represented by
counsel

(b) Modification of probation or supervised release. A
heari ng and assi stance of counsel are required before the
terms or conditions of probation or supervised rel ease can
be nodified, unless the relief to be granted to the person
on probation or supervised rel ease upon the person's request
or the court's own notion is favorable to the person, and
the attorney for the governnment, after having been given
notice of the proposed relief and a reasonabl e opportunity
to object, has not objected. An extension of the term of
probation or supervised release is not favorable to the
person for the purposes of this rule.

(Amended Novenber 10, 1986, P. L. 99-646, Section 12(b), 100
Stat. 3594; August 1, 1987; Decenber 1, 1989.)



