/* Part two of 2 of the Federal Rules of Appellate Procedure. */
FRAP 25
FI LI NG AND SERVI CE

(a) Filing. Papers required or permtted to be filed in a court
of appeals shall be filed with the clerk. Filing may be
acconplished by mail addressed to the clerk, but filing shall not
be tinmely unless the papers are received by the clerk within the
time fixed for filing, except that briefs and appendi ces shall be
deenmed filed on the day of mailing if the nost expeditious form
of delivery by mail, excepting special delivery, is utilized. |If
a notion requests relief which nmay be granted by a single judge,
the judge may permt the notion to be filed with the judge, in
whi ch event the judge shall note thereon the date of filing and
shal |l thereafter transmt it to the clerk. A court of appeals
may, by local rule, permt papers to be filed by facsimle or
ot her el ectronic means, provided such neans are authorized by and
consistent with standards established by the Judicial Conference
of the United States.

(b) Service of all papers required. Copies of all papers filed
by any party and not required by these rules to be served by the
clerk shall, at or before the time of filing, be served by a
party or person acting for that party on all other parties to the
appeal or review. Service on a party represented by counsel
shal | be made on counsel

(c) Manner of service. Service may be personal or by mail.
Personal service includes delivery of the copy to a clerk or
ot her responsi bl e person at the office of counsel. Service by
mail is conplete on mailing.

(d) Proof of service. Papers presented for filing shall contain
an acknow edgnent of service by the person served or proof of
service in the formof a statenment of the date and manner of
servi ce and of the nanmes of the person served, certified by the
person who nade service. Proof of service may appear on or be
affixed to the papers filed. The clerk may permt papers to be
filed without acknow edgnent or proof of service but shal
require such to be filed pronptly thereafter.

(As anmended Mar. 10, 1986, eff. July 1, 1986; Apr. 30, 1991, eff.
Dec. 1, 1991.)

FRAP 26
COVPUTATI ON AND EXTENSI ON OF TI ME

(a) Conmputation of time. |In conputing any period of tine
prescribed or allowed by these rules, by an order of court, or by
any applicable statute, the day of the act, event, or default
fromwhich the designated period of time begins to run shall not
be included. The |ast day of the period so conputed shall be



i ncluded, unless it is a Saturday, a Sunday, or a |egal holiday,
or when the act to be done is the filing of a paper in court, a
day on whi ch weat her or other conditions have nade the office of
the clerk of the court inaccessible, in which event the period
runs until the end of the next day which is not one of the

af orementi oned days. Wen the period of time prescribed or
allowed is | ess than 7 days, internediate Saturdays, Sundays, and
| egal holidays shall be excluded in the conputation. As used in
this rule "legal holiday" includes New Year's Day, Birthday of
Martin Luther King, Jr., Washington's Birthday, Menorial Day,

| ndependence Day, Labor Day, Col unbus Day, Veterans Day,

Thanksgi ving Day, Christnas Day, and any ot her day appointed as a
hol i day by the President or the Congress of the United States. It
shal |l al so include a day appointed as a holiday by the state
wherein the district court which rendered the judgnment or order
which is or may be appealed fromis situated, or by the state
wherein the principal office of the clerk of the court of appeals
in which the appeal is pending is |ocated.

(b) Enlargenent of tinme. The court for good cause shown nmay
upon notion enlarge the tinme prescribed by these rules or by its
order for doing any act, or may pernmt an act to be done after
the expiration of such tinme; but the court may not enlarge the
time for filing a notice of appeal, a petition for allowance, or
a petition for permssion to appeal. Nor may the court enlarge
the time prescribed by law for filing a petition to enjoin, set
asi de, suspend, nodify, enforce or otherwi se review, or a notice
of appeal from an order of an adm nistrative agency, board,
conm ssion or officer of the United States, except as
specifically authorized by | aw

(c) Additional tinme after service by mail. Wenever a party is
required or permtted to do an act within a prescribed period
after service of a paper upon that party and the paper is served
by mail, 3 days shall be added to the prescribed period.

Updat ed January 1, 1993

(As anmended Mar. 1, 1971, eff. July 1, 1971; Mar. 10, 1986, eff.
July 1, 1986; Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 30, 1991,
eff. Dec. 1, 1991.)

FRAP 26. 1
CORPORATE DI SCLOSURE STATEMENT

Any non-governnental corporate party to a civil or bankruptcy
case or agency review proceedi ng and any non-gover nient al
corporate defendant in a crimnal case shall file a statenent
identifying all parent conpanies, subsidiaries (except wholly-
owned subsidiaries), and affiliates that have issued shares to
the public. The statenent shall be filed with a party's
principal brief or upon filing a notion, response, petition, or
answer in the court of appeals, whichever first occurs, unless a
| ocal rule requires earlier filing. The statenent shall be



included in front of the table of contents in a party's principal
brief even if the statenment was previously filed.

FRAP 27
MOT1 ONS

(a) Content of notions; response. Unless another formis
el sewhere prescribed by these rules, an application for an order
or other relief shall be made by filing a notion for such order
or relief with proof of service on all other parties. The notion
shal | contain or be acconpanied by any matter required by a
specific provision of these rules governing such a notion, shal
state with particularity the grounds on which it is based, and
shall set forth the order or relief sought. |If a notion is
supported by briefs, affidavits or other papers, they shall be
served and filed with the notion. Any party may file a response
i n opposition to a notion other than one for a procedural order
[for which see subdivision (b)] within 7 days after service of
the notion, but notions authorized by Rules 8, 9, 18 and 41 may
be acted upon after reasonable notice, and the court may shorten
or extend the tinme for responding to any notion.

(b) Determi nation of notions for procedural orders.

Not wi t hst andi ng the provisions of (a) of this Rule 27 as to
notions generally, notions for procedural orders, including any
notion under Rule 26(b), may be acted upon at any time, wthout
awai ting a response thereto, and pursuant to rule or order of the
court, notions for specified types of procedural orders may be
di sposed of by the clerk. Any party adversely affected by such
action may by application to the court request consideration,
vacation or nodification of such action.

(c) Power of a single judge to entertain notions. In addition
to the authority expressly conferred by these rules or by law, a
singl e judge of a court of appeals nay entertain and nmay grant or
deny any request for relief which under these rules may properly
be sought by notion, except that a single judge nay not disn ss
or otherw se deternine an appeal or other proceedi ng, and except
that a court of appeals nay provide by order or rule that any
notion or class of notions nmust be acted upon by the court. The
action of a single judge may be reviewed by the court.

(d) Form of papers; nunber of copies. Al papers relating to
notions may be typewitten. Three copies shall be filed with the
original, but the court nmay require that additional copies be
f ur ni shed.

FRAP 28

BRI EFS

(a) Brief of the appellant. The brief of the appellant shall



contai n under appropriate headings and in the order here
i ndi cat ed:

(1) Atable of contents, with page references, and a table of
cases (al phabetically arranged), statutes and other authorities
cited, with references to the pages of the brief where they are
cited.

(2) A statenent of subject matter and appellate jurisdiction.
The statenent shall include: (i) a statenment of the basis for
subject matter jurisdiction in the district court or agency, with
citation to applicable statutory provisions and with reference to
the relevant facts to establish such jurisdiction; (ii) a
statenment of the basis for jurisdiction in the court of appeals,
With citation to applicable statutory provisions and with
reference to the relevant facts to establish such jurisdiction;
the statenent shall include relevant filing dates establishing
the timeliness of the appeal or petition for review and (a) shal
state that the appeal is froma final order or a final judgnent
t hat di sposes of all claims with respect to all parties or, if
not, (b) shall include information establishing that the court of
appeal s has jurisdiction on sonme other basis.

(3) A statenent of the issues presented for review

(4) A statenent of the case. The statenment shall first indicate
briefly the nature of the case, the course of proceedings, and
its disposition in the court below. There shall follow a
statement of the facts relevant to the issues presented for
review, with appropriate references to the record (see
subdi vi sion (e)).

(5) An argunent. The argunment nay be preceded by a summary. The
argunent shall contain the contentions of the appellant with
respect to the issues presented, and the reasons therefor, with
citations to the authorities, statutes and parts of the record
relied on.

(6) A short conclusion stating the precise relief sought.

(b) Brief of the appellee. The brief of the appellee shal
conformto the requirenents of subdivision (a)(1)-(5), except
that a statenment of jurisdiction, of the issues, or of the case
need not be made unless the appellee is dissatisfied with the
statenment of the appellant.

(c) Reply brief. The appellant may file a brief in reply to the
brief of the appellee, and if the appell ee has cross-appeal ed,
the appellee nmay file a brief in reply to the response of the
appel lant to the issues presented by the cross appeal. No
further briefs nmay be filed except with | eave of court. All
reply briefs shall contain a table of contents, with page
ref erences, and a table of cases (al phabetically arranged),
statutes and other authorities cited, with references to the
pages of the reply brief where they are cited.



(d) References in briefs to parties. Counsel will be expected
in their briefs and oral argunents to keep to a m ni mum
references to parties by such designations as "appellant” and
"appellee.” It pronotes clarity to use the designations used in
the | ower court or in the agency proceedings, or the actual nanes
of parties, or descriptive terns such as "the enpl oyee,"” "the
i njured person,” "the taxpayer," "the ship,” "the stevedore,"”
et c.

(e) References in briefs to the record. References in the
briefs to parts of the record reproduced in the appendix filed
Wi th the brief of the appellant (see Rule 30(a)) shall be to the
pages of the appendi x at which those parts appear. |If the
appendi x is prepared after the briefs are filed, references in
the briefs to the record shall be nmade by one of the nethods
all owed by Rule 30(c). |If the record is reproduced in accordance
Wi th the provisions of Rule 30(f), or if references are nmade in
the briefs to parts of the record not reproduced, the references
shall be to the pages of the parts of the record invol ved; e.g.,
Answer p. 7, Mdttion for Judgnent p. 2, Transcript p. 231.
Intelligible abbreviations may be used. |If reference is made to
evi dence the adm ssibility of which is in controversy, reference
shal |l be nmade to the pages of the appendi x or of the transcript
at which the evidence was identified, offered, and received or
rej ect ed.

(f) Reproduction of statutes, rules, regulations, etc. |If
determ nati on of the issues presented requires the study of
statutes, rules, regulations, etc. or relevant parts thereof,
they shall be reproduced in the brief or in an addendum at the
end, or they nmay be supplied to the court in panphlet form

(g) Length of briefs. Except by perm ssion of the court, or as
specified by local rule of the court of appeals, principal briefs
shal | not exceed 50 pages, and reply briefs shall not exceed 25
pages, exclusive of pages containing the table of contents,
tabl es of citations and any addendum contai ni ng statutes, rules,
regul ati ons, etc.

(h) Briefs in cases involving cross appeals. |If a cross appeal
is filed, the party who first files a notice of appeal, or in the
event that the notices are filed on the sane day, the plaintiff
in the proceedi ng bel ow, shall be deened the appellant for the
pur poses of this rule and Rules 30 and 31, unless the parties
ot herwi se agree or the court otherw se orders. The brief of the
appel l ee shall conformto the requirenents of subdivision (a)(1)

(6) of this rule with respect to the appellee's cross appeal as
wel | as respond to the brief of the appellant except that a
statenment of the case need not be made unl ess the appellee is
di ssatisfied with the statement of the appellant.

(i) Briefs in cases involving nmultiple appellants or appell ees.
In cases involving nore than 1 appellant or appellee, including



cases consolidated for purposes of the appeal, any nunber of
either may join in a single brief, and any appellant or appellee
may adopt by reference any part of the brief of another. Parties
may simlarly join in reply briefs.

(j) G tation of supplenental authorities. When pertinent and
significant authorities cone to the attention of a party after
the party's brief has been filed, or after oral argunment but
bef ore decision, a party may pronptly advise the clerk of the
court, by letter, with a copy to all counsel, setting forth the
citations. There shall be a reference either to the page of
the brief or to a point argued orally to which the citations
pertain, but the letter shall w thout argunent state the reasons
for the supplenental citations. Any response shall be nade
pronptly and shall be simlarly Iimted.

(As anmended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff.
July 1, 1986, Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 30, 1991,
eff. Dec. 1, 1991.)

FRAP 29
BRI EF OF AN AM CUS CURI AE

A brief of an ami cus curiae nmay be filed only if acconpani ed by
written consent of all parties, or by |leave of court granted on
notion or at the request of the court, except that consent or
| eave shall not be required when the brief is presented by the
United States or an officer or agency thereof, or by a State,
Territory or Conmonwealth. The brief may be conditionally filed
wWith the notion for leave. A notion for |eave shall identify the
i nterest of the applicant and shall state the reasons why a brief
of an am cus curiae is desirable. Save as all parties otherw se
consent, any am cus curiae shall file its brief within the tine
al |l oned the party whose position as to affirmance or reversal the
am cus brief will support unless the court for cause shown shal
grant | eave for later filing, in which event it shall specify
Wi t hi n what period an opposing party nay answer. A notion of an
am cus curiae to participate in the oral argunent will be granted
only for extraordi nary reasons.

FRAP 31
FI LI NG AND SERVI CE OF BRI EFS

(a) Time for serving and filing briefs. The appellant shal
serve and file a brief within 40 days after the date on which the
record is filed. The appellee shall serve and file a brief
Wit hin 30 days after service of the brief of the appellant. The
appel l ant may serve and file a reply brief within 14 days after
service of the brief of the appellee, but, except for good cause
shown, a reply brief nmust be filed at |east 3 days before
argunent. |If a court of appeals is prepared to consider cases on
the nmerits pronptly after briefs are filed, and its practice is



to do so, it may shorten the periods prescribed above for serving
and filing briefs, either by rule for all cases or for classes of
cases, or by order for specific cases.

(b) Nunber of copies to be filed and served. Twenty-five copies
of each brief shall be filed with the clerk, unless the court by
order in a particular case shall direct a | esser nunber, and 2
copi es shall be served on counsel for each party separately
represented. |If a party is allowed to file typewitten ribbon
and carbon copies of the brief, the original and 3 |egible copies
shall be filed with the clerk, and 1 copy shall be served on
counsel for each party separately represented.

(c) Consequence of failure to file briefs. If an appell ant
fails to file a brief within the tinme provided by this rule, or
Wi thin the tine as extended, an appellee may nove for di sm ssal
of the appeal. |If an appellee fails to file a brief, the
appellee will not be heard at oral argunment except by permni ssion
of the court.

(As anmended Mar. 30, 1970, eff. July 1, 1970; Mar. 10, 1986, eff.
July 1, 1986.)

FRAP 32
FORM OF BRI EFS, THE APPENDI X AND OTHER PAPERS

(a) Formof briefs and the appendi x. Briefs and appendi ces may
be produced by standard typographic printing or by any
duplicating or copying process which produces a clear black inage
on white paper. Carbon copies of briefs and appendi ces may not
be submtted without perm ssion of the court, except in behalf of
parties allowed to proceed in forma pauperis. Al printed matter
must appear in at |east 11 point type on opaque, ungl azed paper.
Briefs and appendi ces produced by the standard typographic
process shall be bound in volumes having pages 6 1/8 by 9 1/4
I nches and type matter 4 1/6 by 7 1/6 inches. Those produced by
any ot her process shall be bound in volunmes havi ng pages not
exceeding 8 by 11 inches and type matter not exceeding 6 by 9
i nches, with doubl e spacing between each line of text. |In patent
cases the pages of briefs and appendi ces may be of such size as
IS necessary to utilize copies of patent docunents. Copies of
the reporter's transcript and ot her papers reproduced in a nmanner
aut hori zed by this rule nay be inserted in the appendi x; such
pages may be informally renunbered if necessary.

|f briefs are produced by conmercial printing or duplicating
firms, or, if produced otherwi se and the covers to be descri bed
are avail able, the cover of the brief of the appellant should be
bl ue; that of the appellee, red; that of an intervenor or am cus
curiae, green; that of any reply brief, gray. The cover of the
appendi x, if separately printed, should be white. The front
covers of the briefs and of appendices, if separately printed,
shall contain: (1) the nane of the court and the nunber of the



case; (2) the title of the case (see Rule 12(a)); (3) the nature
of the proceeding in the court (e.g., Appeal; Petition for

Revi ew) and the nane of the court, agency, or board bel ow, (4)
the title of the docunent (e.g., Brief for Appellant, AppendiXx);
and (5) the nanmes and addresses of counsel representing the party
on whose behal f the docunment is filed.

(b) Form of other papers. Petitions for rehearing shall be
produced in a manner prescribed by subdivision (a). Mdtions and
ot her papers nay be produced in |ike manner, or they nmay be
typewitten upon opaque, ungl azed paper 8 by 11 inches in size.
Lines of typewitten text shall be double spaced. Consecutive
sheets shall be attached at the left margin. Carbon copies may
be used for filing and service if they are |egible.

A notion or other paper addressed to the court shall contain a
caption setting forth the name of the court, the title of the
case, the file nunber, and a brief descriptive title indicating
t he purpose of the paper.

FRAP 33
PREHEARI NG CONFERENCE

The court nmay direct the attorneys for the parties to appear
before the court or a judge thereof for a prehearing conference
to consider the sinplification of the issues and such ot her
matters as may aid in the disposition of the proceeding by the
court. The court or judge shall nake an order which recites the
action taken at the conference and the agreenents made by the
parties as to any of the matters considered and which limts the
| ssues to those not disposed of by adm ssions or agreenents of
counsel, and such order when entered controls the subsequent
course of the proceeding, unless nodified to prevent nmanifest
I nj usti ce.

FRAP 34
ORAL ARGUMENT

(a) I'n general; local rule. Oal argunent shall be allowed in
all cases unless pursuant to local rule a panel of 3 judges,
after exam nation of the briefs and record, shall be unani nously
of the opinion that oral argunent is not needed. Any such | ocal
rul e shall provide any party with an opportunity to file a
statenment setting forth the reasons why oral argunment should be
heard. A general statenent of the criteria enployed in the
adm ni stration of such local rule shall be published in or with
the rule and such criteria shall conform substantially to the
foll owi ng m ni mum st andar d:

Oral argument will be all owed unl ess

(1) the appeal is frivolous; or



(2) the dispositive issue or set of issues has been recently
aut horitatively decided; or

(3) the facts and | egal argunents are adequately presented in
the briefs and record and the decisional process would not be
significantly aided by oral argument.

(b) Notice of argunent; postponenent. The clerk shall advise
all parties whether oral argunent is to be heard, and if so, of
the time and place therefor, and the tinme to be all owed each
side. A request for postponenent of the argunent or for
al | ownance of additional tinme nust be nmade by notion filed
reasonably in advance of the date fixed for hearing.

(c) Oder and content of argunent. The appellant is entitled to
open and concl ude the argunent. The openi ng argunent shal
include a fair statenment of the case. Counsel will not be
permtted to read at length frombriefs, records or authorities.

(d) Cross and separate appeals. A cross or separate appeal
shal |l be argued with the initial appeal at a single argunent,

unl ess the court otherwi se directs. |I|f a case involves a cross
appeal , the party who first files a notice of appeal, or in the
event that the notices are filed on the sane day the plaintiff in
t he proceedi ng bel ow, shall be deened the appellant for the

pur pose of this rule unless the parties otherw se agree or the
court otherwi se directs. |If separate appellants support the sane
argunent, care shall be taken to avoid duplication of argunent.

(e) Non-appearance of parties. |If the appellee fails to appear
to present argunent, the court will hear argunent on behal f of
the appellant, if present. If the appellant fails to appear, the
court may hear argument on behalf of the appellee, if present. |If
nei ther party appears, the case will be decided on the briefs
unl ess the court shall otherw se order.

(f) Subm ssion on briefs. By agreenment of the parties, a case
may be submitted for decision on the briefs, but the court may
direct that the case be argued.

(g) Use of physical exhibits at argunent; renoval. |f physical
exhi bits other than docunents are to be used at the argunent,
counsel shall arrange to have them placed in the court room
bef ore the court convenes on the date of the argunent. After the
argunent counsel shall cause the exhibits to be renoved fromthe
court roomunless the court otherwise directs. |If exhibits are
not reclaimed by counsel within a reasonable tinme after notice is
given by the clerk, they shall be destroyed or otherw se di sposed
of as the clerk shall think best.

(As anmended Apr. 1, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff.
July 1, 1986; Apr. 30, 1991, eff. Dec.1, 1991.)

FRAP 35



DETERM NATI ON OF CAUSES BY THE COURT I N BANC

(a) Wen hearing or rehearing in banc wll be ordered. A
majority of the circuit judges who are in regular active service
may order that an appeal or other proceeding be heard or reheard
by the court of appeals in banc. Such a hearing or rehearing is
not favored and ordinarily will not be ordered except (1) when
consideration by the full court is necessary to secure or
mai ntain uniformty of its decisions, or (2) when the proceeding
i nvol ves a question of exceptional inportance.

(b) Suggestion of a party for hearing or rehearing in banc. A
party may suggest the appropriateness of a hearing or rehearing
In banc. No response shall be filed unless the court shall so
order. The clerk shall transmt any such suggestion to the
menbers of the panel and the judges of the court who are in
regul ar active service but a vote need not be taken to determ ne
whet her the cause shall be heard or reheard in banc unless a
j udge in regular active service or a judge who was a nenber of
t he panel that rendered a decision sought to be reheard requests
a vote on such a suggestion nmade by a party.

(c) Time for suggestion of a party for hearing or rehearing in
banc; suggestion does not stay mandate. |If a party desires to
suggest that an appeal be heard initially in banc, the suggestion
must be made by the date on which the appellee's brief is filed.
A suggestion for a rehearing in banc nust be made within the tine
prescribed by Rule 40 for filing a petition for rehearing,
whet her the suggestion is nade in such petition or otherwi se. The
pendency of such a suggestion whether or not included in a
petition for rehearing shall not affect the finality of the
| udgnent of the court of appeals or stay the issuance of the
mandat e.

(As anmended Apr. 1, 1979, eff. Aug. 1, 1979.)

FRAP 36
ENTRY OF JUDGVENT

The notation of a judgnment on the docket constitutes entry of
the judgment. The clerk shall prepare, sign and enter the
j udgnent follow ng recei pt of the opinion of the court unless the
opi nion directs settlenent of the formof the judgnent, in which
event the clerk shall prepare, sign and enter the judgment
followi ng final settlenent by the court. |[If a judgnent is
rendered wi thout an opinion, the clerk shall prepare, sign and
enter the judgnment following instruction fromthe court. The
clerk shall, on the date judgnment is entered, mail to all parties
a copy of the opinion, if any, or of the judgnment if no opinion
was witten, and notice of the date of entry of the judgnent.

FRAP 37



| NTEREST ON JUDGVENTS

Unl ess otherw se provided by law, if a judgnment for noney in a
civil case is affirmed, whatever interest is allowed by |aw shal
be payable fromthe date the judgnent was entered in the district
court. If a judgment is nodified or reversed with a direction
that a judgnent for noney be entered in the district court, the
mandat e shall contain instructions with respect to all owance of
i nterest.

FRAP 38
DAMAGES FOR DELAY

If a court of appeals shall determ ne that an appeal is
frivolous, it may award just damages and single or double costs
to the appell ee.

FRAP 39
COSTS

(a) To whom al |l owed. Except as otherw se provided by law, if an
appeal is dism ssed, costs shall be taxed agai nst the appell ant
unl ess ot herw se agreed by the parties or ordered by the court;
if a judgnent is affirned, costs shall be taxed against the
appel l ant unl ess otherwi se ordered; if a judgnment is reversed,
costs shall be taxed agai nst the appellee unless otherw se
ordered; if a judgnent is affirned or reversed in part, or is
vacat ed, costs shall be allowed only as ordered by the court.

(b) Costs for and against the United States. |In cases involving
the United States or an agency or officer thereof, if an award of
costs against the United State is authorized by |aw, costs shal
be awarded in accordance with the provisions of subdivision (a);
ot herwi se, costs shall not be awarded for or against the United
St at es.

(c) Costs of briefs, appendices, and copies of records. By

| ocal rule the court of appeals shall fix the nmaxi numrate at
whi ch the cost of printing or otherw se produci ng necessary
copi es of briefs, appendices, and copies of records authorized by
Rul e 30(f) shall be taxable. Such rate shall not be higher than
t hat generally charged for such work in the area where the
clerk's office is located and shall encourage the use of
econom cal nethods of printing and copyi ng.

(d) Bill of costs; objections; costs to be inserted in nandate
or added later. A party who desires such costs to be taxed shal
state themin an item zed and verified bill of costs which the

party shall file with the clerk, with proof of service, within 14
days after the entry of judgnent. Objections to the bill of
costs nmust be filed within 10 days of service on the party



agai nst whom costs are to be taxed unless the tine is extended by
the court. The clerk shall prepare and certify an item zed
statenment of costs taxed in the court of appeals for insertion in
t he mandate, but the issuance of the nmandate shall not be del ayed
for taxation of costs and if the nandate has been issued before
final determ nation of costs, the statenment, or any anendnent

t hereof, shall be added to the nmandate upon request by the clerk
of the court of appeals to the clerk of the district court.

(e) Costs on appeal taxable in the district courts. Costs
incurred in the preparation and transm ssion of the record, the
cost of the reporter's transcript, if necessary for the
determ nati on of the appeal, the prem uns paid for cost of
super sedeas bonds or other bonds to preserve rights pendi ng
appeal, and the fee for filing the notice of appeal shall be
taxed in the district court as costs of the appeal in favor of
the party entitled to costs under this rule.

(As anmended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff.
July 1, 1986.)

FRAP 40
PETI TI ON FOR REHEARI NG

(a) Time for filing; content; answer; action by court if
granted. A petition for rehearing nay be filed within 14 days
after entry of judgment unless the tine is shortened or enlarged
by order or by local rule. The petition shall state with
particularity the points of Iaw or fact which in the opinion of
the petitioner the court has overl ooked or m sapprehended and
shal | contain such argunent in support of the petition as the
petitioner desires to present. Oal argunment in support of the
petition will not be permtted. No answer to a petition for
rehearing will be received unless requested by the court, but a
petition for rehearing will ordinarily not be granted in the
absence of such a request. If a petition for rehearing is
granted the court may nake a final disposition of the cause
Wi t hout reargunment or nmay restore it to the cal endar for
reargunment or resubm ssion or may nmake such other orders as are
deenmed appropriate under the circunstances of the particul ar
case.

(b) Formof petition; length. The petition shall be in a form
prescribed by Rule 32(a), and copies shall be served and filed as
prescribed by Rule 31(b) for the service and filing of briefs.
Except by pernission of the court, or as specified by local rule
of the court of appeals, a petition for rehearing shall not
exceed 15 pages.

(As anmended Apr. 30, 1979, eff. Aug. 1, 1979.)
FRAP 42



VOLUNTARY DI SM SSAL

(a) Dismissal in the district court. |[If an appeal has not been
docketed, the appeal may be dism ssed by the district court upon
the filing in that court of a stipulation for dism ssal signed by
all the parties, or upon notion and notice by the appellant.

(b) Dismissal in the court of appeals. |If the parties to an
appeal or other proceeding shall sign and file with the clerk of
the court of appeals an agreenent that the proceedi ng be
di sm ssed, specifying the terns as to paynent of costs, and shal
pay whatever fees are due, the clerk shall enter the case
di sm ssed, but no mandate or other process shall issue wthout an
order of the court. An appeal nmay be dism ssed on notion of the
appel I ant upon such terns as may be agreed upon by the parties or
fixed by the court.

FRAP 43
SUBSTI TUTI ON OF PARTI ES

(a) Death of a party. |If a party dies after a notice of appeal
is filed or while a proceeding is otherwi se pending in the court
of appeals, the personal representative of the deceased party may
be substituted as a party on notion filed by the representative
or by any party with the clerk of the court of appeals. The
notion of a party shall be served upon the representative in
accordance with the provisions of Rule 25. |If the deceased party
has no representative, any party nmay suggest the death on the
record and proceedi ngs shall then be had as the court of appeals
may direct. |If a party against whom an appeal may be taken dies
after entry of a judgnment or order in the district court but
before a notice of appeal is filed, an appellant may proceed as
i f death had not occurred. After the notice of appeal is filed
substitution shall be effected in the court of appeals in
accordance with this subdivision. |If a party entitled to appeal
shal |l die before filing a notice of appeal, the notice of appeal
may be filed by that party's personal representative, or, if
there is no personal representative by that party's attorney of
record within the tine prescribed by these rules. After the
notice of appeal is filed substitution shall be effected in the
court of appeals in accordance with this subdivision.

(b) Substitution for other causes. |If substitution of a party
in the court of appeals is necessary for any reason other than
deat h, substitution shall be effected in accordance with the
procedure prescribed in subdivision (a).

(c) Public officers; death or separation fromoffice.

(1) When a public officer is party to an appeal or other
proceeding in the court of appeals in an official capacity and
during its pendency dies, resigns or otherw se ceases to hold
office, the action does not abate and the public officer's
successor is automatically substituted as a party. Proceedings



following the substitution shall be in the nanme of the
substituted party, but any m snonmer not affecting the substanti al
rights of the parties shall be disregarded. An order of
substitution nay be entered at any tine, but the om ssion to
enter such an order shall not affect the substitution.

(2) Wien a public officer is a party to an appeal or other
proceeding in an official capacity that public officer nay be
described as a party by the public officer's official title
rat her than by name; but the court nmay require the public
officer's nane to be added.

(As anmended Mar. 10, 1986, eff. July 1, 1986.)
FRAP 44

CASES | NVOLVI NG CONSTI TUTI ONAL QUESTI ONS WHERE UNI TED STATES | S
NOT A PARTY

It shall be the duty of a party who draws in question the
constitutionality of any Act of Congress in any proceeding in a
court of appeals to which the United States, or any agency
t hereof, or any officer or enpl oyee thereof, as such officer or
enpl oyee, is not a party, upon the filing of the record, or as
soon thereafter as the question is raised in the court of
appeal s, to give imrediate notice in witing to the court of the
exi stence of said question. The clerk shall thereupon certify
such fact to the Attorney General.

FRAP 45
DUTI ES OF CLERKS

(a) Ceneral provisions. The clerk of a court of appeals shal
take the oath and give the bond required by law. Neither the
clerk nor any deputy clerk shall practice as an attorney or
counselor in any court while continuing in office. The court of
appeal s shall be deened al ways open for the purpose of filing any
proper paper, of issuing and returning process and of making
notions and orders. The office of the clerk with the clerk or a
deputy in attendance shall be open during business hours on al
days except Saturdays, Sundays, and |egal holidays, but a court
may provide by local rule or order that the office of its clerk
shal | be open for specified hours on Saturdays or on particul ar
| egal holidays other than New Year's Day, Birthday of Martin
Lut her King, Jr., Washington's Birthday, Menorial Day,
| ndependence Day, Labor Day, Col unbus Day, Veterans Day,

Thanksgi ving Day, and Christmas Day.

(b) The docket; cal endar; other records required. The clerk
shall maintain a docket in such formas may be prescribed by the
Director of the Adm nistrative Ofice of the United States
Courts. The clerk shall enter a record of all papers filed with
the clerk and all process, orders and judgnents. An index of



cases contained in the docket shall be naintained as prescribed
by the Director of the Adm nistrative Ofice of the United States
Courts.

The clerk shall prepare, under the direction of the court, a

cal endar of cases awaiting argunent. In placing cases on the

cal endar for argunment, the clerk shall give preference to appeals
in crimnal cases and to appeals and ot her proceedings entitled
to preference by | aw.

The clerk shall keep such other books and records as may be
required fromtinme to tine by the Director of the Adm nistrative
Ofice of the United States Courts with the approval of the
Judi cial Conference of the United States, or as nay be required
by the court.

(c) Notice of orders or judgnments. |mediately upon the entry
of an order or judgnment the clerk shall serve a notice of entry
by mail upon each party to the proceeding together with a copy of
any opi nion respecting the order or judgnent, and shall make a
note in the docket of the mailing. Service on a party
represented by counsel shall be made on counsel

(d) Custody of records and papers. The clerk shall have custody
of the records and papers of the court. The clerk shall not
permt any original record or paper to be taken fromthe clerk's
cust ody except as authorized by the orders or instructions of the
court. Oiginal papers transmtted as the record on appeal or
revi ew shall upon disposition of the case be returned to the
court or agency fromwhich they were received. The clerk shal
preserve copies of briefs and appendi ces and ot her printed papers
filed.

(As anmended Mar. 1, 1971, eff. July 1, 1971; Mar. 10, 1986, eff.
July 1, 1986.)

FRAP 46
ATTORNEYS

(a) Admission to the bar of a court of appeals; eligibility;
procedure for adm ssion. An attorney who has been admtted to
practice before the Suprene Court of the United States, or the
hi ghest court of a state, or another United States court of
appeals, or a United States district court (including the
district courts for the Canal Zone, Guam and the Virgin |Islands)
, and who is of good noral and professional character, is
eligible for adm ssion to the bar of a court of appeals.

An applicant shall file with the clerk of the court of appeals,
on a form approved by the court and furnished by the clerk, an
application for adm ssion containing the applicant's personal
statement showing eligibility for nmenbership. At the foot of the



application the applicant shall take and subscribe to the
following oath or affirmation:

|, , do solemly swear (or affirnm) that I will demean nyself as
an attorney and counselor of this court, uprightly and according
to law; and that

| will support the Constitution of the United States.

Thereafter, upon witten or oral notion of a nmenber of the bar
of the court, the court will act upon the application. An
applicant may be admtted by oral notion in open court, but it is
not necessary that the applicant appear before the court for the
pur pose of being admtted, unless the court shall otherw se
order. An applicant shall upon adm ssion pay to the clerk the
fee prescribed by rule or order of the court.

(b) Suspension or disbarment. Wen it is shown to the court
t hat any nenber of its bar has been suspended or disbarred from
practice in any other court of record, or has been guilty of
conduct unbecom ng a nenber of the bar of the court, the nenber
Wi | | be subject to suspension or disbarnent by the court. The
menber shall be afforded an opportunity to show good cause,
Wi thin such tinme as the court shall prescribe, why the nenber
shoul d not be suspended or disbarred. Upon the nenber's response
to the rule to show cause, and after hearing, if requested, or
upon expiration of the time prescribed for a response if no
response i s made, the court shall enter an appropriate
or der .

(c) Disciplinary power of the court over attorneys. A court of
appeal s may, after reasonable notice and an opportunity to show
cause to the contrary, and after hearing, if requested, take any
appropriate disciplinary action against any attorney who
practices before it for conduct unbecom ng a nenber of the bar or
for failure to conply with these rules or any rule of the court.

(As anmended Mar. 10, 1986, eff. July 1, 1986.)

FRAP 48
TI TLE

These rul es may be known and cited as the Federal Rul es of
Appel | at e Procedure.

APPENDI X OF FORMS

Form 1. Notice of Appeal to a Court of Appeals From a Judgnment or
Order of a District Court

United States District Court for the



District of
Fil e Nunber
A B., Plaintiff

VS.
Noti ce of Appea

C. D., Defendant
Notice is hereby given that C D., defendant above naned, hereby
appeals to the United States Court of Appeals for the Crcuit

(fromthe final judgnent)(fromthe order (describing it)) entered
in this action on the day of , 19 .

(s)
(Addr ess)

Attorney for C D
Updat ed January 1, 1993

Form 2. Notice of Appeal to a Court of Appeals From a Decision of
the Tax Court

TAX COURT OF THE UNI TED STATES Washi ngton, D.C.
A. B., Petitioner

VS.

Docket No.

Conmi ssi oner of Internal Revenue, Respondent.

Noti ce of Appea
Notice is hereby given that A B. hereby appeals to the United
States Court of Appeals for the Crcuit from|[that part of] the

decision of this court entered in the above captioned proceeding
on the day of , 19 [relating to ].

(s)

(Addr ess)



Counsel for A. B.

Form 3. Petition for Review of Order of an Agency, Board,
Commi ssion or O ficer

United States Court of Appeals for the Crcuit

A. B., Petitioner

VS.

Petition for Review
XYZ Comm ssi on, Respondent

A.B. hereby petitions the court for review of the Order of the
XYZ Conmm ssion (describe the order) entered on

, 19 .

Attorney for Petitioner

Addr ess:

Form 4. Affidavit to Acconpany Mdtion for Leave to Appeal in
For ma Pauperis

United States District Court for the

District of

United States of Anerica

VS.

No.
A B.

Affidavit in Support of Mdtion to Proceed on Appeal in Forma
Pauperi s

|, , being first duly sworn, depose and say that | amthe in
t he above-entitled case; that in support of ny notion to proceed
on appeal w thout being required to prepay fees, costs or give
security therefor, | state that because of my poverty | am unable
to pay the costs of said proceeding or to give security therefor;



that | believe | amentitled to redress; and that the issues
which | desire to present on appeal are the follow ng:

| further swear that the responses which | have nade to the
questions and instructions belowrelating to ny ability to pay
the cost of prosecuting the appeal are true.

1. Are you presently enpl oyed?

a. If the answer is yes, state the anmount of your salary or wages
per nonth and give the nanme and address of your enployer.

b. If the answer is no, state the date of your |ast enploynent
and the anount of the salary and wages per nonth which you
recei ved.

2. Have you received within the past twelve nonths any incone
from a busi ness, profession or other formof self-enploynent, or
in the formof rent paynents, interest, dividends, or other

sour ce?

a. If the answer is yes, describe each source of incone, and
state the anount received fromeach during the past twelve
nmont hs.

Form 4. Conti nued

3. Do you own any cash or checking or savings account?

a. If the answer is yes, state the total value of the itens
owned.

4. Do you own any real estate, stocks, bonds, notes, autonobil es,
or ot her val uable property (excluding ordinary househol d
f urni shings and cl ot hing) ?

a. If the answer is yes, describe the property and state its
appr oxi mat e val ue.

5. List the persons who are dependent upon you for support and
state your relationship to those persons.

| understand that a fal se statenment or answer to any questions in
this affidavit will subject me to penalties for perjury.

SUBSCRI BED AND SWORN TO before ne this day of
19 .



Let the applicant proceed w thout prepaynent of costs or fees or
t he necessity of giving security therefor.

D strict Judge

Form 5. Notice of Appeal to a Court of Appeals froma Judgnment or
Order of a District Court or a Bankruptcy Appellate Panel

United States District Court for the

District of
Inre

)

)

Debt or

)

)

) File No.
Plaintiff
)

)

V.

)

)

)

Def endant
)

Notice of Appeal to United States Court of Appeals for the
Circuit , the
plaintiff [or defendant or other party] appeals to the United




States Court of Appeals for the Crcuit fromthe
final judgment [or order or decree] of the district court for the

di strict of [ or bankruptcy appell ate panel or the
circuit], entered in this case on :
19  [here describe the judgnent, order, or decree]

The parties to the judgnent [or order or decree] appealed from
and the names and addresses of their respective attorneys are as
fol | ows:

Dat ed

Si gned

Attorney for Appell ant
Addr ess:

(As added Apr. 25, 1989, eff. Dec. 1, 1989.)



