ClRCU T RULE 11-6

PREPARATI ON OF THE CLERK' S RECORD FOR TRANSM TTAL; NUMBER OF
COPI ES

11-6.1 Preparation of the Cerk's Record for Transmtta

In cases where the clerk's record is to be transmtted to the
Court of Appeals pursuant to Grcuit Rule 11-4.4 or Circuit Rule
11-5, the district court clerk shall tab and identify each
docunent by the docket control nunber assigned when the docunent
was initially entered on the district court docket. The
docunents shall be assenbled in sequence according to filing
dates, with a certified copy of the docket entries at the
begi nning. Papers shall be bound in a volume or volunes with
each docunent individually tabbed show ng the nunber
corresponding to the district court docket entry. The docket
sheet shall serve as the index.

11-6. 2 Nunber of Copies

In cases where the clerk's record is to be transmtted to the
Court of Appeals pursuant to Grcuit Rule 11-4.4 or 11-5, the
district court shall transmit 1 set of the clerk's record to the
Court of Appeals unless the Court of Appeals orders additional
copies. |If the Court of Appeals requests additional copies, the
clerk of the district court shall give notice to the concerned
parties, and additional copies shall be provided at the
appel l ant' s expense. The parties shall arrange with the clerk of
the district court for any copies of the clerk's record needed
for their own use.

FRAP 12
DOCKETI NG THE APPEAL; FI LI NG OF THE RECORD

(a) Docketing the appeal. Upon receipt of the copy of the
notice of appeal and of the docket entries, transmtted by the
clerk of the district court pursuant to Rule 3(d), the clerk of
the court of appeals shall thereupon enter the appeal upon the
docket. An appeal shall be docketed under the title given to the
action in the district court, with the appellant identified as
such, but if such title does not contain the nane of the
appel l ant, the appellant's nane, identified as appellant, shal
be added to the title.

(b) Filing the record, partial record, or certificate. Upon
recei pt of the record transmtted pursuant to Rule 11(b), or the
partial record transmtted pursuant to Rule 11(e), (f), or (g),
or the clerk's certificate under Rule 11(c), the clerk of the
court of appeals shall file it and shall inmediately give notice
to all parties of the date on which it was filed.



(c) [Dismssal for failure of appellant to cause tinely
transm ssion or to docket appeal] [ Abrogated]

(As anmended Apr. 1, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff.
July 1, 1986.)

Cross Reference: CGircuit Rule 3-1, Filing of Appeal.
FRAP 13
REVI EW OF DECI SI ONS OF THE TAX COURT

(a) How obtained; tinme for filing notice of appeal. Review of a
decision of the United States Tax Court shall be obtained by
filing a notice of appeal with the clerk of the Tax Court within
90 days after the decision of the Tax Court is entered. |If a
tinmely notice of appeal is filed by 1 party, any other party may
take an appeal by filing a notice of appeal within 120 days after
the decision of the Tax Court is entered.

The running of the tine for appeal is termnated as to al
parties by a tinely notion to vacate or revise a decision nmade
pursuant to the Rules of Practice of the Tax Court. The ful
time for appeal comrences to run and is to be conputed fromthe
entry of an order disposing of such notion, or fromthe entry of
deci si on, whichever is later.

(b) Notice of appeal. How filed. The notice of appeal my be
filed by deposit in the office of the clerk of the Tax Court in
the District of Colunbia or by mail addressed to the clerk. If a
notice is delivered to the clerk by mail and is received after
expiration of the last day allowed for filing, the postnmark date
shal | be deened to be the date of delivery, subject to the
provi sions of 7502 of the Internal Revenue Code of 1954, as
amended, and the regul ati ons promnul gated pursuant thereto.

(c) Content of the notice of appeal; service of the notice;
effect of filing and service of the notice. The content of the
notice of appeal, the manner of its service, and the effect of
the filing of the notice and of its service shall be as
prescribed by Rule 3. Form2 in the Appendi x of Fornms is a
suggested formof the notice of appeal.

(d) The record on appeal; transm ssion of the record; filing of
the record. The provisions of Rules 10, 11 and 12 respecting the
record and the time and manner of its transmi ssion and filing and
t he docketing of the appeal in the court of appeals in cases on
appeal fromthe district courts shall govern in cases on appeal
fromthe Tax Court. Each reference in those rules and in Rule 3
to the district court and to the clerk of the district court
shall be read as a reference to the Tax Court and to the clerk of
the Tax Court respectively. |[If appeals are taken from a deci sion
of the Tax Court to nore than 1 court of appeals, the original
record shall be transmtted to the court of appeals naned in the
first notice of appeal filed. Provision for the record in any



ot her appeal shall be nade upon appropriate application by the
appel lant to the court of appeals to which such other appeal is
t aken.

(As anmended Apr. 1, 1979, eff. Aug. 1, 1979.)

CIRCU T RULE 13-1
EXCERPTS OF RECORD | N TAX COURT CASES

Revi ew of the decisions of the Tax Court shall be in accordance
Wi th FRAP 13, except that preparation and filing of the excerpts
of record in such cases shall be in accordance with Crcuit Rule
30-1. Each reference in Crcuit Rule 30-1 to the district court
and to the clerk of the district court shall be read as a
reference to the Tax Court and to the clerk of the Tax Court,
respectively.

ClRCU T RULE 13-2
TRANSM SSI ON OF THE RECORD | N TAX COURT CASES

The clerk of the Tax Court shall transmt the record to the
Clerk of the Court of Appeals within 40 days after the notice of
appeal is received by the Tax Court.

FRAP 14

APPLI CABI LI TY OF OTHER RULES TO REVI EW
OF DECI SIONS OF THE TAX COURT

Al'l provisions of these rules are applicable to review of a
deci sion of the Tax Court, except that Rules 4-9, Rules 15-20,
and Rul es 22 and 23 are not applicable.

CIRCU T RULE 14-1

APPLI CABI LI TY OF OTHER RULES TO REVI EW OF DECI SI ONS OF THE TAX
COURT

Al'l provisions of these Circuit Rules are applicable to review
of a decision of the Tax Court, except that any Crcuit Rules
acconpanyi ng FRAP 4-9, 15-20, and 22 and 23 are not applicable.

FRAP 15

REVI EW OR ENFORCEMENT OF AGENCY ORDERS - HOW OBTAI NED
| NTERVENTI ON

(a) Petition for review of order; joint petition.

Revi ew of an order of an adm nistrative agency, board, conm ssion
or officer (hereinafter, the term "agency” shall include agency,
board, comm ssion or officer) shall be obtained by filing with



the clerk of a court of appeals which is authorized to review
such order, within the tinme prescribed by law, a petition to

enj oin, set aside, suspend, nodify or otherw se review, or a
notice of appeal, whichever formis indicated by the applicable
statute (hereinafter, the term"petition for review' shal

i nclude a petition to enjoin, set aside, suspend, nodify or

ot herwi se review, or a notice of appeal). The petition shal
specify the parties seeking review and shall designate the
respondent and the order or part thereof to be reviewed. Form 3
in the Appendi x of Forns is a suggested formof a petition for

review. In each case the agency shall be naned respondent. The
United States shall al so be deened a respondent if so required by
statute, even though not so designated in the petition. If two

or nore persons are entitled to petition the sanme court for
review of the sanme order and their interests are such as to nake
| oi nder practicable, they nmay file a joint petition for review
and may thereafter proceed as a single petitioner.

(b) Application for enforcenent of order; answer; default;
cross- application for enforcenment. An application for
enf orcenent of an order of an agency shall be filed with the
clerk of a court of appeals which is authorized to enforce the
order. The application shall contain a concise statenent of the
proceedi ngs in which the order was entered, the facts upon which
venue i s based, and the relief prayed. Wthin 20 days after the
application is filed, the respondent shall serve on the
petitioner and file with the clerk an answer to the application.
If the respondent fails to file an answer within such tineg,
j udgnent will be awarded for the relief prayed. |If a petition is
filed for review of an order which the court has jurisdiction to
enforce, the respondent nmay file a cross-application for
enf or cenent .

(c) Service of petition or application. A copy of a petition
for review or of an application or cross-application for
enf orcenent of an order shall be served by the clerk of the court
of appeal s on each respondent in the manner prescribed by Rule 3
(d), unless a different nmanner of service is prescribed by an
applicable statute. At the time of filing, the petitioner shal
furnish the clerk with a copy of the petition or application for
each respondent. At or before the tine of filing a petition for
review, the petitioner shall serve a copy thereof on all parties
who shall have been admitted to participate in the proceedi ngs
bef ore the agency other than respondents to be served by the
clerk, and shall file with the clerk a list of those so served.

(d) Intervention. Unless an applicable statute provides a
different method of intervention, a person who desires to

i ntervene in a proceeding under this rule shall serve upon al
parties to the proceeding and file with the clerk of the court of
appeal s a notion for |leave to intervene. The notion shal
contain a concise statenment of the interest of the noving party
and t he grounds upon which intervention is sought. A notion for
| eave to intervene or other notice of intervention authorized by



an applicable statute shall be filed within 30 days of the date
on which the petition for reviewis filed.

CIRCU T RULE 15-1
REVI EW OR ENFORCEMENT OF AGENCY ORDERS

Revi ew of an order of an adm nistrative agency, board,
conmi ssion or officer (hereinafter "agency") and applications for
enf orcenent of an order of an agency shall be governed by FRAP
15.

ClRCU T RULE 15-2

PROCEDURES FOR REVI EW UNDER THE PACI FI C NORTHWEST ELECTRI C PONER
PLANNI NG AND CONSERVATI ON ACT

15-2.1 Revi ew - How Obt ai ned:

Suits under the Pacific Northwest Electric Power Planning and
Conservation Act, 16 U. S.C. 839, et seq. (1982), shall be
initiated by filing a petition for review. The parties seeking
review shall be denom nated petitioners. |In each case, the
Adm ni strator of the Bonneville Power Admi nistration or the
Nor t hwest Power Pl anni ng Council shall be denom nated respondent.

15-2.2 Contents of Petition:

The petition for review shall identify the order or action of
whi ch review is sought. A petition for review of a rate-naking
deci sion shall be | abeled "Petition for Review of (specify)
Rates," identifying rates at issue. Any other petition shall be
| abel ed "Petition for Review under the Northwest Power Act" and
shall on the face of the petition identify any other known
petitions for review of the same order or action.

15-2.3 Service, Consolidation and Intervention:

(a) Petitions shall, to the extent possible, conply with the
service requirenents of FRAP 15(c). If petitioners believe that
conpliance with FRAP 15(c) is inpracticable or unreasonable in
the circunstances, they nay file a notion for a determ nation
that service nmay be effected in a different fashion.

(b) Al petitions for review of the sane rates will be
automatically consolidated by the clerk. Al petitions for
review of the same order or action will be automatically

consol idated by the clerk. Qher petitions nay be
consol i dated by noti on.

(c) Any petitioners in 1 of 2 or nore consolidated cases will be
deenmed to have intervened in all consolidated cases. A party
granted | eave to intervene in 1 of a nunber of 2 or nore
consol i dated cases will be deened to have intervened in al
consol i dated cases. Intervention otherw se should be sought by
notion under FRAP 15(d).



Cross Reference: CGircuit Rule 1-1, Scope of Circuit Rules.
FRAP 15.1

BRI EFS AND ORAL ARGUMENT | N NATI ONAL LABOR RELATI ONS BOARD
PROCEEDI NGS

Each party adverse to the National Labor Relations Board in an
enf orcenent or a review proceedi ng shall proceed first on
briefing and at oral argunment unless the court orders otherw se.

(As added Mar. 10, 1986, eff. July 1, 1986.)
FRAP 16
THE RECORD ON REVI EW OR ENFORCEMENT

(a) Conposition of the record. The order sought to be revi ewed
or enforced, the findings or report on which it is based, and the
pl eadi ngs, evidence and proceedi ngs before the agency shall
constitute the record on review in proceedings to review or
enforce the order of an agency.

(b) Omssions fromor msstatenents in the record. |f anything
material to any party is omtted fromthe record or is msstated
therein, the parties may at any tinme supply the om ssion or
correct the m sstatenent by stipulation, or the court may at any
time direct that the om ssion or misstatenment be corrected and,

i f necessary, that a supplenental record be prepared and fil ed.

FRAP 17
FI LI NG OF THE RECORD

(a) Agency to file; time for filing;, notice of filing. The
agency shall file the record with the clerk of the court of
appeals within 40 days after service upon it of the petition for
review unless a different tinme is provided by the statute
aut hori zing review. In enforcenent proceedings the agency shal
file the record within 40 days after filing an application for
enforcenent, but the record need not be filed unless the
respondent has filed an answer contesting enforcenent of the
order, or unless the court otherw se orders. The court may
shorten or extend the tine above prescribed. The clerk shal
give notice to all parties of the date on which the record is
filed.

(b) Filing - Wiat Constitutes. The agency may file the entire
record or such parts thereof as the parties nay desi gnhate by
stipulation filed with the agency. The original papers in the
agency proceeding or certified copies thereof nmay be fil ed.
Instead of filing the record or designated parts thereof, the
agency may file a certified list of all docunents, transcripts of
testinmony, exhibits and other material conprising the record, or



a list of such parts thereof as the parties nay designate,
adequat el y describing each, and the filing of the certified |ist
shal |l constitute filing of the record. The parties may stipulate
that neither the record nor a certified list be filed with the
court. The stipulation shall be filed with the clerk of the
court of appeals and the date of its filing shall be deened the
date on which the record is filed. |If a certified list is filed,
or if the parties designate only parts of the record for filing
or stipulate that neither the record nor a certified |list be
filed, the agency shall retain the record or parts thereof. Upon
request of the court or the request of a party, the record or any
part thereof thus retained shall be transmtted to the court
notw t hstandi ng any prior stipulation. Al parts of the record
retai ned by the agency shall be a part of the record on review
for all purposes.

CRCU T RULE 17-1
FI LI NG OF THE RECORD ON REVI EW OR ENFORCEMENT OF AGENCY ORDERS

Filing of agency records where the appeal is directly fromthe
agency to the Court of Appeals shall be pursuant to FRAP 17.

Cross Reference: Circuit Rule 13-2, Tax Court Records.

ClRCU T RULE 17-2

EXCERPTS OF RECORD ON REVI EW OR ENFORCEMENT OF AGENCY ORDERS
17-2.1 Filing of the Excerpts of Record

At the tinme the petitioner's brief is filed, the petitioner
shall file 5 copies of excerpts of record bound separately from
the briefs. The petitioner shall serve 1 copy of the excerpts on
each of the other parties.

17-2.2 Required Contents of the Excerpts of Record

(a) Wen review or enforcenment of an agency order is sought, the
excerpts of record shall include:

(1) the agency docket sheet, if there is one;
(i1i) the order to be revi ewed;

(ti1) any opinion, findings of fact or conclusions of law filed
by the agency, board, conm ssioner or officer which relates to
the order to be reviewed;

(iv) except as provided in Circuit Rule 17-2.2(b), where an

i ssue raised in the petition is based upon a challenge to the
adm ssi on or exclusion of evidence, that specific portion of the
reporter's transcript recording any discussion by court or



counsel involving the evidence, offer of proof, ruling or order,
and obj ections at issue;

(v) except as provided in Crcuit Rule 17-2.2(b), where an issue
raised in the petition is based upon a challenge to any ot her
ruling, order, finding of fact, or conclusion of |law, and that
ruling, order, finding or conclusion was delivered orally, that
specific portion of the reporter's transcript recordi ng any
di scussi on by court or counsel in which the assignnment of error
is alleged to rest;

(vi) where an issue raised in the petition is based on a witten
exhibit (including affidavits), those specific portions of the
exhi bit necessary to resolve the issue;

(vii) any other specific portions of any docunents in the record
that are cited in petitioner's briefs and are necessary to the
resolution of an issue on appeal; and,

(viii) where the petition is fromthe grant or denial of a
notion, those specific portions of any affidavits, declarations,
exhibits or simlar attachnents submtted in support of or in
opposition to the notion that are essential to the resolution of
an i ssue on revi ew.

(b) I'n addition to the itens required by Circuit Rule 17-2.2(a)
, Where the petition seeks review of an agency adj udi cation
regarding inmgration or the grant or denial of benefits, the
excerpts of record shall also include the entire reporter's
transcript of proceedings before the immgration judge or the
adm ni strative | aw j udge.

17-2.3 Itens Not to Be Included in the Excerpts of Record

The excerpts of record shall not include briefs or other
menor anda of | aw unl ess necessary to the resolution of an issue
on appeal, and shall include only those pages necessary therefor.

Cross Reference: Circuit Rule 17-3, Sancti ons.
17-2.4 Form of the Excerpts of Record

The documents which conprise the excerpts of record need not be
certified as true copies, but if possible the agency's "filed"

st anp shoul d appear on each docunent. The docunents in the
excerpts should be arranged by file date in chronol ogi cal order,
Wi th the docunent with the earliest file date on top. The
docunent with the earliest file date shoul d appear under the
first or should be pagi nated beginning with page 1. The agency
docket sheet, if there is one, should always be the |ast docunent
in the excerpts. The 5 copies of the excerpts are to be
reproduced on letter size white paper by any duplicating or
copyi ng process capabl e of producing a clear black image, and
each copy mnmust be securely bound at the top or on the left side
and nust have a tan cover styled as described in FRAP 32(a). The



excerpts nust be either paginated or the docunents marked with
tabs corresponding to the tab nunber, if any, of the docunents in
the clerk's record. The excerpts nust begin with an index

organi zed chronol ogi cal ly describing the docunents, exhibits and
portions of the reporter's transcript contained therein and the
page or tab nunber where they may be found in the excerpts. The
I nformation on the front cover of the excerpts of record should
be styled exactly as a brief except that the wording "Excerpts of
Record” should be substituted for "Brief of Petitioner". In

t hose unusual cases in which the total nunber of pages in the
excerpts exceeds 300 pages, the excerpts shall be filed in
mul ti pl e vol unes, with each volunme containing 300 pages or fewer.

17-2.5 Respondent's Suppl enental Excerpts of Record

| f the respondent believes that the excerpts of record filed by
the petitioner exclude itens which are required under this rule,
or if argunment in the respondent's brief requires review of
portions of the reporter's transcripts or docunents not included
by petitioner in the excerpts, the respondent shall, at the tine
respondent’'s brief is filed, file supplenental excerpts of
record, prepared pursuant to this rule, conprised of the omtted
items. Respondent shall file 5 copies of the suppl enental
excerpts of record. The respondent shall serve 1 copy of the
suppl enment al excerpts on each of the other parties.

17-2.6 Additional Copies of the Excerpts of Record

Shoul d the Court of Appeals consider a case en banc, the Cerk
of the Court of Appeals will require counsel to submt an
addi tional 20 copies of the excerpts of record.

Cl RCU T ADVI SORY COM TTEE NOTE TO RULE 17-2

The purpose of the excerpts of record is to provide each nenber
of the panel with those portions of the record necessary to reach
a decision. In general, decisions will be rendered w thout
review of parts of the record not contained in the excerpts and
not specifically relied upon in the briefs on the parties.
Therefore, parties should ensure that those parts of the record
necessary to permt an infornmed analysis of their position are
included in the excerpts. Nevertheless, in reaching its
deci sion, the court may, but need not, rely on parts of the
record not included by the parties in their excerpts.

CIRCU T RULE 17-3
SANCTI ONS FOR FAI LURE TO COWLY WTH CIRCU T RULE 17-2
If materials required to be included in the excerpts under these

rules are omtted, or irrelevant materials are included, the
court may take one or nore of the follow ng actions:



(a) strike the excerpts and order that they be corrected and
resubm tted;

(b) order that the excerpts be suppl enent ed;

(c) If the court concludes that a party or attorney has
vexatiously or unreasonably increased the cost of litigation by
inclusion of irrelevant nmaterials, deny that portion of the costs
the court deens to be excessive; and/or

(d) inpose nonetary sanctions.

Counsel will be provided notice and have an opportunity to
respond before sanctions are inposed.

FRAP 18
STAY PENDI NG REVI EW

Application for a stay of a decision or order of an agency
pending direct reviewin the court of appeals shall ordinarily be
made in the first instance to the agency. A notion for such
relief may be made to the court of appeals or to a judge thereof,
but the notion shall show that application to the agency for the
relief sought is not practicable, or that application has been
made to the agency and denied, with the reasons given by it for
denial, or that the action of the agency did not afford the
relief which the applicant had requested. The notion shall also
show the reasons for the relief requested and the facts relied
upon, and if the facts are subject to dispute the notion shall be
supported by affidavits or other sworn statenents or copies
thereof. Wth the notion shall be filed such parts of the record
as are relevant to the relief sought. Reasonable notice of the
notion shall be given to all parties to the proceeding in the
court of appeals. The court may condition relief under this rule
upon the filing of a bond or other appropriate security. The
notion shall be filed with the clerk and normally will be
consi dered by a panel or division of the court, but in
exceptional cases where such procedure woul d be inpracticabl e due
to the requirenents of tinme, the application may be nade to and
consi dered by a single judge of the court.

Cross Reference: Circuit Rules 27-1, 27-2, 27-3, and 27-6,
Mbti ons Practice.

FRAP 19
SETTLEMENT OF JUDGMVENTS ENFORCI NG ORDERS

When an opinion of the court is filed directing the entry of a

j udgnent enforcing in part the order of an agency, the agency
shall within 14 days thereafter serve upon the respondent and
file with the clerk a proposed judgnent in conformty with the
opinion. |If the respondent objects to the proposed judgnent as
not in conformty with the opinion, the respondent shall within 7



days thereafter serve upon the agency and file with the clerk a
proposed judgnent which the respondent deens to be in conformty
Wi th the opinion. The court will thereupon settle the judgnent

and direct its entry without further hearing or argunent.

(As anmended Mar. 10, 1986, eff. July 1, 1986.)

FRAP 20

APPLI CABI LI TY OF OTHER RULES TO REVI EW OR ENFORCEMENT
OF ACGENCY ORDERS

Al'l provisions of these Rules are applicable to review or

enf orcenent of orders of agencies, except that Rules 3-14 and
Rul es 22 and 23 are not applicable. As used in any applicable
rule, the term"appellant” includes a petitioner and the term
"appel | ee” includes a respondent in proceedings to review or
enf or ce agency orders.

ClRCU T RULE 20-1
APPLI CABI LI TY OF OTHER RULES TO REVI EW OF AGENCY DECI SI ONS

Al'l provisions of these Circuit Rules are applicable to review

or enforcenment of orders of agencies, except that any Crcuit

Rul es acconpanyi ng FRAP 3 t hrough 14, and FRAP 22 and

23 are not applicable. As used in any applicable rule, the term
"appel lant”™ includes a petitioner and the term "appell ee"

i ncl udes a respondent in proceedings to review or enforce agency
or ders.

FRAP 21

WRI TS OF MANDAMUS AND PRCHI BI TI ON DI RECTED TO A JUDGE OR JUDCGES
AND OTHER EXTRAORDI NARY WRI TS

(a) Mandanus or prohibition to a judge or judges; petition for
writ; service and filing. Application for a wit of mandanus or
of prohibition directed to a judge or judges shall be nmade by
filing a petition therefor with the clerk of the court of appeals
Wi t h proof of service on the respondent judge or judges and on
all parties to the action in the trial court. The petition shal
contain a statenment of the facts necessary to an understandi ng of
the issues presented by the application; a statement of the
i ssues presented and of the relief sought; a statement of the
reasons why the wit should issue; and copies of any order or
opi nion or parts of the record which nmay be essential to an
understandi ng of the matters set forth in the petition. Upon
recei pt of the prescribed docket fee, the clerk shall docket the
petition and submt it to the court.

(b) Denial; order directing answer. |If the court is of the
opi nion that the wit should not be granted, it shall deny the
petition. Qherwise it shall order that an answer to the



petition be filed by the respondents within the tine fixed by the
order. The order shall be served by the clerk on the judge or

| udges naned respondents and on all other parties to the action
in the trial court. All parties below other than the petitioner
shal | al so be deened respondents for all purposes. Two or nore
respondents may answer jointly. |If the judge or judges naned
respondents do not desire to appear in the proceeding, they may
so advise the clerk and all parties by letter, but the petition
shal |l not thereby be taken as admitted. The clerk shall advise
the parties of the dates on which briefs are to be filed, if
briefs are required, and of the date of oral argunent. The
proceedi ng shall be given preference over ordinary civil cases.

(c) Oher extraordinary wits. Application for extraordinary
writs other than those provided for in subdivisions (a) and (b)
of this rule shall be nade by petition filed with the clerk of
the court of appeals with proof of service on the parties naned
as respondents. Proceedi ngs on such application shall conform
so far as is practicable, to the procedure prescribed in
subdi visions (a) and (b) of this rule.

(d) Form of papers; nunber of copies. Al papers may be
typewritten. Three copies shall be filed with the original, but
the court may direct that additional copies be furnished.

Cross- Reference: FRAP 22, Habeas Corpus Proceedings; Crcuit
Rul es 27-1, 27-2, 27-3, and 27-6.

CIRCU T RULE 21-1
WRI TS OF MANDAMUS, PRCHI BI TI ON, OTHER EXTRACRDI NARY VRI TS

Petitions for wits of mandanus, prohibition or other
extraordinary relief shall conformto and be filed in accordance
Wi th the provisions of FRAP 21(a).

ClRCU T RULE 21-2
CAPTI ONS

Petitions for wits of mandamus, prohibition or other
extraordinary relief directed to a judge or nagistrate or
bankruptcy judge shall bear the title of the appropriate court
and shall not bear the nanme of the district judge or judges,
magi strate, or bankruptcy judge as respondent in the caption.
Petitions shall include in the caption: the nanme of each
petitioner; the nanme of the appropriate court as respondent; and
the name of each real party in interest. Oher petitions for
extraordinary wits shall include in the caption: the nane of
each petitioner; and the nanme of each appropriate adverse party
bel ow as respondent.

ClRCU T RULE 21-3
CERTI FI CATE OF | NTERESTED PARTI ES



Petitions for wits of mandanmus or prohibition, and for other
extraordinary wits, shall include the certificate as to
interested parties required by Crcuit Rule 28-2.1 and the
statement of related cases required by Crcuit Rule 28-2.6

CIRCU T RULE 21-4
ANSVEERS TO PETI TI ONS

No answer to such a petition may be filed unless ordered by the
Court. Except in emergency cases, the Court will not grant a
petition wi thout a response.

Cross Reference: FRAP 22, Habeas Corpus Proceedings; and Circuit
Rul es 27- 1, 27-2, 27-3, and 27-6, Mtions Practice.

ClRCU T ADVI SORY COW TTEE NOTE TO RULE 21-1 to 21-4

Except in habeas corpus death penalty cases, a petition for wit
of mandamus, writ of prohibition or other extraordinary relief is
processed by the clerk and notions attorneys in the sanme fashion
as a notion. |If the panel does not believe that the petition
makes a prinma facie show ng justifying issuance of the wit, it
Wi || deny the petition forthwith. That denial is not regarded as
a decision on the nerits of the clainms. |In other instances, the
panel will direct that an answer and reply may be filed within
specified tinmes. The panel nmay al so issue a stay or injunction
pendi ng further consideration of the petition. After receipt of
the answer and reply, or expiration of the times set therefor,
the matter is then forwarded to a new notions panel unless the
first panel directs otherwi se. The panel may grant or deny the
petition or set it for oral argunment. |If the panel decides to
set the petition for argunent, it may be cal endared before a
regul ar panel of the Court or before the notions panel.

I n energency circunstances, an individual judge may grant
tenporary relief to permt a notions panel to consider the
petition, may decline to act, or may order that an answer be
filed. |If the judge determ nes that imedi ate action on the
nerits i s necessary, the judge will contact the nenbers of the
court currently sitting as a notions panel until two or nore
| udges can consider whether to grant or deny the petition. Except
I n extreme energencies, the judges will not grant a petition
Wi t hout calling for an answer to the petition. |n habeas corpus
death penalty cases, petitions are processed according to the
procedures set forth above except that panel assignnents are
governed by Crcuit Rules 22-2 and 22-3. (See FRAP 8; and
Circuit Advisory Commttee Notes to Rules 27-3 and 27-7.)

FRAP 22
HABEAS CORPUS PROCEEDI NGS



(a) Application for the original wit. An application for a
writ of habeas corpus shall be nade to the appropriate district

court. If application is nade to a circuit judge, the
application wll ordinarily be transferred to the appropriate
district court. |If an application is made to or transferred to

the district court and denied, renewal of the application before
a circuit judge is not favored; the proper renmedy is by appeal to
the court of appeals fromthe order of the district court denying
the wit.

(b) Necessity of certificate of probable cause for appeal. 1In a

habeas corpus proceeding in which the detention conpl ai ned of
ari ses out of process issued by a state court, an appeal by the
applicant for the wit may not proceed unless a district or a
circuit judge issues a certificate of probable cause. If an
appeal is taken by the applicant, the district judge who rendered
the judgment shall either issue a certificate of probable cause
or state the reasons why such a certificate should not issue. The
certificate or the statenent shall be forwarded to the court of
appeals with the notice of appeal and the file of the proceedings

in the district court. |If the district judge has denied the
certificate, the applicant for the wit may then request issuance
of the certificate by a circuit judge. |If such a request is

addressed to the court of appeals, it shall be deened addressed
to the judges thereof and shall be considered by a circuit judge
or judges as the court deens appropriate. |f no express request
for a certificate is filed, the notice of appeal shall be deened
to constitute a request addressed to the judges of the court of
appeals. |If an appeal is taken by a state or its representative,
a certificate of probable cause is not required.

CIRCU T RULE 22-1
HABEAS CORPUS DEATH PENALTY CASES

The following rules apply to all proceedings within the
jurisdiction of this court in cases brought pursuant to 28 U S.
C. 2254 involving a sentence of death, including appeals from
orders of United States District Courts granting or denying
habeas corpus relief, notions for stays of execution, or
applications for certificates of probable cause. To the extent
that other Circuit Rules are inconsistent with theses rules,

t hese rul es apply.

ClRCU T RULE 22-2
HABEAS CORPUS DEATH PENALTY PANEL

Upon recei pt of a notice of appeal fromthe district court, or
ot her application to this court for relief, in a habeas corpus
death penalty case, the clerk shall docket the case and assign it
to a speci al habeas corpus death penalty panel constituted froma
pool of the active judges of the court and those senior judges
who are willing to serve on such a panel. The clerk shall notify



t he judges on the panel of their assignment by tel ephone or other
expedi tious nmeans. The panel to which the case is assigned shal
handl e all matters pertaining to the case, including notions for
a stay of execution, applications for certificate of probable
cause, the nerits, appeals from second or successive petitions,
remands fromthe Suprene Court of the United States, and al

i ncidental and collateral matters, including any separate
proceedi ngs questioning the conviction or sentence.

ClRCU T RULE 22-3
PANEL SELECTI ON

The clerk shall prepare a pool of all active judges and those
senior judges willing to serve on the special habeas corpus death
penal ty panels. Judges shall be assigned to the panels by random
drawi ng fromthe pool. Once drawn, a judge shall not be returned
to the pool until the pool is exhausted, unless the judge is
unable to serve, in which event that judge's nanme shall be
returned to the pool after a replacenent has been drawn. \Wen
t he pool has been exhausted, the clerk shall prepare a new pool
and sel ect panels fromthe pool in |ike manner.

| f any judge serving on a panel is unable to continue to serve,
a replacenent shall be drawn fromthe pool

ClRCU T RULE 22-4
FI RST PETI TI ON

(a) Definitions. This Rule shall apply to appellate proceedi ngs
involving a first petition for a wit of habeas corpus filed
pursuant to 28 U.S.C. 2254 for a petitioner under a sentence of
death. A "first petition" for habeas corpus shall nean: the
original filing relating to a particular conviction or sentence,
and a subsequent or anmended filing if the original filing was not
di sm ssed on the nerits.

(b) Panel Assignnents. Any notions involving a petitioner's
first habeas corpus petition shall be assigned to a panel
sel ected in accordance with Rule 22-3 rather than to the notions
panel described in the Crcuit Advisory Comrittee Note to Rule
27-1. This panel shall handle all natters pertaining to this
petition and any subsequent petitions involving the sane
convi ction or sentence.

(c) Stays of Execution and Certificates of Probable Cause. On
the first petition, if a certificate of probable cause and a stay
of execution have not been entered by the district court or if
the district court has issued a stay of execution that will not
continue in effect pending the issuance of this court's mandate,
upon application of the petitioner a certificate of probable
cause W Il be issued and a stay of execution will be granted by
this court pending the issuance of its mandate.



Wen the panel affirnms a denial or denies a grant of a first
petition, it shall enter an order staying the nandate through the
rehearing process and through the tinme for filing a petition for
writ of certiorari. |If during the stay a petitionis filed in
t he Suprene Court, the stay shall continue until final
di sposition by the Suprene Court. Upon the filing of a copy of
an order of the Suprenme Court denying the petition for wit of
certiorari, the mandate shall issue.

Cl RCU T ADVI SORY COM TTEE NOTE TO Cl RCU T RULES 22-4

If a petitioner has been granted relief, in whole or in part, a
petition challenging a subsequent conviction or sentence shall be
considered as a first petition and this rule shall apply rather
than Rul e 22-5.

ClRCU T RULE 22-5
SUBSEQUENT PETI TI ONS

(a) Definitions. After this court has made a final
determ nation of a first petition, this Rule shall apply to
appel | at e proceedi ngs invol ving any subsequent petitions with
respect to the same conviction and sentence.

(b) Panel Assignnents. A subsequent petition, and any natters
pertaining to it, shall be assigned to the sane panel that heard
the first petition.

(c) Records of Oher Proceedings. A panel that affirns a denial
of a first petition may direct that respondent lodge in this
court any docunents, including petitions, notions, orders,
opi nions, or transcripts filed in any proceeding followng its
af firmance.

(d) Stays of Execution and Certificates of Probable Cause. |If
the district court issues a certificate of probable cause w thout
I ssuing a stay of execution or if the district court has issued a
stay of execution that will not continue in effect pending the
i ssuance of this court's mandate, a stay will be granted by this
court. If the district court denies an application for a
certificate of probable cause and a notion for a stay of
execution of a sentence of death, the application for a
certificate of probable cause in a proceeding pursuant to 28 U
S. C. 2254 and a notion for stay of execution shall be
acconpani ed by the foll ow ng docunents:

(1) the conplaint or petition to the district court;

(2) each brief or nmenorandum of points and authorities filed in
the district court that is pertinent to the notion;

(3) the district court opinion giving its reasons for denying
relief;



(4) the application to the district court for a stay;

(5) the district court order granting or denying a stay pending
appeal , and the statenment of reasons for its action;

(6) the order denying a certificate of probabl e cause;

(7) a copy of any state or federal court opinion or judgnment in
the case or, if there is no witten opinion or judgnment, a copy
of the relevant portions of the transcript; and

(8) a copy of the notice of appeal.

The clerk will notify all judges by the nost expeditions neans
of the filing of an application for certificate of probable cause
and a stay of execution, and will forward forthwith copies of the

items |isted above to any judge who asks for them
(e) Mdtions for Stays of Execution - Procedures.

(1) If all documents referred to in subdivision (d) of this rule
are not filed with the notion for stay of execution or
application for certificate of probable cause, the notion shal
state why the docunents are unavail abl e and where they nay be
obtained. If the applicant does not provide the docunents, the
respondent shall provide themor state in any response to the
notion for stay of execution why they are not avail abl e.

(2) Counsel shall adhere to Crcuit Rule 27-3 regarding
emer gency notions, except to the extent it may be inconsistent
wi th these rules.

(3) If the respondent has no objection to the notion for stay,
the court shall enter an order staying the execution.

(4) Each application for a certificate of probable cause and
stay of execution shall be presented to each nenber of the panel
hearing the case. Oal argument nay be held at the discretion of
the panel. Any nenber of the panel may enter an order granting
the application. [If the panel votes unaninously to deny the
application, it shall enter an order setting forth in detail the
| ssues presented and the reasons why the certificate of probable
cause shoul d not issue.

(f) En Banc Procedures Regarding Certificates of Probable Cause
and Stays of Execution.

(1) I'mrediately upon entry of an order denying a certificate of
probabl e cause and a stay of execution, a copy of the order and
of the notion and response, excludi ng exhibits and appendi ces, as
wel | as notice of the schedul ed date and time of execution shal
be sent by the npbst expeditious nmethod practicable to all active
| udges.



(2) Any active judge may wi thin 24 hours, excluding weekends and
hol i days, of entry of an order denying an energency notion for an
application for a certificate of probable cause and a stay of
execution request a vote on rehearing the application and the
notion en banc. The requesting judge shall imediately notify
t he panel, the en banc coordinator, and all other active judges
of the request. Al votes in favor of rehearing the application
and notion en banc shall be transmitted to the en banc
coordinator within seven days of the request, unless the tine is
ext ended by the panel.

3) If the execution is scheduled to occur before expiration of
the time for transmtting votes to the en banc coordi nator, the
panel shall enter a tenporary stay of execution pending
di sposition of the request.

(4) If anmjority of the active judges vote to rehear en banc
the application for a certificate of probable cause and the
notion for a stay of execution, the court shall issue a stay of
execution pending disposition of the rehearing.

(5) The en banc coordi nator may extend any of the tinme periods
set forth in this section

Cross Reference: Advisory Comrittee Note to Circuit Rule 22-4
ClRCU T RULE 22-6
RULES APPLI CABLE TO ALL PETI TI ONS

(a) Notice of Emergency Motions Upon the filing of a notice of
appeal where the district court has denied a stay of execution,
the clerk of the district court shall inmediately notify the
clerk of this court by telephone of such filing and transmt
copi es of the notice of appeal and the district court docket by
t he nost expeditious nmethod consistent with the proximty of the
execution date. Counsel are encouraged to communicate with the
clerk of this court by tel ephone as soon as it becones evident
t hat emergency relief will be sought fromthis court.

(b) Time Schedule Order. The panel shall set due dates for the
preparation and transmttal of the record and briefing by the
parties. At the direction of the panel, the clerk will issue a
Ti me Schedul e Order setting forth this schedule. Unless the
panel deci des otherw se, the appellant's opening brief and the
appel l ee's brief shall not exceed 75 pages each, and the
appel lant's reply brief shall not exceed 35 pages, exclusive of
pages containing the table of contents, table of authorities and
any addenda containing statutes, rules, regulations and the |ike.

(c) Excerpts of Record. The appellant shall prepare and file
excerpts of record in conpliance with Grcuit Rule 30-1. An
appel l ant unable to obtain all or part of the record shall so
notify the court. 1In addition to the docunents listed in Grcuit
Rul es 30-1.2 and 30-1.4, the excerpts of record shall contain al



final orders or rulings of all state courts involving the appeal
or during the post- conviction process. The excerpts of record
shall also include all final orders of the Suprene Court of the
United States involving the conviction or sentence.

(d) Retention of Record, The clerk shall keep all papers filed
in the Court of Appeals for future use of the court.

Cl RCU T ADVI SORY COMM TTEE NOTE REGARDI NG HABEAS CORPUS
PROCEEDI NGS

Certificates of Probable Cause in Cases Not Involving Sentence
of Death. All express or inplied requests by state prisoners for
i ssuance of a certificate of probable cause to appeal the deni al
of a petition for wit of habeas corpus brought under 28 U. S.C.
2254 are referred to the notions panel of the court. (See Note
27-3) If either the | ead judge or the second judge of the notions
panel decides that the application should be granted, the
certificate is issued.

The court's order granting or denying a certificate need not
state the reasons therefor. The sole test applied in deciding
whet her to grant or deny a certificate of probable cause is
whet her a reasonably debatable issue is presented by the appeal.
Under FRAP 22(b), the fact that the appellant nade no express
application in the district court for a certificate is not an
adequat e reason for its denial. |If the district court has not
ruled on whether to issue a certificate, the court nust remand
the matter with the request that the district court performthis
prescribed duty. The district court should state reasons if it
denies the certificate, and this court may remand if the | ower
court fails to do so. See Gardner v. Pogue, 558 F.2d 548, 550
(9th Cr. 1977).



