FRAP 40
PETI TI ON FOR REHEARI NG

(a) Time for filing; content; answer; action by court if
granted. A petition for rehearing nmay be filed within 14 days
after entry of judgment unless the tine is shortened or enlarged
by order or by local rule. The petition shall state with
particularity the points of Iaw or fact which in the opinion of
the petitioner the court has overl ooked or m sapprehended and
shal | contain such argunent in support of the petition as the
petitioner desires to present. Oal argunment in support of the
petition will not be permtted. No answer to a petition for
rehearing will be received unless requested by the court, but a
petition for rehearing will ordinarily not be granted in the
absence of such a request. If a petition for rehearing is
granted the court may nake a final disposition of the cause
Wi t hout reargunment or may restore it to the cal endar for
reargunment or resubm ssion or may nmake such other orders as are
deenmed appropriate under the circunstances of the particul ar
case.

(b) Formof petition; length. The petition shall be in a form
prescribed by Rule 32(a), and copies shall be served and filed as
prescribed by Rule 31(b) for the service and filing of briefs.
Except by permission of the court, or as specified by local rule
of the court of appeals, a petition for rehearing shall not
exceed 15 pages.

(As anmended Apr. 30, 1979, eff. Aug. 1, 1979.)
ClRCU T RULE 40-1
OPPORTUNI TY TO RESPOND

Rehearing will not be ordered without giving all parties an
opportunity to respond in witing on whether rehearing is
appropri ate.

ClRCU T RULE 40-2
FORM OF PETI TI ON AND ANSWER

A petition for rehearing shall have a cover the sane col or as
the party's first brief. An answer, when permtted, to a
petition for rehearing shall have the sane col or cover as that
party's first brief.

Cross Reference: FRAP 28, Briefs; FRAP 31, Filing and Service of
Briefs; FRAP 32, Formof Briefs; and FRAP 35, Determ nation En
Banc.

Cl RCU T ADVI SORY COM TTEE NOTE TO RULE 40-2



Were a petition for rehearing does not include a suggestion for
a rehearing en banc, an original and 3 copies shall be fil ed.
Where a petition for rehearing does include a suggestion for a
rehearing en banc, an original and 40 copies shall be filed.

FRAP 41
| SSUANCE OF MANDATE; STAY OF NMANDATE

(a) Date of issuance. The nmandate of the court shall issue 21
days after the entry of judgnment unless the tine is shortened or
enl arged by order. A certified copy of the judgnent and a copy
of the opinion of the court, if any, and any direction as to
costs shall constitute the nmandate, unless the court directs that
a formal mandate issue. The tinely filing of a petition for

rehearing will stay the nmandate until disposition of the petition
unl ess otherw se ordered by the court. |[If the petition is
deni ed, the mandate shall issue 7 days after entry of the order

denying the petition unless the tinme is shortened or enl arged by
or der .

(b) Stay of mandate pending application for certiorari. A stay
of the mandate pending application to the Suprene Court for a
writ of certiorari may be granted upon notion, reasonable notice
of which shall be given to all parties. The stay shall not
exceed 30 days unless the period is extended for cause shown. |If
during the period of the stay there is filed with the clerk of
the court of appeals a notice fromthe clerk of the Suprenme Court
that the party who has obtained the stay has filed a petition for
the wit in that court, the stay shall continue until final
di sposition by the Suprene Court. Upon the filing of a copy of
an order of the Suprene Court denying the petition for wit of
certiorari the mandate shall issue i mediately. A bond or other
security may be required as a condition to the grant or
conti nuance of a stay of the mandate.

CIRCU T RULE 41-1
STAY OF MANDATE

In the interest of mnimzing unnecessary delay in the
adm nistration of crimnal justice, a notion for stay of nandate
pursuant to FRAP 41(b), pending petition to the Suprene Court for
certiorari, will not be granted as a matter of course, but wll
be denied if the Court determ nes that the petition for
certiorari would be frivolous or filed nmerely for del ay.

I n other cases including National Labor Relations Board
proceedi ngs, the Court may |ikew se deny a notion for stay of
mandat e upon the basis of a simlar determ nation.

Cl RCU T ADVI SORY COW TTEE NOTE TO RULE 41-1

Only in exceptional circunstances will a panel order the mandate
to issue iMmediately upon the filing of a disposition. Such



ci rcunmst ances include cases where a petition for rehearing,
suggestion for rehearing en banc, or petition for wit of
certiorari would be legally frivolous; or where an energency
situation requires that the action of the Court becone final and

mandat e i ssue at once. The mandate will not be stayed
automatically upon the filing of an application to the Suprene
Court for wit of certiorari. However, a stay may be granted

upon noti on.

When the Court receives a notion for stay or recall of nandate,
the Clerk sends it to the author of the disposition or if the
author is a visiting judge, to the presiding judge of the panel.
The aut hor or presiding judge rules on the notion. The notion
wi |l not be routinely granted; it will be denied if the Court
determ nes that the application for certiorari would be frivol ous
or is made nerely for del ay.

FRAP 42
VOLUNTARY DI SM SSAL

(a) Dismissal in the district court. |[If an appeal has not been
docketed, the appeal may be dism ssed by the district court upon
the filing in that court of a stipulation for dism ssal signed by
all the parties, or upon notion and notice by the appell ant.

(b) Dismissal in the court of appeals. |If the parties to an
appeal or other proceeding shall sign and file with the clerk of
the court of appeals an agreenent that the proceedi ng be
di sm ssed, specifying the terns as to paynment of costs, and shal
pay whatever fees are due, the clerk shall enter the case
di sm ssed, but no mandate or other process shall issue wthout an
order of the court. An appeal nmay be dism ssed on notion of the
appel I ant upon such terns as may be agreed upon by the parties or
fixed by the court.

CIRCU T RULE 42-1
DI SM SSAL FOR FAI LURE TO PROSECUTE

When an appellant fails to file a tinely record, pay the docket
fee, file a tinmely brief, or otherwise conply with rul es
requiring processing the appeal for hearing, an order may be
entered dism ssing the appeal. 1In all instances of failure to
prosecute an appeal to hearing as required, the Court may take
such other action as it deens appropriate, including inposition
of disciplinary and nonetary sanctions on those responsible for
prosecution of the appeal.

ClRCU T RULE 42-2
TERM NATI ON OF BAIL FOLLOW NG DI SM SSAL

Upon di sm ssal of an appeal in any case in which an appel | ant
has obtai ned a rel ease fromcustody upon a representation that he



i s appealing the judgnment of the district court, the erk wll
notify the appropriate district court that the appeal has been

di sm ssed and that the basis for the continued rel ease on bail or
recogni zance no | onger exists.

FRAP 43
SUBSTI TUTI ON OF PARTI ES

(a) Death of a party. |If a party dies after a notice of appeal
is filed or while a proceeding is otherwi se pending in the court
of appeals, the personal representative of the deceased party may
be substituted as a party on notion filed by the representative
or by any party with the clerk of the court of appeals. The
notion of a party shall be served upon the representative in
accordance with the provisions of Rule 25. |If the deceased party
has no representative, any party nmay suggest the death on the
record and proceedi ngs shall then be had as the court of appeals
may direct. |If a party against whom an appeal may be taken dies
after entry of a judgnment or order in the district court but
before a notice of appeal is filed, an appellant may proceed as
i f death had not occurred. After the notice of appeal is filed
substitution shall be effected in the court of appeals in
accordance with this subdivision. |If a party entitled to appeal
shal |l die before filing a notice of appeal, the notice of appeal
may be filed by that party's personal representative, or, if
there is no personal representative by that party's attorney of
record within the tine prescribed by these rules. After the
notice of appeal is filed substitution shall be effected in the
court of appeals in accordance with this subdivision.

(b) Substitution for other causes. |If substitution of a party
in the court of appeals is necessary for any reason other than
deat h, substitution shall be effected in accordance with the
procedure prescribed in subdivision (a).

(c) Public officers; death or separation fromoffice.

(1) When a public officer is party to an appeal or other
proceeding in the court of appeals in an official capacity and
during its pendency dies, resigns or otherw se ceases to hold
office, the action does not abate and the public officer's
successor is automatically substituted as a party. Proceedings
following the substitution shall be in the nanme of the
substituted party, but any m snonmer not affecting the substanti al
rights of the parties shall be disregarded. An order of
substitution nay be entered at any tine, but the om ssion to
enter such an order shall not affect the substitution.

(2) Wien a public officer is a party to an appeal or other
proceeding in an official capacity that public officer nay be
described as a party by the public officer's official title
rat her than by name; but the court nmay require the public
officer's nane to be added.



(As anmended Mar. 10, 1986, eff. July 1, 1986.)
FRAP 44

CASES | NVOLVI NG CONSTI TUTI ONAL QUESTI ONS WHERE UNI TED STATES | S
NOT A PARTY

It shall be the duty of a party who draws in question the
constitutionality of any Act of Congress in any proceeding in a
court of appeals to which the United States, or any agency
t hereof, or any officer or enpl oyee thereof, as such officer or
enpl oyee, is not a party, upon the filing of the record, or as
soon thereafter as the question is raised in the court of
appeal s, to give imrediate notice in witing to the court of the
exi stence of said question. The clerk shall thereupon certify
such fact to the Attorney General.

FRAP 45
DUTI ES OF CLERKS

(a) Ceneral provisions. The clerk of a court of appeals shal
take the oath and give the bond required by law. Neither the
clerk nor any deputy clerk shall practice as an attorney or
counselor in any court while continuing in office. The court of
appeal s shall be deened al ways open for the purpose of filing any
proper paper, of issuing and returning process and of making
notions and orders. The office of the clerk with the clerk or a
deputy in attendance shall be open during business hours on al
days except Saturdays, Sundays, and |egal holidays, but a court
may provide by local rule or order that the office of its clerk
shal | be open for specified hours on Saturdays or on particul ar
| egal holidays other than New Year's Day, Birthday of Martin
Lut her King, Jr., Washington's Birthday, Menorial Day,
| ndependence Day, Labor Day, Col unbus Day, Veterans Day,

Thanksgi ving Day, and Christmas Day.

(b) The docket; cal endar; other records required. The clerk
shall maintain a docket in such formas may be prescribed by the
Director of the Admnistrative Ofice of the United States
Courts. The clerk shall enter a record of all papers filed with
the clerk and all process, orders and judgnents. An index of
cases contained in the docket shall be naintained as prescribed
by the Director of the Adm nistrative Ofice of the United States
Courts.

The clerk shall prepare, under the direction of the court, a

cal endar of cases awaiting argunent. In placing cases on the

cal endar for argunment, the clerk shall give preference to appeals
in crimnal cases and to appeals and other proceedings entitled
to preference by |aw.

The clerk shall keep such other books and records as may be
required fromtime to tine by the Director of the Adm nistrative



Ofice of the United States Courts with the approval of the
Judi cial Conference of the United States, or as nay be required
by the court.

(c) Notice of orders or judgnments. |mmediately upon the entry
of an order or judgnment the clerk shall serve a notice of entry
by mail upon each party to the proceeding together with a copy of
any opi nion respecting the order or judgnent, and shall make a
note in the docket of the mailing. Service on a party
represented by counsel shall be nmade on counsel

(d) Custody of records and papers. The clerk shall have custody
of the records and papers of the court. The clerk shall not
permt any original record or paper to be taken fromthe clerk's
custody except as authorized by the orders or instructions of the
court. Oiginal papers transmtted as the record on appeal or
revi ew shall upon disposition of the case be returned to the
court or agency fromwhich they were received. The clerk shal
preserve copies of briefs and appendi ces and ot her printed papers
filed.

(As anmended Mar. 1, 1971, eff. July 1, 1971; Mar. 10, 1986, eff.
July 1, 1986.)

FRAP 46
ATTORNEYS

(a) Admission to the bar of a court of appeals; eligibility;
procedure for adm ssion. An attorney who has been admtted to
practice before the Suprenme Court of the United States, or the
hi ghest court of a state, or another United States court of
appeals, or a United States district court (including the
district courts for the Canal Zone, Guam and the Virgin |Islands)
, and who is of good noral and professional character, is
eligible for adm ssion to the bar of a court of appeals.

An applicant shall file with the clerk of the court of appeals,
on a form approved by the court and furnished by the clerk, an
application for adm ssion containing the applicant's personal
statement showing eligibility for menbership. At the foot of the
application the applicant shall take and subscribe to the
followi ng oath or affirmation:

|, , do solemly swear (or affirnm) that I will demean nyself as
an attorney and counselor of this court, uprightly and according
to law; and that

| will support the Constitution of the United States.

Thereafter, upon witten or oral notion of a nenber of the bar
of the court, the court will act upon the application. An
applicant may be admtted by oral notion in open court, but it is
not necessary that the applicant appear before the court for the



pur pose of being admtted, unless the court shall otherw se
order. An applicant shall upon adm ssion pay to the clerk the
fee prescribed by rule or order of the court.

(b) Suspension or disbarment. Wen it is shown to the court
t hat any nenber of its bar has been suspended or disbarred from
practice in any other court of record, or has been guilty of
conduct unbecom ng a nenber of the bar of the court, the nenber
Wi | | be subject to suspension or disbarnent by the court. The
menber shall be afforded an opportunity to show good cause,
Wi thin such tinme as the court shall prescribe, why the nenber
shoul d not be suspended or disbarred. Upon the nenber’'s response
to the rule to show cause, and after hearing, if requested, or
upon expiration of the time prescribed for a response if no
response i s made, the court shall enter an appropriate
or der .

(c) Disciplinary power of the court over attorneys. A court of
appeal s may, after reasonable notice and an opportunity to show
cause to the contrary, and after hearing, if requested, take any
appropriate disciplinary action against any attorney who
practices before it for conduct unbecom ng a nenber of the bar or
for failure to conply with these rules or any rule of the court.

(As anmended Mar. 10, 1986, eff. July 1, 1986.)

Cl RCU T ADVI SORY COWMM TTEE NOTE REGARDI NG SANCTI ONS

Under existing authority, the Court may inpose nonetary
sanctions as foll ows:

(1) Against a party, its counsel, or both, under FRAP 38, where
the Court determines that "an appeal is frivolous, it may award
j ust damages and single or double costs to the appellee.”

(2) Against a party, its counsel, or both under 28 U. S.C.
Section 1912, "[w here a judgnent is affirnmed by . . . a court of
appeal s, the court in its discretion nay adjudge to the
prevailing party just danmages for his delay, and single or double
costs."

(3) Under 28 U.S.C. Section 1927, where counsel "so nmultiplies
t he proceedi ngs in any case unreasonably or vexatiously" counsel
"may be required by the court to satisfy personally the excess
costs, expenses and attorneys' fees reasonably incurred because
of such conduct."

(4) Under Circuit Rules 17-3 and 30-2, against counsel who
"vexatiously and unreasonably increases the cost of litigation by
i nclusi on of unnecessary material in the excerpts of record.”

(5) Under Circuit Rule 42-1, against counsel for "failure to
prosecute an appeal to hearing as required"” by FRAP and the
Crcuit Rules.



(6) Against counsel for failure to conply with the requirenents
of FRAP 28 and Circuit Rules 28-1 through 28-3, dealing with the
formand content of briefs on appeal. See e.g., Mtchel v.
General Electric Co., 689 F.2d 877 (9th G r. 1982).

(7) Under FRAP 46(c), against counsel for failure to conply with
t he Federal Rules of Appellate Procedure or any Circuit Rule.

(8) Against counsel for conduct which violates the orders or
ot her instructions of the Court.

(9) Under the inherent powers of the Court.

See e.g., Roadway Express v. Jossy, 853 F.2d 736 (9th G r. 1988)
and Gol den Eagle v. Burroughs Corp., 809 F.2d 584 (9th Cir. 1987)

Cl RCU T RULE 46-1
ATTORNEYS
46-1.1 Adm ssion and Fees

An attorney may be admitted upon witten or oral notion of a
menber of the bar of the Court. Witten notions shall be on the
f orm approved by the Court and furnished by the C erk.

46-1.2 Time for Application

Any attorney who causes a case to be docketed in this Court or
who enters an appearance in this Court, and who is not already
admtted to the Bar of the Court, shall sinultaneously apply for
adm ssi on.

46-1. 3 Fees

Each attorney shall pay to the Cerk an adm ssion fee. The
amount of the adm ssion fee may be periodically adjusted by the
Court.

ClRCU T RULE 46-2
DUTY OF COUNSEL TO PROSECUTE APPEAL DI LI GENTLY

It is the duty of counsel representing an appellant to see that
t he appeal is perfected in the manner and within the tines
prescribed in the Federal Rules of Appellate Procedure and in
these rules, and to prosecute the appeal with diligence. 1In this
connection, the attention of counsel, whether appointed or
retained, is directed specifically to the Revised Provision for
t he Representation of Defendants Financially Unable to Obtain
Represent ati on, adopted by the Court pursuant to the Crim nal
Justice Act of 1964, as anended, copies of which are avail able
upon request to the Cerk. Failure of counsel to performthe



duties prescribed in this rule and in the Revised Provisions for
Representati on where applicable will be grounds for discipline
under FRAP 46

ClRCU T RULE 46-3
CHANGE OF ADDRESS

Changes in the address of counsel and pro se litigants nust be
reported to the Clerk of this Court inmediately and in writing.

ClRCU T RULE 46-4
PARTI Cl PATI ON OF LAW STUDENTS

An eligible | aw student acting under the supervision of a nenber
of the bar of this Court may appear on behalf of any client in a
case before this Court with the witten consent of the client if
the Requirenents for Student Practice before this Court are net.
The Requirenents for Student Practice are available fromthe
Cl erk of Court.

ClRCU T RULE 46-5
RESTRI CTI ONS ON PRACTI CE BY FORVER COURT EMPLOYEES

No former enployee of the court shall participate or assist, by
way of representation, consultation, or otherw se, in any case
that was pending in the Court during the enployee's period of
enpl oynment. It shall be the responsibility of any fornmer
enpl oyee, as well as the persons enploying or associating with a
former enpl oyee in the practice of |aw before this Court, to
ensure conpliance with this rule.

If it is shown that this rule would cause a substantial hardship
Wi th reference to a particular case, an attorney who is a forner
enpl oyee may apply to the Court for an exenption. The
application nust denonstrate that there has been a strict
conpliance with the rule with reference to the particul ar case
and in all other matters, that the attorney had no direct or
i ndirect involvenment with the case during enploynent with the
Court, and that the attorney was not enployed or assigned in the
chanbers of any judge who participated in the case.

FRAP 47
RULES BY COURTS OF APPEALS

Each court of appeals by action of a majority of the circuit
j udges in regular active service may fromtine to time nake and
amend rul es governing its practice not inconsistent with these
rules. In all cases not provided for by rule, the courts of
appeal s may regulate their practice in any manner not
i nconsistent with these rules. Copies of all rules nmade by a



court of appeals shall upon their pronul gation be furnished to
the Admi nistrative Ofice of the United State Courts.

ClRCU T RULE 47-1

EFFECTI VE DATE OF RULES

The O erk shall cause these rules to be republished on January 1
and July 1 of each year. Anmendnents to these rules shall be
effective on January 1 or July 1 follow ng their adoption, unless
ot herwi se directed by the Court.

FRAP 48

TI TLE

These rul es may be known and cited as the Federal Rul es of
Appel | at e Procedure.

ClRCU T RULE 48-1

TI TLE

The rules of the United States Court of Appeals for the Ninth
Circuit may be known as Circuit Rules.

Updat ed January 1, 1993

APPENDI X OF FORMS

Form 1. Notice of Appeal to a Court of Appeals From a Judgnment or
Order of a District Court

United States District Court for the

District of
Fil e Nunber
A B., Plaintiff

VS.
Noti ce of Appeal

C. D., Defendant

Notice is hereby given that C D., defendant above naned, hereby
appeals to the United States Court of Appeals for the Crcuit
(fromthe final judgnent)(fromthe order (describing it)) entered
in this action on the day of , 19 .



(s)
(Addr ess)

Attorney for C D
Updat ed January 1, 1993

Form 2. Notice of Appeal to a Court of Appeals From a Decision of
the Tax Court

TAX COURT OF THE UNI TED STATES Washi ngton, D.C.
A. B., Petitioner

VS.

Docket No.

Conmi ssi oner of Internal Revenue, Respondent.

Noti ce of Appea
Notice is hereby given that A B. hereby appeals to the United
States Court of Appeals for the Crcuit from|[that part of] the

decision of this court entered in the above captioned proceeding
on the day of , 19 [relating to ].

(s)
(Addr ess)

Counsel for A. B.

Form 3. Petition for Review of Order of an Agency, Board,
Commi ssion or O ficer

United States Court of Appeals for the Crcuit

A. B., Petitioner

VS.

Petition for Revi ew

XYZ Comm ssi on, Respondent



A.B. hereby petitions the court for review of the Order of the
XYZ Conmm ssion (describe the order) entered on
, 19 .

Attorney for Petitioner

Addr ess:

Form 4. Affidavit to Acconpany Mdtion for Leave to Appeal in
For ma Pauperis

United States District Court for the

District of

United States of Anerica

VS.

No.
A B.

Affidavit in Support of Mdtion to Proceed on Appeal in Forma
Pauperi s

|, , being first duly sworn, depose and say that | amthe in
t he above-entitled case; that in support of ny notion to proceed
on appeal w thout being required to prepay fees, costs or give
security therefor, | state that because of my poverty | am unable
to pay the costs of said proceeding or to give security therefor;
that | believe | amentitled to redress; and that the issues
which | desire to present on appeal are the follow ng:

| further swear that the responses which | have nade to the
questions and instructions belowrelating to ny ability to pay
the cost of prosecuting the appeal are true.

1. Are you presently enpl oyed?

a. If the answer is yes, state the anmount of your salary or wages
per nonth and give the nanme and address of your enployer.

b. If the answer is no, state the date of your |ast enploynment
and the anount of the salary and wages per nonth which you
recei ved.

2. Have you received within the past twelve nonths any incone
from a busi ness, profession or other formof self-enploynent, or



in the formof rent paynents, interest, dividends, or other
sour ce?

a. If the answer is yes, describe each source of incone, and
state the anount received fromeach during the past twelve
nmont hs.

Form 4. Conti nued

3. Do you own any cash or checking or savings account?

a. If the answer is yes, state the total value of the itens
owned.

4. Do you own any real estate, stocks, bonds, notes, autonobil es,
or ot her val uable property (excluding ordinary househol d
f urni shings and cl ot hing) ?

a. If the answer is yes, describe the property and state its
appr oxi mat e val ue.

5. List the persons who are dependent upon you for support and
state your relationship to those persons.

| understand that a fal se statenment or answer to any questions in
this affidavit will subject me to penalties for perjury.

SUBSCRI BED AND SWORN TO before ne this day of
19 .

Let the applicant proceed w thout prepaynent of costs or fees or
the necessity of giving security therefor.

D strict Judge

Form 5. Notice of Appeal to a Court of Appeals froma Judgnment or
Order of a District Court or a Bankruptcy Appellate Panel

United States District Court for the

District of

Inre

)



Debt or

)

)

) File No. _

Plaintiff

)

)

V.

)

)

)

Def endant

)

Notice of Appeal to United States Court of Appeals for the

Circuit , the
plaintiff [or defendant or other party] appeals to the United
States Court of Appeals for the Circuit fromthe
final judgment [or order or decree] of the district court for the
di strict of [ or bankruptcy appell ate panel or the
circuit], entered in this case on :

19  [here describe the judgnent, order, or decree]

The parties to the judgnent [or order or decree] appealed from
and the names and addresses of their respective attorneys are as
fol | ows:

Dat ed

Si gned

Attorney for Appell ant
Addr ess:




(As added Apr. 25, 1989, eff. Dec. 1, 1989.)



