/* The final part of the FRCP. */

A party objecting to the recomrended di sposition of the matter
shal |l pronptly arrange for the transcription of the record, or
portions of it as all parties may agree upon or the magi strate
deens sufficient, unless the district judge otherw se directs.
Wthin 10 days after being served with a copy of the reconmended
di sposition, a party may serve and file specific, witten

obj ections to the proposed findings and reconmendati ons. A party
may respond to another party's objections within 10 days after
bei ng served with a copy thereof. The district judge to whomthe
case i s assigned shall nmake a de novo determ nation upon the
record, or after additional evidence, of any portion of the

magi strate's disposition to which specific witten objection has
been made in accordance with this rule. The district judge may
accept, reject, or nodify the recommended deci sion, receive
further evidence, or recommt the matter to the nagistrate with
i nstructions.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

RULE 73. MAG STRATES; TRI AL BY CONSENT AND APPEAL OPTI ONS

(a) Powers; Procedure. When specially designated to exercise such
jurisdiction by local rule or order of the district court and
when all parties consent thereto, a magistrate may exercise the
authority provided by Title 28, U S.C. [sec.] 636(c) and may
conduct any or all proceedings, including a jury or nonjury
trial, in a civil case. A record of the proceedings shall be nade
in accordance with the requirenments of Title 28, U S.C [sec.]
636(c) (7).

(b) Consent. When a magi strate has been designated to exercise
civil trial jurisdiction, the clerk shall give witten notice to
the parties of their opportunity to consent to the exercise by a
magi strate of civil jurisdiction over the case, as authorized by
Title 28, U.S.C. [sec.] 636(c). If, within the period specified
by local rule, the parties agree to a magi strate's exerci se of
such authority, they shall execute and file a joint form of
consent or separate fornms of consent setting forth such el ection.

No district judge, magistrate, or other court official shal
attenpt to persuade or induce a party to consent to a reference
of a civil matter to a magi strate under this rule, nor shall a
district judge or magistrate be inforned of a party's response to
the clerk's notification, unless all parties have consented to
the referral of the matter to a magi strate.

The district judge, for good cause shown on the judge's notion,

or under extraordinary circunstances shown by a party, may vacate
a reference of a civil matter to a nagi strate under this
subdi vi si on



(c) Normal Appeal Route. In accordance with Title 28, U S.C
[sec.] 636(c)(3), unless the parties otherwi se agree to the
optional appeal route provided for in subdivision (d) of this
rul e, appeal froma judgnent entered upon direction of a

magi strate in proceedings under this rule will lie to the court
of appeals as it would froma judgnment of the district court.

(d) Optional Appeal Route. In accordance with Title 28, U S.C
[sec.] 636(c)(4), at the tinme of reference to a nagistrate, the
parties may consent to appeal on the record to a judge of the
district court and thereafter, by petition only, to the court of
appeal s.

RULE 74. METHOD OF APPEAL FROM MAG STRATE TO DI STRI CT JUDGE UNDER
TITLE 28, U S.C. [sec.] 636(c)(4) AND RULE 73(d)

(a) When Taken. When the parties have el ected under Rule 73(d) to
proceed by appeal to a district judge from an appeal abl e deci si on
made by a magi strate under the consent provisions of Title 28, U
S.C. [sec.] 636(c)(4), an appeal may be taken from the decision
of a magistrate by filing with the clerk of the district court a
notice of appeal within 30 days of the date of entry of the

j udgnent appealed from but if the United States or an officer or
agency thereof is a party, the notice of appeal nay be filed by
any party within 60 days of such entry. If a tinely notice of
appeal is filed by a party, any other party may file a notice of
appeal within 14 days thereafter, or within the tine otherw se
prescribed by this subdivision, whichever period |ast expires.

The running of the time for filing a notice of appeal is
termnated as to all parties by the tinely filing of any of the
following notions with the magi strate by any party, and the ful
tinme for appeal fromthe judgnent entered by the magistrate
conmences to run anew fromentry of any of the foll ow ng orders:
(1) granting or denying a notion for judgment under Rule 50(b);
(2) granting or denying a notion under Rule 52(b) to amend or
make additional findings of fact, whether or not an alteration of
t he judgnment would be required if the notion is granted; (3)
granting or denying a notion under Rule 59 to alter or anmend the
j udgnent; (4) denying a notion for a new trial under Rule 59.

An interlocutory decision or order by a magi strate which, if nade
by a judge of the district court, could be appeal ed under any
provision of |aw, may be appealed to a judge of the district
court by filing a notice of appeal within 15 days after entry of
t he decision or order, provided the parties have elected to
appeal to a judge of the district court under Rule 73(d). An
appeal of such interlocutory decision or order shall not stay the
proceedi ngs before the magi strate unl ess the magi strate or judge
shal | so order.

Upon a show ng of excusabl e neglect, the magistrate may extend
the time for filing a notice of appeal upon notion filed not



| ater than 20 days after the expiration of the tinme otherw se
prescribed by this rule.

(b) Notice of Appeal; Service. The notice of appeal shall specify
the party or parties taking the appeal, designate the judgnent,
order or part thereof appealed from and state that the appeal is
to a judge of the district court. The clerk shall mail copies of
the notice to all other parties and note the date of mailing in
the civil docket.

(c) Stay Pendi ng Appeal. Upon a showi ng that the magi strate has
refused or otherwise failed to stay the judgnent pendi ng appeal
to the district judge under Rule 73(d), the appellant may make
application for a stay to the district judge wth reasonable
notice to all parties. The stay may be conditioned upon the
filing in the district court of a bond or other appropriate
security.

(d) Dismssal. For failure to conply with these rules or any

| ocal rule or order, the district judge may take such action as
i s deemed appropriate, including dismssal of the appeal. The
district judge also may dism ss the appeal upon the filing of a
stipulation signed by all parties, or upon notion and notice by
t he appel |l ant.

RULE 75. PROCEEDI NGS ON APPEAL FROM MAG STRATE TO DI STRI CT JUDGE
UNDER RULE 73(d)

(a) Applicability. In proceedings under Title 28, U S. C. [sec.]
636(c), when the parties have previously elected under Rule 73
(d) to appeal to a district judge rather than to the court of
appeal s, this rule shall govern the proceedi ngs on appeal .

(b) Record on Appeal

(1) Conposition. The original papers and exhibits filed with the
clerk of the district court, the transcript of the proceedi ngs,

i f any, and the docket entries shall constitute the record on
appeal. In lieu of this record the parties, within 10 days after
the filing of the notice of appeal, may file a joint statenent of
t he case showi ng how the issues presented by the appeal arose and
wer e deci ded by the nmagistrate, and setting forth only so many of
the facts averred and proved or sought to be proved as are
essential to a decision of the issues presented.

(2) Transcript. Wthin 10 days after filing the notice of appeal

t he appell ant shall nmake arrangenents for the production of a
transcript of such parts of the proceedings as the appell ant
deenms necessary. Unless the entire transcript is to be included,
the appellant, within the tinme provided above, shall serve on the
appellee and file with the court a description of the parts of
the transcript which the appellant intends to present on the
appeal . If the appellee deens a transcript of other parts of the
proceedi ngs to be necessary, within 10 days after the service of



the statenent of the appellant, the appellee shall serve on the
appel lant and file with the court a designation of additional
parts to be included. The appellant shall pronptly make
arrangenents for the inclusion of all such parts unless the
magi strate, upon notion, exenpts the appellant from providing
certain parts, in which case the appellee nmay provide for their
transcription.

(3) Statenent in Lieu of Transcript. If no record of the
proceedings is available for transcription, the parties shall,

Wi thin 10 days after the filing of the notice of appeal, file a
statenent of the evidence fromthe best avail able neans to be
submitted in lieu of the transcript. If the parties cannot agree
they shall submit a statenment of their differences to the

magi strate for settlenment.

(c) Time for Filing Briefs. Unless a local rule or court order
ot herwi se provides, the following tinme limts for filing briefs
shal | apply.

(1) The appellant shall serve and file the appellant's brief
Wi thin 20 days after the filing of the transcript, statenment of
the case, or statenent of the evidence.

(2) The appellee shall serve and file the appellee's brief within
20 days after service of the brief of the appellant.

(3) The appellant may serve and file a reply brief within 10 days
after service of the brief of the appell ee.

(4) If the appellee has filed a cross-appeal, the appellee may
file areply brief limted to the issues on the cross-appeal
Wit hin 10 days after service of the reply brief of the appellant.

(d) Length and Formof Briefs. Briefs may be typewitten. The
| ength and formof briefs shall be governed by l|ocal rule.

(e) Oal Argunent. The opportunity for the parties to be heard on
oral argunent shall be governed by |ocal rule.

RULE 76. JUDGMVENT OF THE DI STRI CT JUDGE ON THE APPEAL UNDER RULE
73(d) AND COSTS

(a) Entry of Judgnment. When the parties have el ected under Rule
73(d) to appeal froma judgnment of the magistrate to a district

j udge, the clerk shall prepare, sign, and enter judgnment in
accordance with the order or decision of the district judge

foll owi ng an appeal froma judgnent of the magistrate, unless the
district judge directs otherwise. The clerk shall nmail to al
parties a copy of the order or decision of the district judge.

(b) Stay of Judgnments. The decision of the district judge shal
be stayed for 10 days during which tinme a party nmay petition the
district judge for rehearing, and a tinely petition shall stay



the decision of the district judge pending disposition of a
petition for rehearing. Upon the notion of a party, the decision
of the district judge nay be stayed in order to allow a party to
petition the court of appeals for |eave to appeal.

(c) Costs. Except as otherw se provided by |aw or ordered by the
di strict judge, costs shall be taxed against the losing party; if
a judgnment of the magistrate is affirned in part or reversed in
part, or is vacated, costs shall be allowed only as ordered by
the district judge. The cost of the transcript, if necessary for
the determ nation of the appeal, and the prem uns paid for bonds
to preserve rights pending appeal shall be taxed as costs by the
clerk.

X. DI STRI CT COURTS AND CLERKS

RULE 77. DI STRI CT COURTS AND CLERKS

(a) District Courts Always Open. The district courts shall be
deenmed al ways open for the purpose of filing any pl eading or

ot her proper paper, of issuing and returning nmesne and fi nal
process, and of making and directing all interlocutory notions,
orders, and rules.

(b) Trials and Hearings; Oders in Chanbers. Al trials upon the
nerits shall be conducted in open court and so far as conveni ent
in a regular court room All other acts or proceedi ngs nay be
done or conducted by a judge in chanbers, w thout the attendance
of the clerk or other court officials and at any place either

Wi thin or without the district; but no hearing, other than one ex
parte, shall be conducted outside the district wthout the
consent of all parties affected thereby.

(c) Cerk's Ofice and Orders by Cerk. The clerk's office with
the clerk or a deputy in attendance shall be open during business
hours on all days except Saturdays, Sundays, and |egal holidays,
but a district court may provide by local rule or order that its
clerk's office shall be open for specified hours on Saturdays or
particul ar | egal holidays other than New Year's Day, Birthday of
Martin Luther King, Jr., Washington's Birthday, Menorial Day,

| ndependence Day, Labor Day, Col unbus Day, Veterans Day,

Thanksgi ving Day, and Christnmas Day. All notions and applications
in the clerk's office for issuing nmesne process, for issuing
final process to enforce and execute judgnents, for entering
defaults or judgnments by default, and for other proceedi ngs which
do not require all owance or order of the court are grantable of
course by the clerk; but the clerk's action nay be suspended or
altered or rescinded by the court upon cause shown.

(d) Notice of Orders or Judgnents. |Imediately upon the entry of
an order or judgnment the clerk shall serve a notice of the entry
by mail in the manner provided for in Rule 5 upon each party who
is not in default for failure to appear, and shall nake a note in



t he docket of the mailing. Any party may in addition serve a
notice of such entry in the manner provided in Rule 5 for the
servi ce of papers. Lack of notice of the entry by the clerk does
not affect the time of appeal or relieve or authorize the court
to relieve a party for failure to appeal within the tinme all owed,
except as permitted in Rule 4(a) of the Federal Rules of
Appel | at e Procedure.

Not e. Anmended April 30, 1991, effective Decenber 1, 1991.

RULE 78. MOTI ON DAY

Unl ess local conditions nake it inpracticable, each district
court shall establish regular times and places, at intervals
sufficiently frequent for the pronpt dispatch of business, at

whi ch notions requiring notice and hearing may be heard and

di sposed of; but the judge at any tinme or place and on such
notice, if any, as the judge consi ders reasonabl e nay nmake orders
for the advancenent, conduct, and hearing of actions.

To expedite its business, the court may nmake provision by rule or
order for the subm ssion and determ nation of notions w thout
oral hearing upon brief witten statenents of reasons in support
and opposition.

RULE 79. BOOKS AND RECORDS KEPT BY THE CLERK AND ENTRI ES THEREI N

(a) Cvil Docket. The clerk shall keep a book known as "civil
docket™ of such formand style as may be prescribed by the
Director of the Adm nistrative Ofice of the United States Courts
Wi th the approval of the Judicial Conference of the United
States, and shall enter therein each civil action to which these
rul es are made applicable. Actions shall be assigned consecutive
file nunbers. The file nunber of each action shall be noted on
the folio of the docket whereon the first entry of the action is
made. All papers filed with the clerk, all process issued and
returns made thereon, all appearances, orders, verdicts, and

j udgnents shall be entered chronologically in the civil docket on
the folio assigned to the action and shall be nmarked with its
file nunber. These entries shall be brief but shall show the

nat ure of each paper filed or wit issued and the substance of
each order or judgnent of the court and of the returns show ng
execution of process. The entry of an order or judgnment shal

show the date the entry is made. Wen in an action trial by jury
has been properly demanded or ordered the clerk shall enter the
word "jury” on the folio assigned to that action.

(b) G vil Judgnents and Orders. The clerk shall keep, in such
formand manner as the Director of the Adm nistrative Ofice of
the United States Courts with the approval of the Judici al
Conference of the United States may prescribe, a correct copy of
every final judgnment or appeal abl e order, or order affecting



title to or lien upon real or personal property, and any ot her
order which the court may direct to be kept.

(c) Indices; Calendars. Suitable indices of the civil docket and
of every civil judgment and order referred to in subdivision (b)
of this rule shall be kept by the clerk under the direction of
the court. There shall be prepared under the direction of the
court cal endars of all actions ready for trial, which shal

di stinguish "jury actions" from"court actions."”

(d) O her Books and Records of the Cerk. The clerk shall also
keep such ot her books and records as nay be required fromtine to
time by the Director of the Admnistrative Ofice of the United
States Courts with the approval of the Judicial Conference of the
United States.

RULE 80. STENOGRAPHER, STENOGRAPHI C REPORT OR TRANSCRI PT AS
EVI DENCE

(a) [ Abrogat ed]
(b) [ Abrogat ed]

(c) Stenographic Report or Transcript as Evidence. \Wenever the
testinmony of a witness at a trial or hearing which was
stenographically reported is adm ssible in evidence at a |ater
trial, it may be proved by the transcript thereof duly certified
by the person who reported the testinony.

Xl .  GENERAL PROVI SI ONS

RULE 81. APPLI CABILITY I N GENERAL
(a) To What Proceedi ngs Applicabl e.

(1) These rules do not apply to prize proceedings in admralty
governed by Title 10, U S.C. [sec.] 7651-7681. They do not apply
to proceedi ngs in bankruptcy or proceedings in copyright under
Title 17, U.S.C., except in so far as they may be nade applicable
thereto by rules pronul gated by Suprene Court of the United
States. They do not apply to nental health proceedings in the
United States District Court for the District of Col unbia.

(2) These rules are applicable to proceedings for adm ssion to
citizenshi p, habeas corpus, and quo warranto, to the extent that
the practice in such proceedings is not set forth in statutes of
the United States and has heretofore conforned to the practice
of civil actions. The wit of habeas corpus, or order to show
cause, shall be directed to the person having custody of the
person detained. It shall be returned within 3 days unless for
good cause shown additional time is allowed which in cases



brought under 28 U.S.C. [sec.] 2254 shall not exceed 40 days, and
in all other cases shall not exceed 20 days.

(3) In proceedings under Title 9, U S.C, relating to
arbitration, or under the Act of May 20, 1926, ch. 347, [sec.] 9
(44 Stat.585), U S.C., Title 45, [sec.] 159, relating to boards
of arbitration of railway |abor disputes, these rul es apply only
to the extent that matters of procedure are not provided for in

t hose statutes. These rules apply to proceedings to conpel the
giving of testinony or production of documents in accordance with
a subpoena issued by an officer or agency of the United States
under any statute of the United States except as otherw se

provi ded by statute or by rules of the district court or by order
of the court in the proceedings.

(4) These rules do not alter the nethod prescribed by the Act of
February 18, 1922, c. 57, [sec.] 2 (42 Stat. 388), U S.C, Title
7, [sec.] 292; or by the Act of June 10, 1930, c. 436, [sec.] 7
(46 Stat. 534), as anended, U.S.C., Title 7, [sec.] 499g(c), for
instituting proceedings in the United States district courts to
review orders of the Secretary of Agriculture; or prescribed by
the Act of June 25, 1934, c. 742, [sec.] 2 (48 Stat. 1214), U S
C., Title 15, [sec.] 522, for instituting proceedings to review
orders of the Secretary of the Interior; or prescribed by the Act
of February 22, 1935, c. 18, [sec.] 5 (49 Stat.31), US.C, Title
15, [sec.] 715d(c), as extended, for instituting proceedings to
review orders of petrol eum control boards; but the conduct of
such proceedings in the district courts shall be made to conform
to these rules so far as applicable.

(5) These rules do not alter the practice in the United States
district courts prescribed in the Act of July 5, 1935, c¢. 372,
[sec.] 9 and 10 (49 Stat. 453), as anended, U S.C., Title 29,
[sec.] 159 and 160, for begi nning and conducting proceedings to
enforce orders of the National Labor Relations Board; and in
respects not covered by those statutes, the practice in the
district courts shall conformto these rules so far as
appl i cabl e.

(6) These rules apply to proceedings for enforcenment or review of
conpensati on orders under the Longshorenen's and Harbor Workers'
Conpensation Act, Act of March 4, 1927, c. 509, [sec.] 18, 21 (44
Stat. 1434, 1436), as anmended, U.S.C., Title 33, [ sec. ] 918, 921,
except to the extent that matters of procedure are provided for
in that Act. The provisions for service by publication and for
answer in proceedings to cancel certificates of citizenship under
the Act of June 27, 1952, c. 477, Title Il1l, c. 2, [sec.] 340 (66
Stat. 260), U.S.C., Title 8, [sec.] 1451, remain in effect.

(7) [ Abrogated]

(b) Scire Facias and Mandanus. The wits of scire facias and
mandamus are abolished. Relief heretofore avail able by nmandanus
or

scire facias nay be obtained by appropriate action or by



appropriate notion under the practice prescribed in these rules.

(c) Renpbved Actions. These rules apply to civil actions renoved
to the United States district courts fromthe state courts and
govern procedure after renoval. Repleading is not necessary

unl ess the court so orders. In a renoved action in which the

def endant has not answered, the defendant shall answer or present
t he ot her defenses or objections avail able under these rules
Wi t hin 20 days after the receipt through service or otherw se of
a copy of the initial pleading setting forth the claimfor relief
upon which the action or proceeding is based, or within 20 days
after the service of sumons upon such initial pleading, then
filed, or wwthin 5 days after the filing of the petition for
renoval , whichever period is longest. If at the tinme of renoval
all necessary pl eadi ngs have been served, a party entitled to
trial by jury under Rule 38 shall be accorded it, if the party's
demand therefor is served within 10 days after the petition for
renoval is filed if the party is the petitioner, or if not the
petitioner within 10 days after service on the party of the
notice of filing the petition. A party who, prior to renoval, has
made an express demand for trial by jury in accordance with state
| aw, need not nmake a demand after renmpval. If state |aw
applicable in the court fromwhich the case is renoved does not
require the parties to nmake express demands in order to
claimtrial by jury, they need not nake denmands after renoval

unl ess the court directs that they do so within a specified tine
if they desire to claimtrial by jury. The court may make this
direction on its own notion and shall do so as a matter of course
at the request of any party. The failure of a party to nake
demand as directed constitutes a waiver by that party of trial by

jury.
(d) [ Abrogat ed]

(e) Law Applicable. Wenever in these rules the aw of the state
in which the district court is held is made applicable, the | aw
applied in the District of Colunbia governs proceedings in the
United States District Court for the District of Colunbia. Wen
the word "state" is used, it includes, if appropriate, the
District of Colunbia. Wien the term"statute of the United
States" is used, it includes, so far as concerns proceedings in
the United States District Court for the District of Columnbia,
any Act of Congress locally applicable to and in force in the
District of Colunbia. Wien the law of a state is referred to, the
word "law' includes the statutes of that state and the state

j udi ci al decisions construing them

(f) References to Oficer of the United States. Under any rule in
whi ch reference is made to an officer or agency of the United
States, the term"officer"” includes a district director of

i nternal revenue, a former district director or collector of

i nternal revenue, or the personal representative of a deceased
district director or collector of internal revenue.



RULE 82. JURI SDI CTI ON AND VENUE UNAFFECTED

These rul es shall not be construed to extend or limt the
jurisdiction of the United States district courts or the venue of
actions therein. An admralty or maritime claimwthin the
meani ng of Rule 9(h) shall not be treated as a civil action for

t he purposes of Title 28, U S. C. [sec.] 1391-93.

RULE 83. RULES BY DI STRI CT COURTS

Each district court by action of a magjority of the judges thereof
may fromtine to time, after giving appropriate public notice and
an opportunity to coment, make and anend rul es governing its
practice not inconsistent with these rules. Alocal rule so
adopt ed shall take effect upon the date specified by the district
court and shall remain in effect unless anmended by the district
court or abrogated by the judicial council of the circuit in
which the district is |ocated. Copies of rules and anmendnents so
made by any district court shall upon their promul gation be
furnished to the judicial council and the Adm nistrative Ofice
of the United States Courts and be nade available to the public.
In all cases not provided for by rule, the district judges and
magi strates may regul ate their practice in any manner not

i nconsistent wwth these rules or those of the district in which

t hey act.

RULE 84. FORMS

The fornms contained in the Appendi x of Forns [not included
herein] are sufficient under the rules and are intended to
indicate the sinplicity and brevity of statenent which the rules
cont enpl at e.

RULE 85. TITLE

These rul es may be known and cited as the Federal Rules of Cvil
Pr ocedur e.

RULE 86. EFFECTI VE DATE

(a) [Effective Date of Original Rules]. These rules will take
effect on the day which is 3 nonths subsequent to the adjournment
of the second regul ar session of the 75th Congress, but if that
day is prior to Septenber 1, 1938, then these rules wll take
effect on Septenber 1, 1938. They govern all proceedings in
actions brought after they take effect and also all further
proceedi ngs in actions then pending, except to the extent that in
the opinion of the court their application in a particular action
pendi ng when the rules take effect would not be feasible or would
wor k injustice, in which event the former procedure applies.



(b) Effective Date of Amendnents. The anmendnents adopted by the
Supreme Court on Decenber 27, 1946, and transmitted to the
Attorney General on January 2, 1947, shall take effect on the day
whi ch is three nonths subsequent to the adjournnment of the first
regul ar session of the 80th Congress, but, if that day is prior
to Septenber 1, 1947, then these anmendnents shall take effect on
Septenber 1, 1947. They govern all proceedings in actions brought
after they take effect and also all further proceedings in
actions then pending, except to the extent that in the opinion of
the court their application in a particular action pendi ng when
the anendnents take effect would not be feasible or would work

i njustice, in which event the forner procedure applies.

(c) Effective Date of Anendnments. The anendnents adopted by the
Supreme Court on Decenber 29, 1948, and transmitted to the
Attorney General on Decenber 31, 1948, shall take effect on the
day followi ng the adjournnment of the first regular session of the
81st Congress.

(d) Effective Date of Amendnents. The anmendnents adopted by the
Supreme Court on April 17, 1961, and transmtted to the Congress
on April 18, 1961, shall take effect on July 19, 1961. They
govern all proceedings in actions brought after they take effect
and also all further proceedings in actions then pending, except
to the extent that in the opinion of the court their application
in a particular action pending when the anmendnents take effect
woul d not be feasible or would work injustice, in which event the
f or mer procedure applies.

(e) Effective Date of Amendnents. The anmendnents adopted by the
Supreme Court on January 21, 1963, and transmtted to the
Congress on January 21, 1963, shall take effect on July 1, 1963.
They govern all proceedings in actions brought after they take
effect and also all further proceedings in actions then pending,
except to the extent that in the opinion of the court their
application in a particular action pendi ng when the anmendnents
take effect would not be feasible or would work injustice, in
whi ch event the former procedure applies.



