[* Part 3 of 6 of the Mbddel rules of Professional Conduct. */
RULE 4-1. 15 SAFEKEEPI NG PROPERTY

(a) Alawer shall hold in trust, separate fromthe |awer's
own property, funds and property of clients or third persons that
are in a lawer's possession in connection with a representati on.
Al | funds, including advances for costs and expenses, shall be
kept in a separate account maintained in the state where the
| awyer's office is situated or el sewhere with the consent of the
client or third person, provided that funds nmay be separately
hel d and mai ntai ned other than in a bank account if the |awer
receives witten permssion fromthe client to do so and provi ded
that such witten perm ssion is received prior to nmaintaining the
funds other than in a separate bank account. In no event may the
| awyer commingle the client's funds with those of his or hers or
those of his or her law firm Qher property shall be identified
as such and appropriately safeguarded. Conplete records of such
account funds and ot her property, including client funds not
mai ntai ned in a separate bank account, shall be kept by the

| awyer .

(b) Upon receiving funds or other property in which a client
or third person has an interest, a |awer shall pronptly notify
the client or third person. Except as stated in this rule or
ot herwi se permitted by |law or by agreenment with the client, a
| awyer shall pronptly deliver to the client or third person any
funds or other property that the client or third person is
entitled to receive and, upon request by the client or third
person, shall pronptly render a full accounting regarding such

property.

(c) Wien in the course of representation a lawer is in
possession of property in which both the | awer and anot her
person claiminterests, the property shall be treated by the
| awyer as trust property, but the portion belonging to the | awer
or law firmshall be withdrawn within a reasonable tinme after it
becones due unless the right of the lawer or law firmto receive
it is disputed, in which event the portion in dispute shall be
kept separate by the |lawer until the dispute is resol ved.

Comrent

A | awyer shoul d hold property of others with the care
required of a professional fiduciary. Securities should be kept
in a safe deposit box, except when sone other form of safekeeping
is warranted by special circunmstances. Al property which is the
property of clients or third persons should be kept separate from
the | awyer's business and personal property and, if noney, in one
or nore trust accounts, unless requested otherwise in witing by
the client. Separate trust accounts nay be warranted when
adm ni stering estate noney or acting in simlar fiduciary
capacities.



Lawyers often receive funds fromthird parties from which
the lawyer's fee will be paid. |If there is risk that the client
may divert the funds w thout paying the fee, the |l awer is not
required to remt the portion fromwhich the fee is to be paid.
However, a | awer may not hold funds to coerce a client into
accepting the lawer's contention. The disputed portion of the
funds shoul d be kept in trust and the |awer shoul d suggest neans
for pronpt resolution of the dispute, such as arbitration. The
undi sputed portion of the funds shall be pronptly distributed.

Third parties, such as a client's creditors, nmay have just
cl ains agai nst funds or other property in a |awer's custody. A
| awyer may have a duty under applicable law to protect such third
party clainms against wongful interference by the client and,
accordingly, may refuse to surrender the property to the client.
However, a | awyer should not unilaterally assune to arbitrate a
di spute between the client and the third party and where
appropriate the | awer should consider the possibility of
depositing the property or funds in dispute into the registry of
t he applicable court so that the matter may be adj udi cat ed.

The obligations of a | awyer under this rule are independent
of those arising fromactivity other than rendering | egal
services. For exanple, a |awer who serves as an escrow agent is
governed by the applicable law relating to fiduciaries even
t hough the | awyer does not render |egal services in the
transacti on.

Money or other property entrusted to a | awer for a specific
pur pose, I ncluding advances for costs and expenses, is held in
trust and nmust be applied only to that purpose. Mney and ot her
property of clients comng into the hands of a |lawer are not
subject to counterclaimor setoff for attorney's fees, and a
refusal to account for and deliver over such property upon demand
shal |l be a conversion. This is not to preclude the retention of
noney or other property upon which a |awer has a valid lien for
services or to preclude the paynent of agreed fees fromthe
proceeds of transactions or collections.

RULE 4-1.16 DECLI NI NG OR TERM NATI NG REPRESENTATI ON

(a) Except as stated in paragraph (c), a |lawer shall not
represent a client or, where representation has conmenced, shal
Wi t hdraw fromthe representation of a client if:

(1) The representation will result in violation of the rules
of professional conduct or |aw,

(2) The lawyer's physical or nental condition materially
inmpairs the lawer's ability to represent the client; or

(3) The lawyer is discharged.

(b) Except as stated in paragraph (c), a |lawer may w t hdraw
fromrepresenting a client if withdrawal can be acconplished



wi t hout nmaterial adverse effect on the interests of the client,
or if:

(1) The client persists in a course of action involving the
| awyer's services that the | awer reasonably believes is crimnal
or fraudul ent;

(2) The client has used the |awer's services to perpetrate
a crime or fraud;

(3) Aclient insists upon pursuing an objective that the
| awyer consi ders repugnant or i nprudent;

(4) The client fails substantially to fulfill an obligation
to the |l awer regarding the | awer's services and has been given
reasonabl e warning that the Iawer will wthdraw unl ess the
obligation is fulfilled;

[* In English, this is withdrawal for failure to pay fees. */

(5) The representation will result in an unreasonabl e
financi al burden on the | awyer or has been rendered unreasonably
difficult by the client; or

(6) O her good cause for wthdrawal exists.

(c) When ordered to do so by a tribunal, a |lawer shal
conti nue representati on notw thstandi ng good cause for
term nating the representation.

[* This section has been rightfylly condemmed by many. If an
attorney wants to withdraw, howis the client served by the
continuing forced representation of counsel. */

(d) Upon term nation of representation, a | awer shall take
steps to the extent reasonably practicable to protect a client's
i nterest, such as giving reasonable notice to the client,
allowing tine for enpl oynent of other counsel, surrendering
papers and property to which the client is entitled and refunding
any advance paynent of fee that has not been earned. The |awyer
may retain papers and other property relating to or belonging to
the client to the extent permtted by | aw

Comrent

A | awyer shoul d not accept representation in a matter unless
it can be performed conpetently, pronptly, w thout inproper
conflict of interest and to conpletion.

Mandat ory w t hdr awal

A lawer ordinarily nust decline or withdraw from
representation if the client demands that the | awyer engage in
conduct that is illegal or violates the Rules of Professional
Conduct or law. The lawyer is no obliged to decline or wthdraw



si nply because the client suggests such a course of conduct; a
client may nake such a suggestion in the hope that a | awer wll
not be constrained by a professional obligation.

Whien a | awyer has been appointed to represent a client,
Wi t hdrawal ordinarily requires approval of the appointing
authority. See also rule 4-6.2. Difficulty may be encountered
if withdrawal is based on the client's demand that the | awer
engage i n unprofessional conduct. The court may wi sh an
expl anation for the withdrawal, while the | awyer may be bound to
keep confidential the facts that would constitute such an
expl anation. The |lawyer's statenent that professional
considerations require termnation of the representation
ordinarily should be accepted as sufficient.

Di schar ge

A client has a right to discharge a |lawer at any tine, with
or without cause, subject to liability for paynent for the
| awyer's services. Were future dispute about the w thdrawal may
be anticipated, it may be advisable to prepare a witten
statenment reciting the circunstances.

Whet her a client can di scharge appoi nted counsel my depend
on applicable law. A client seeking to do so should be given a
full explanation of the consequences. These consequences may
i ncl ude a decision by the appointing authority that appoi ntnent
of successor counsel is unjustified, thus requiring the client to
represent hinself.

If the client is nentally inconpetent, the client may |ack
the | egal capacity to discharge the lawer, and in any event the
di scharge may be seriously adverse to the client's interests. The
| awyer shoul d make special effort to help the client consider the
consequences and, in an extrenme case, may initiate proceedi ngs
for a conservatorship or simlar protection of the client. See
rule 4-1.14.

Optional wi thdrawal

A lawer may withdraw fromrepresentation in sone
ci rcunmstances. The |awyer has the option to withdraw if it can
be acconplished without nmaterial adverse effect on the client's
interests. Wthdrawal is also justified if the client persists
in a course of action that the | awer reasonably believes is
crimnal or fraudulent, for a lawer is not required to be
associ ated with such conduct even if the | awer does not further
it. Wthdrawal is also permtted if the |awer's services were
m sused in the past even if that would materially prejudice the
client. The |awer also may wi t hdraw where the client insists on
a repugnant or inprudent objective.

A lawer may withdraw if the client refuses to abide by the
terms of an agreenment relating to the representation, such as an



agreement concerning fees or court costs or an agreenent limting
t he objectives of the representation.

Assi sting the client upon w thdrawal

Even if the | awer has been unfairly discharged by the
client, a |lawer nust take all reasonable steps to mtigate the
consequences to the client. The |awer may retain papers and
ot her property as security for a fee only to the extent permtted
by | aw.

/* In some states attorney's may retain papers until their fees
are paid. */

Whet her or not a | awer for an organi zation may under
certain unusual circunstances have a | egal obligation to the
organi zation after w thdrawi ng or being discharged by the
organi zation's highest authority is beyond the scope of these
rul es.

Ref undi ng advance paynent of unearned fee

Upon term nation of representation, a |lawer should refund
to the client any advance paynent of a fee that has no been
ear ned. This does not preclude a | awer fromretaining any
reasonabl e nonrefundabl e fee which the client agreed woul d be
deenmed earned when the | awer commenced the client's
representation. See also rule 4-1.5.

4-2. COUNSELOR
RULE 4-2.1 ADVI SER

In representing a client, a | awer shall exercise
I ndependent professional judgnent render candid advice. 1In
rendering advice, a |lawer may refer not only to |l aw but to other
consi derations such as noral, econom c, social and political
factors that nay be relevant to the client's situation.

Comment
Scope of advice

Aclient is entitled to straightforward advi ce expressing
the | awyer's honest assessnent. Legal advice often involves
unpl easant facts and alternatives that a client nay be
disinclined to confront. 1In presenting advice, a | awer
endeavors to sustain the client's norale and may put advice in as
acceptable a formas honesty permts. However, a | awer should
not be deterred fromgiving candid advice by the prospect that
the advice will be unpalatable to the client.

Advi ce couched in narromy legal ternms may be of little
value to a client, especially where practical considerations,



such as cost or effects on other people, are predom nant. Purely
technical |egal advice, therefore, can sonetines be i nadequate.

It is proper for a |lawer to refer to relevant noral and et hical
considerations in giving advice. Although a |lawer is not a
noral advisor as such, noral and ethical considerations inpinge
upon nost | egal questions and may decisively influence how the
law wi || be appli ed.

A client may expressly or inpliedly ask the | awer for
purely technical advice. Wen such a request is nmade by a client
experienced in legal matters, the | awer may accept it at face
val ue. Wien such a request is nmade by a client inexperienced in
| egal matters, however, the |lawer's responsibility as adviser
may include indicating that nore nay be involved than strictly
| egal consi derati ons.

Matters that go beyond strictly |l egal questions may al so be
in the domain of another profession. Famly matters can invol ve
problens within the professional conpetence of psychiatry,
clinical psychol ogy, or social work business matters can invol ve
problens within the conpetence of the accounting profession or of
financial specialists. Were consultation with a professional in
another field is itself sonething a conpetent |awer would
reconmend, the | awer should nmake such a recommendation. At the
sane tine, a lawer's advice at its best often consists of
reconmendi ng a course of action in the face of conflicting
reconmendati ons of experts.

O fering advice

In general, a |lawer is not expected to give advice until
asked by the client. However, when a | awer knows that a client
proposes a course of action that is likely to result in
substanti al adverse | egal consequences to the client, duty to the
client under rule 4-1.4 may require that the |awer act if the
client's course of action is related to the representation. A
| awyer ordinarily has no duty to initiate investigation of a
client's affairs or to give advice that the client has indicated
is unwanted, but a lawer nmay initiate advice to a client when
doi ng so appears to be in the client's interest.

RULE 4-2.2 | NTERVEDI ARY
(a) Alawer may act as internediary between clients if:

(1) The lawyer consults with each client concerning the
i nplications of the conmon representation, including the
advant ages and risks involved, and the effect on the attorney-
client privileges and obtains each client's consent to the comon
representation;

(2) The |l awyer reasonably believes that the matter can be
resolved on terns conpatible with the clients' best interests,
that each client will be able to nake adequately infornmed
decisions in the matter, and that there is little risk of



material prejudice to the interests of any of the clients if the
contenpl ated resolution is unsuccessful; and

(3) The |l awyer reasonably believes that the comon
representation can be undertaken inpartially and w thout i nproper
effect on other responsibilities the |awer has to any of the
clients.

(b) Wiile acting as internediary, the | awer shall consult
Wi t h each client concerning the decisions to be nade and the
consi derations relevant in making them so that each client can
make adequately informed deci sions.

(c) Alawer shall withdraw as internediary if any of the
clients so requests or if any of the conditions stated in
paragraph (a) is no |onger satisfied. Upon wthdrawal, the
| awyer shall not continue to represent any of the clients in the
matter that was the subject of the internediation.

/* One of the major changes is the newrole as intra-client
medi ator. */

Comrent

A |l awyer acts as internediary under this rule when the
| awyer represents two (2) or nore parties with potentially
conflicting interests. A key factor in defining the relationship
is whether the parties share responsibility for the | awer's fee,
but the common representation may be inferred from ot her
ci rcunmst ances. Because confusion can arise as to the | awer's
rol e where each party is not separately represented, it is
i nportant that the | awer nake clear the rel ationship.

The rul e does not apply to a | awer acting as arbitrator or
nmedi at or between or anong parties who are not clients of the
| awyer, even where the | awer has been appointed with the
concurrence of the parties. In performng such a role the | awer
may be subject to applicable codes of ethics, such as the Code of
Ethics for Arbitration in Commercial D sputes prepared by a joint
comrittee of the American Bar Association and the Anerican
Arbitration Associ ati on.

A lawer acts as internediary in seeking to establish or
adj ust a rel ationship between clients on an am cable and nutual ly
advant ageous basis; for exanple, in helping to organize a
business in which two (2) or nore clients are entrepreneurs,
wor ki ng out the financial reorganization of an enterprise in
which two (2) or nore clients have an interest, arranging a
property distribution in settlenent of an estate, or nediating a
di spute between clients. The | awer seeks to resolve potentially
conflicting interests by devel oping the parties' nutual
interests. The alternative can be that each party may have to
obtain separate representation, with the possibility in sone
situations of incurring additional cost, conplication, or even



litigation. G ven these and other relevant factors, all the
clients may prefer that the | awer act as internediary.

In considering whether to act as internediary between
clients, a | awyer should be mndful that if the internediation
fails the result can be additional cost, enbarrassnment and
recrimnation. In sone situations the risk of failure is so
great that internmediation is plainly inpossible. For exanple, a
| awyer cannot undertake conmon representation of clients between
whom contentious litigation is inmmnent or who contenpl ate
contentious negotiations. Mre generally, if the relationship
bet ween the parties has already assunmed definite antagonism the
possibility that the client's interests can be adjusted by
I ntermedi ation ordinarily is not very good.

The appropriateness of internediation can depend on its
form Forms of intermediation range frominformal arbitration,
where each client's case is presented by the respective client
and the | awyer decides the outconme, to nmediation, to conmon
representation where the clients' interests are substantially
t hough not entirely conpatible. One formmy be appropriate in
ci rcunst ances where another would not. OQher relevant factors
are whether the | awer subsequently will represent bother parties
on a continuing basis and whether the situation involves creating
a relationship between the parties or termnating one.

Confidentiality and privil ege

A particularly inportant factor in determning the
appropriateness of internediation is the effect on client-Ilawer
confidentiality and the attorney-client privilege. 1In a conmon
representation, the lawer is still required both to keep each
client adequately informed and to maintain confidentiality of
information relating to the representation. See rules 4-1.4 and
4-1.6. Conplying with both requirenents while acting as
intermediary requires a delicate balance. |f the bal ance cannot
be mai ntai ned, the common representation is inproper. Wth
regard to the attorney-client privilege, the prevailing rule is
t hat as between commonly represented clients the privil ege does
not attach. Hence, it nust be assuned that if litigation
event uates between the clients, the privilege will not protect
any such conmuni cations, and the clients should be so advi sed.

Since the lawer is required to be inpartial between
conmonly represented clients, internediation is inproper when
that inpartiality cannot be mai ntained. For exanple, a |awer
who has represented one of the clients for a long period and in a
variety of matters m ght have difficulty being inpartial between
that client and one to whomthe | awer has only recently been
i ntroduced.

Consul tati on



In acting as internediary between clients, the |awer is
required to consult with the clients on the inplications of doing
so and to proceed only upon consent based on such a consul tation.
The consul tation should nake clear that the |lawer's role is not
that of partisanship normally expected in other circunstances.

Paragraph (b) is an application of the principle expressed
rule 4-1.4. \Were the lawer is internmediary, the clients
ordinarily nust assune greater responsibility for decisions than
when each client is independently represented.

W t hdr awal

Common representation does not dimnish the rights of each
client in the client-lawer relationship. Each has the right to
| oyal and diligent representation, the right to discharge the
| awyer as stated in 4-1.16, and the protection of rule 4-1.9
concerning obligations to a forner client.

RULE 4-2.3 EVALUATI ON FOR USE BY TH RD PERSONS

(a) A lawer may undertake an evaluation of a matter
affecting a client for the use of sonmeone other than the client
i f:

(1) The |l awyer reasonably believes that nmaking the
evaluation is conpatible with other aspects of the | awer's
relationship with the client; and

(2) The client consents after consultation.

(b) I'n reporting the evaluation, the |awer shall indicate
any material limtations that were i nposed on the scope of the
inquiry or on the disclosure of information.

(c) Except as disclosure is required in connection with a
report of an evaluation, information relating to the eval uation
is otherwi se protected by rule 4-1.6.

Comrent
Definition

An eval uation may be perfornmed at the client's direction but
for the primary purpose of establishing information for the
benefit of third parties; for exanple, an opinion concerning the
title of property rendered at the behest of a vendor for the
i nformati on of a prospective purchaser or at the behest of a
borrower for the information of a prospective lender. In sone
situations, the evaluation may be required by a governnent
agency; for exanple, an opinion concerning the legality of the
securities registered for sale under the securities laws. 1In
ot her instances, the evaluation may be required by a third
person, such as a purchaser of a business.



Lawyers for the governnent may be called upon to give a
formal opinion on the legality of contenpl ated governnent agency
action. In making such an eval uation, the governnent |awer acts
at the behest of the governnment as the client but for the purpose
of establishing the limts of the agency's authorized activity.
Such an opinion is to be distinguished fromconfidential |egal
advi ce given agency officials. The critical question is whether
the opinion is to be made public.

A | egal eval uation should be distinguished from an
i nvestigation of a person with whomthe | awer does not have a
client-lawer relationship. For exanple, a | awer retained by a
purchaser to analyze a vendor's title to property does not have a
client-lawer relationship with the vendor. So also, an
i nvestigation into a person's affairs by a governnment |awer, or
by speci al counsel enployed by the government, is not an
evaluation as that termis used in this rule. The question is
whet her the |awer is retained by the person whose affairs are
bei ng exam ned. Wen the |awer is retained by that person, the
general rules concerning loyalty to client and preservation of
confidences apply, which is not the case if the |awer is
retai ned by soneone else. For the reason, it is essential to
identify the person by whomthe | awer is retained. This should
be made clear not only to the person under exami nation, but also
to others to whomthe results are to be nade avail abl e.

Duty to third person

When the evaluation is intended for the information or use
of a third person, a legal duty to that person may or may not
arise. That |egal question is beyond the scope of this rule.
However, since such an evaluation involves a departure fromthe
normal client-lawer relationship, careful analysis of the
situation is required. The |awer nust be satisfied as a matter
of professional judgnent that meking the evaluation is conpatible
wi th other functions undertaken in behalf of the client. For
exanple, if the lawer is acting as an advocate in defending the
client against charges of fraud, it would normally be
i nconpatible with that responsibility for the | awer to perform
an eval uation for others concerning the sane or a rel ated
transaction. Assum ng no such inpedi nent is apparent, however,
the | awyer should advise the client of the inplications of the
eval uation, particularly the lawer's responsibilities to third
persons and the duty to dissem nate the findings.

Access to and di scl osure of information

The quality of an eval uati on depends on the freedom and
extent of the investigation upon which it is based. Odinarily,
a | awyer shoul d have whatever |atitude of investigation seens
necessary as a matter of professional judgnent. Under sone
ci rcunmst ances, however, the terns of the evaluation may be
limted. For exanple, certain issues or sources my be
categorically excluded or the scope of search nay be limted by
time constraints or the noncooperation of persons having rel evant



information. An such limtations which are material to the

eval uation should be described in the report. |If, after a | awer
has commenced an eval uation, the client refuses to conply with
the ternms upon which it was understood the eval uation was to have
been made, the |awer's obligations are determ ned by |aw, having
reference to the terns of the client's agreenent and the
surroundi ng ci rcunst ances.

Fi nanci al auditors' requests for information

When a question concerning the legal situation of a client
arises at the instance of the client's financial auditor and the
question is referred to the | awer, the | awer's response may be
made in accordance with procedures recognized in the | egal
profession. Such a procedure is set forth in the Anerican Bar
Associ ati on Statenment of Policy Regarding Lawer's Responses to
Audi tors' Requests for Information, adopted in 1975.

4-3 ADVOCATE
RULE 4-3.1 MERI TORI QUS CLAI M5 AND CONTENTI ONS

A | awyer shall not bring or defend a proceedi ng, or assert
or controvert an issue therein, unless there is a basis for doing
so that is not frivolous, which includes a good faith argunent
for an extension, nodification or reversal of existing law. A
| awyer for the defendant in a crimnal proceeding, or the
respondent in a proceeding that could result in incarceration,
may neverthel ess so defend the proceeding as to require that
every el enent of the case be established.

Comrent

The advocate has a duty to use |legal procedure for the
fullest benefit of the client's cause, but also a duty not to
abuse | egal procedure. The law, both procedural and substantive,
establishes the limts within which an advocate nay proceed.
However, the law is not always clear and never is static.
Accordingly, in determ ning the proper scope of advocacy, account
must be taken of the law s ambiguities and potential for change.

The filing of an action or defense or simlar action taken
for a client is not frivolous nmerely because the facts have not
first been fully substantiated or because the | awyer expect to
devel op vital evidence only by discovery. Such action is not
frivol ous even though the | awer believes that the client's
position ultimately will not prevail. The action is frivolous,
however, if the client desires to have the action taken primarily
for the purpose of harassing or maliciously injuring a person or
if the lawer is unable either to make a good faith argunent of
the merits of the action taken or to support the action taken by
a good faith argunment for an extension, nodification or reversal
of existing |aw.

Rul e 4-3.2 EXPEDI TI NG LI TI GATI ON



A | awyer shall nake reasonable efforts to expedite
litigation consistent with the interests of the client.

Comrent

Dilatory practices bring the adm nistration of justice into
di srepute. Delay should not be indulged nmerely for the
conveni ence of the advocates or for the purpose of frustrating an
opposing party's attenpt to obtain rightful redress or repose. It
is not a justification that simlar conduct is often tolerated by
t he bench and bar. The question is whether a conpetent |awer
acting in good faith would regard the course of action as having
sone substantial purpose other than delay. Realizing financial
or other benefit from otherw se inproper delay in litigation is
not legitimate interest of the client.

RULE 4- 3.3 CANDOR TOMRD THE TRI BUNAL
(a) A lawyer shall not know ngly:

(1) Make a false statenent of material fact or lawto a
tribunal;

(2) Fail to disclose a material fact to a tribunal when
di scl osure is necessary to avoid assisting a crimnal or
f raudul ent act by the client;

(3) Fail to disclose to the tribunal |egal authority in the
controlling jurisdiction knowmn to the lawer to be directly
adverse to the position of the client and not disclosed by
opposi ng counsel; or

(4) Permit any witness, including a crimnal defendant, to
offer testinony or other evidence that the | awer knows to be
false. A lawer may not offer testinmony which he knows to be
false in the formof a narrative unless so ordered by the
tribunal. |If a lawer has offered naterial evidence and
thereafter cones to know of its falsity, the | awer shall take
reasonabl e renedi al measur es.

/* This section is often a cause for a great deal of difficulty
when a client in a crimnal matter insists on lying, the attorney
wants to withdraw, but the court does not want to allow

wi t hdrawal because it would delay the case. */

(b) The duties stated in paragraph (a) continue beyond the
concl usion of the proceeding and apply even if conpliance
requires disclosure of information otherwi se protected by rule 4-
1.6.

(c) Alawer may refuse to offer evidence that the | awer
reasonably believes is false.



(d) I'n an ex parte proceeding a |awer shall informthe
tribunal of all material facts known to the | awyer which wll
enabl e the tribunal to make an infornmed decision, whether or not
the facts are adverse.

Comrent

The advocate's take is to present the client's case with
persuasi ve force. Performance of that duty while nmaintaining
confidences of the client is qualified by the advocate's duty of
candor to the tribunal. However, an advocate does not vouch for
t he evidence submitted in a cause; the tribunal is responsible
for assessing its probative val ue.

Representations by a | awer

An advocate is responsible for pleadings and ot her docunents
prepared for litigation, but is usually not required to have
personal know edge of matters asserted therein, for litigation
docunents ordinarily present assertions by the client, or by
soneone on the client's behalf, and not assertions by the |awer.
Conpare rule 4-3.1. However, an assertion purporting to be on
the awyer's own know edge, as in an affidavit by the |awer or
in a statenment in open court, may properly be nade only when the
| awyer knows the assertion is true or believes it to be true on
the basis of a reasonably diligent inquiry. These are
ci rcunstances where failure to make a disclosure is the
equi val ent of an affirmative m srepresentation. The obligation
prescribed in rule 4-1.2(d) not to counsel a client to conmt or
assist the client in conmmtting a fraud applies in litigation.
Regardi ng conpliance with rule 4-1.2(d), see the coment to that
rule. See also the conmment to rule 4-8.4(b).

M sl eadi ng | egal argunent

Legal argunment based on a knowi ngly fal se representation of
| aw constitutes dishonesty toward the tribunal. A lawer is not
required to make a disinterested exposition of the |aw, but nust
recogni ze the exi stence of pertinent legal authorities.
Furthernore, as stated in paragraph (a)(3), an advocate has a
duty to disclose directly adverse authority in the controlling
j urisdiction which has not been disclosed by the opposing party.
The underlying concept is the |l egal argunent is a discussion
seeking to determne the legal prem ses properly applicable to
t he case.

Fal se evi dence

When evidence that a | awer knows to be false is provided by
a person who is not the client, the |lawer nust refuse to offer
it regardl ess of the client's w shes.

When fal se evidence is offered by the client, however, a
conflict may arise between the lawer's duty to keep the client's
revel ati ons confidential and the duty of candor to the court.



Upon ascertaining that material evidence is false, the | awer
shoul d seek to persuade the client that the evidence shoul d not
be offered or, if it has been offered that its fal se character
shoul d i medi ately be disclosed. |If the persuasion is

i neffective, the | awer nust take reasonabl e renedi al measures.

Except in the defense of a crimnal accused, the rule
generally recognized is that, if necessary to rectify the
situation, an advocate nust disclose the existence of the
client's deception to the court or to the other party. Such a
di scl osure can result in grave consequences to the client,

i ncluding not only a sense of betrayal but also | oss of the case
and perhaps a prosecution of perjury. But the alternative is
that the | awyer cooperate in deceiving the court, thereby
subverting the truth-finding process which the adversary system
is designed to inplenent. See rule 4-1.2(d). Furthernore,
unless it is clearly understood that the awer will act upon the
duty to disclose the existence of false evidence the client can
sinply reject the lawer's advice to reveal the fal se evidence
and insist that the | awer keep silent. Thus, the client could
in effect coerce the |awer into being a party to fraud on the
court.

Perjury by a crimnal defendant

Whet her an advocate for a crimnally accused has the sane
duty of disclosure has been intensely debated. Wile it is
agreed that the |lawer should seek to persuade the client to
refrain fromperjurious testinony, there has been dispute
concerning the lawer's duty when that persuasion fails. [If the
confrontation with the client occurs before trial, the | awer
ordinarily can withdraw. Wthdrawal before trial nmay not be
possible if trial is inmnent, if the confrontation with the
client does not take place until the trial itself, or if no other
counsel is avail able.

The nost difficult situation, therefore, arises in a
crimnal case where the accused insists on testifying when the
| awyer knows that the testinmony is perjurious. The |awer's
effort to rectify the situation can increase the |ikelihood of
the client's being convicted as well as opening the possibility
of a prosecution of perjury. On the other hand, if the |awer
does not exercise control over the proof, the |awer
partici pates, although in a nerely passive way, in deception of
the court.

Renedi al neasures

| f perjured testinony or fal se evidence has been of fered,
t he advocate's proper course ordinarily is to renonstrate with
the client confidentially. |If that fails, the advocate should
seek to withdraw if that will remedy the situation. Subject to
t he caveat expressed in the next section of this comrent, if
wi t hdrawal will not renedy the situation or is inpossible and the
advocat e determ nes that disclosure is the only nmeasure that wl|



avert a fraud on the court, the advocate shoul d nmake discl osure
to the court. It is for the court then to determ ne what should
be done-meki ng a statenent about the natter to the trier of fact,
ordering a mstrial, or perhaps nothing. |If the false testinony
was that of the client, the client may controvert the | awer's
version of their comuni cation when the | awer discloses the
situation to the court. |If there is an issue whether the client
has comm tted perjury, the |lawer cannot represent the client in
resolution of the issue and a mstrial may be unavoi dable. An
unscrupul ous client mght in this way attenpt to produce a series
of mistrials and thus escape prosecution. However, a second such
encounter could be construed as deliberate abuse of the right to
counsel and as such a waiver of the right to further
representation.

Constitutional requirenents

The general rule-that an advocate nust disclose the
exi stence of perjury with respect to a material fact, even that
of a client-applies to defense counsel in crimnal cases, as well
as in other instances. However, the definition of the | awer's
ethical duty in such a situation may be qualified by
constitutional provisions for due process and the right to
counsel in crimnal cases.

Refusing to offer proof believed to be false

Cenerally speaking, a |lawer has authority to refuse to
offer testinony or other proof that the | awer believes is
untrustworthy. O fering such proof may refl ect adversely on the
| awyer's ability to discrimnate in the quality of evidence and
thus inpair the lawer's effectiveness as an advocate. In
crimnal cases, however, a |lawer may, in sone jurisdictions, be
denied this authority by constitutional requirenments governing
the right to counsel

A |l awyer may not assist his client or any witness in
offering fal se testinony or other false evidence, not may the
| awyer permt his client or any other witness to testify falsely
in the narrative formunless ordered to do so by the tribunal. If
a | awyer knows that his client intends to conmt perjury, the
| awyer's first duty is to attenpt to convince the client to

testify truthfully. If the client still insists on commtting
perjury the |lawer must threaten to disclose the client's intent
to commt perjury to the judge. |If the threat of disclosure does

not successfully convince the client to testify truthfully, the
| awyer nust disclose the fact that his client intends to lie to
the tribunal and, per 4-1.6, information sufficient to prevent
t he comm ssion of the crime of perjury.

The lawyer's duty not to assist wtnesses, including his own
client, in offering fal se evidence stenms fromthe Rul es of
Pr of essi onal Conduct, statutes and casel aw.



Rule 4-1.2(d) prohibits the Iawer fromassisting a client
i n conduct that the | awyer knows or reasonabl e should know is
crimnal or fraudul ent.

Rul e 4-3.4(b) prohibits a lawer fromfabricating evidence
or assisting a witness to testify fal sely.

Rul e 4-8.4(a) prohibits the Iawer fromviolating the Rules
of Professiona Conduct or know ngly assisting another to do so.

Rul e 4-8.4(b) prohibits a lawer fromcommtting a crim nal
act that reflects adversely on the | awer's honesty,
trustworthi ness, or fitness as a | awyer.

Rul e 4-8.4(c) prohibits a | awyer from engagi ng i n conduct
i nvol vi ng di shonesty, fraud, deceit, or m srepresentation.

Rul e 4-8.4(d) prohibits a | awyer from engagi ng i n conduct
that is prejudicial to the adm nistration of justice.

Rule 4-1.6(b) requires a |lawer to reveal information to the
extent the | awyer reasonably believes necessary to prevent a
client fromcommtting a crine.

This rule, 4-3.3(a)(2), requires a |lawer to reveal a
material fact to the tribunal when disclosure is necessary to
avoi d assisting a crimnal or fraudulent act by the client, and
4-3.3(a)(4) prohibits a |l awer fromoffering fal se evidence and
requires the | awyer to take reasonabl e remedi al neasures when
fal se material evidence has been offered.

Rule 4-1.6 prohibits a |lawer fromrepresenting a client if
the representation will result in a violation of the Rul es of
Pr of essi onal Conduct or |aw and permts the | awer to w thdraw
fromrepresentation if the client persists in a course of action
whi ch the | awer reasonable believes in crimnal or fraudul ent or
repugnant or inprudent. Rule 4-1.6(c) recognizes that
not wi t hst andi ng good cause for term nating representation of a
client, a lawer is obliged to continue representation if so
ordered by a tribunal.

Ex parte proceedi ngs

Ordinarily, an advocate has the limted responsibility of
presenting one side of the matters that a tribunal should
consider in reaching a decision; the conflicting position is
expected to be presented by the opposing party. However, in an
ex parte proceeding, such as an application for a tenporary
restraining order, there is no bal ance of presentation by
opposi ng advocates. The object of an ex parte proceeding is
nevertheless to yield a substantially just result. The judge has
an affirmative responsibility to accord the absent party just
consideration. The |awer for the represented party has the
correlative duty to nake disclosures of material facts known to
the awer and that the | awyer reasonably believes are necessary
to an i nformed deci sion.



RULE 4-3.4 FAI RNESS OF OPPCSI NG PARTY AND COUNSEL
A | awyer shall not:

(a) Unlawfully obstruct another party's access to evidence;
or otherwise unlawfully alter, destroy, or conceal a docunent or
other material that the | awyer knows or reasonably foreseeable
proceeding. A lawer shall not counsel or assist another person
to do any such act.

(b) Fabricate evidence, counsel or assist a witness to
testify falsely, or offer an inducenent to a witness that is
prohi bited by |aw.

(c) Knowi ngly di sobey an obligation under the rules of a
tri bunal except for an open refusal based on an assertion that no
val id obligation exist.

(d) I'n pretrial procedure, nake a frivol ous di scovery
request or intentionally fail to conply with a legally proper
di scovery request by an opposing party.

(e) Intrial, allude to any matter that the | awyer does not
reasonably believe is relevant or that will not be supported by
adm ssi bl e, evidence, assert personal know edge of facts in issue
except when testifying as a witness, or state a personal opinion
as to the justness of a cause, the credibility of a witness, the
cul pability of a civil litigant, or the guilt or innocence of an
accused.

(f) Request a person other than a client to refrain from
voluntarily giving relevant information to another party unl ess:

(1) The person is a relative or an enpl oyee or other agent
of a client; and

(2) It is reasonable to believe that the person's interests
wi | | not be adversely affected by refraining fromgiving such
i nf or mati on.

Comrent

The procedure of the adversary system contenpl ates that the
evidence in a case is to be marshalled conpetitively by the
contending parties. Fair conpetition in the adversary systemis
secured by prohibitions against destruction or conceal nent of
evi dence, inproperly influencing wtnesses, obstructive tactics
i n discovery procedure, and the I|ike.

Docunments and other itens of evidence are often essential to
establish a claimor defense. Subject to evidentiary privileges,
the right of an opposing party, including the governnment, to
obt ai n evi dence through di scovery or subpoena is an inportant
procedural right. The exercise of that right can be frustrated



if relevant material is altered, conceal ed or destroyed.
Applicable law in many jurisdictions makes it an offense to
destroy material for the purpose of inpairing its availability in
a pendi ng proceedi ng or one whose comencenent can be foreseen.
Fal sifying evidence is also generally a crimnal offense.
Paragraph (a) applies to evidentiary material generally,

i ncl udi ng conputerized information.

Wth regard to paragraph (b), it is not inproper to pay a
Wi t ness' s expenses or to conpensate an expert wtness on terns
permtted by law. The comon law rule in nost jurisdictions is
that it is inproper to pay an occurrence wtness any fee for
testifying and that it Is inproper to pay an expert witness a
conti ngent fee.

Paragraph (f) permts a | awer to advise enpl oyees of a
client to refrain fromgiving information to another party, for
the enpl oyees may identify their interests with those of the
client. See also rule 4-4.2.

RULE 4-3.5 | MPARTI ALI TY AND DECORUM OF THE TRI BUNAL

(a) A lawer shall not seek to influence a judge, juror,
prospective juror, or other decision nmaker except as permtted by
| aw or the rules of court.

(b) I'n an adversary proceeding a | awer shall not
communi cate or cause another to communicate as to the nerits of
the cause with a judge or an official before whomthe proceeding
I s pendi ng except:

(1) I'n the course of the official proceeding in the cause;

(2) I'nwiting if the awer pronptly delivers a copy of the
writing to the opposing counsel or to the adverse party if not
represented by a | awer;

(3) Oally upon notice to opposing counsel or to the adverse
party if not represented by a | awer; or

(4) As otherw se authorized by | aw.

(c) A lawer shall not engage in conduct intended to disrupt
a tribunal

(d) A lawyer shall not:

(1) Before the trial of a case with which he or she is
connect ed, comuni cate or cause another to conmunicate with
anyone he or she knows to be a nenber of the venire from which
the jury will be sel ected.

(2) During the trial of a case with which he or she is
connect ed, conmuni cate or cause another to communicate with any
menber of the jury.



(3) During the trial of a case with which he or she is not
connect ed, conmuni cate or cause another to communicate with a
j uror concerning the case.

(4) After dismssal of the jury in a case with which he or
she is connected, initiate comunication with or cause another to
initiate conmunication with any juror regarding the trial except
to determ ne whether the verdict nmay be subject to |l ega
chal l enge. Provided, a |awer may not interview jurors for this
pur pose unl ess he or she has reason to believe that grounds for
such chal l enge may exist. Provided further, before conducting
any such interview the lawer must file in the cause a notice of
intention to interview setting forth the name of the juror or
jurors to be interviewed. A copy of the notice nust be delivered
to the trial judge and opposing counsel a reasonable tine before
such interview. The provisions of this rule do not prohibit a
| awyer from comrunicating with venirenmen or jurors in the course
of official proceedings or as authorized by court rule or witten
order of the court.

Comrent

Many formnms of inproper influence upon a tribunal are
proscribed by crimnal law. Ohers are specified in the Code of
Judi ci al Conduct, with which an advocate should be famliar. A
| awyer is required to avoid contributing to a violation of such
provi si ons.

The advocate's function is to present evidence and ar gunent
so that the cause may be decided according to |aw. Refraining
f rom abusi ve or obstreperous conduct is corollary of the
advocate's right to speak on behalf of the litigants. A |awer
may stand firm agai nst abuse by judge but should avoid
reci procation; the judge's default is not justification for
simlar dereliction by an advocate. An advocate can present the
cause, protect the record for subsequent review and preserve
professional integrity by patient firmess no | ess effectively
t han by belligerence or theatrics.

RULE 4-3.6 TRIAL PUBLICITY

(a) A lawer shall not make an extrajudicial statenent that
a reasonabl e person woul d expect to be di ssem nated by neans of
public communication if the | awer knows or reasonabl e shoul d
know that it will have a substantial |ikelihood of materially
prejudi cing an adjudi cative proceeding. A |lawer shall not
counsel or assist another person to make such a statenent.
Prosecutors and defense counsel shall exercise reasonable care to
prevent investigators, enployees, or other persons assisting in
or associated with a crimnal case from maki ng extrajudici al
statenments that are prohibited under this rule.

(b) A statenment referred to in paragraph (a) ordinarily is
| i kely to have such an effect when it refers to a civil matter



toajury, acrimnal matter, or any other proceeding
Id result in incarceration, and the statenent rel ates to:

o

(1) The character, credibility, reputation, or crimnal
record of a party, suspect in a crimnal investigation, or
Wi tness or the identity of a witness or the expected testinony of
a party or W tness;

(2) I'n acrimnal case or proceeding that could result in
i ncarceration, the possibility of a plea of guilty to the
of fense, or the existence or contents of any confession,
adm ssion, or statement given by a defendant or suspect or that
person's refusal or failure to make a statenent;

(3) The performance or results of any exam nation or test or
the refusal or failure of a person to submt to an exam nation or
test or the identity or nature of physical evidence expected to
be presented;

(4) Any opinion as to the guilt or innocence of a defendant
or suspect in a crimnal case or proceeding that could result in
i ncar ceration;

(5) Information the | awyer knows or reasonabl e shoul d know
is likely to be inadm ssible as evidence in a trial and would if
di scl osed create a substantial risk of prejudicing an inpartial
trial; or

(6) The fact that a defendant has been charged with a crineg,
unl ess there is included therein a statenent explaining that the
charge is merely an accusation and that the defendant is presuned
i nnocent until and unl ess proven guilty

(c) Notwi t hstandi ng paragraphs (a) and (b)(1) through (5), a
| awyer involved in the investigation or litigation of a matter
may state w thout el aboration:

(1) The general nature of the claimor defense;
(2) The information contained in a public record;

(3) That an investigation of the matte is in progress,
i ncludi ng the general scope of the investigation, the offense or
claim or defense involved and, except when prohibited by |aw,
the identity of the persons |nvolved

(4) The scheduling or result of any step in litigation;

(5) A request for assistance in obtaining evidence and
i nformati on necessary thereto;

(6) A warning of danger concerning the behavior of a person
i nvol ved when there is reason to believe that there exists the
| i kel i hood of substantial harmto an individual or to the public
i nterest; and



(7) I'n a crimnal case:

a. The identity, residence, occupation, and famly status of
t he accused;

b. If the accused has not been apprehended, information
necessary to aid in apprehension of the person;

c. The fact, tinme, and place of arrest; and

d. The identity of investigating and arresting officers or
agencies and the length of the investigation.

Comrent

It is difficult to strike a bal ance between protecting the
right to a fair trial and safeguarding the right of free
expression. Preserving the right to a fair trial necessarily
entails some curtail nent of the information that may be
di ssem nated about a party prior to trial, particularly where
trial by jury is involved. |If there were no such limts, the
result would be the practical nullification of the protective
effect of the rules of forensic decorum and the excl usionary
rules of evidence. On the other hand, there are vital social
i nterests served by the free dissem nation of informtion about
events having | egal consequences and about |egal proceedi ngs
t hemsel ves. The public has a right to know about events havi ng
| egal consequences and about | egal proceedi ngs thensel ves. The
public has a right to know about threats to its safety and
nmeasures ained at assuring its security. It also has a
legitimate interest in the conduct of judicial proceedings,
particularly in matters of general public concern. Furthernore,
the subject matter of |egal proceedings is often of direct
significance in debate and deliberation over questions of public

policy.

Special rules of confidentiality may validly govern
proceedings in juvenile, donestic relations and nental disability
proceedi ngs and perhaps other types of litigation. Rule 4-3.4
(c) requires conpliance with such rules.



