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SUBJECT MATTER AND SCOPE
S 101. Definitions

As used in this title [17 USC SS 101 et seq.], the follow ng
terms and their variant fornms nmean the foll ow ng:

An "anonynous work" is a work on the copies or phonorecords of
whi ch no natural person is identified as author.

An "architectural work” is the design of a building as enbodi ed
in any tangi bl e medi um of expression, including a building,
architectural plans, or drawi ngs. The work includes the overal
formas well as the arrangenent and conposition of spaces and

el ements in the design, but does not include individual standard
f eat ures

"Audi ovi sual works" are works that consist of a series of related
i mges which are intrinsically intended to be shown by the use of
machi nes or devices such as projectors, viewers, or electronic
equi pment, together w th acconpanying sounds, if any, regardless
of the nature of the material objects, such as filns or tapes, in
whi ch the works are enbodi ed.



The "best edition”™ of a work is the edition, published in the
United States at any tinme before the date of deposit, that the
Li brary of Congress determnes to be nost suitable for its

pur poses.

The "Berne Convention” is the Convention for the Protection of
Literary and Artistic Wrks, signed at Berne, Switzerl and, on
Septenber 9, 1886, and all acts, protocols, and revisions

t her et o.

A wrk is a "Berne Convention work" if--

(1) in the case of an unpublished work, one or nore of the
authors is a national of a nation adhering to the Berne
Convention, or in the case of a published work, one or nore of
t he
authors is a national of a nation adhering to the Berne
Convention on the date of first publication;

(2) the work was first published in a nation adhering to the
Ber ne Convention, or was sinmultaneously first published in a
nation adhering to the Berne Convention and in a foreign nation
that does not adhere to the Berne Conventi on;

(3) in the case of an audi ovi sual work--

(A) if one of nore of the authors is a | egal
entity,that author has its headquarters in a nation adhering to
the Berne Convention; or

(B) if one or nore of the authors is an individual,
that author is domciled, or has his or her habitual residence
in, a nation adhering to the Berne Conventi on;

(4) in the case of pictorial, graphic, or scul ptural work that is
i ncorporated in a building or other structure, the building or
structure, the building or structure is located in a nation
adhering to the Berne Conventi on;

(5) in the case of an architectural work enbodied in a building,
such building is erected in a country adhering to the Berne
Conventi on.

For purposes of paragraph (1), an author who is domciled in or
has his or her habitual residence in, a nation adhering to the
Berne Convention is considered to be a national of that nation.
For

pur poses of paragraph (2), a work is considered to have been

si mul t aneously published in two or nore nation if its dates of

publication are within 30 days of one anot her.

A person's "children" are that person's imedi ate of fspring,
whet her legitimate or not, and any children | egally adopted by
t hat person

A "collective work" is a work, such as a periodical issue,

ant hol ogy, or encycl opedia, in which a nunber of contributions,
constituting separate and i ndependent works in thensel ves, are
assenbl ed into a collective whol e.

A "conpilation" is a work fornmed by the collection and assenbling
of preexisting materials or of data that are sel ected,
coordi nated, or arranged in such a way that the resulting work as



a whole constitutes an original work of authorship. The term
"conpilation"” includes collective works.

A "conputer programt is a set of statements or instructions to be
used directly or indirectly in a conputer in order to bring about
a certain result.

"Copies" are nmaterial objects, other than phonorecords, in which
a work is fixed by any method now known or | ater devel oped, and
from which the work can be perceived, reproduced, or otherw se
conmuni cated, either directly or with the aid of a machine or
devi ce. The term "copies” includes the material object, other
t han a phonorecord, in which the work is first fixed.

"Copyright owner", wth respect to any one of the exclusive
rights conprised in a copyright, refers to the owner of that
particul ar right.

A wrk is "created" when it is fixed in a copy or phonorecord for
the first time; where a work is prepared over a period of tine,
the portion of it that has been fixed at any particular tine
constitutes the work as of that tinme, and where the work has been
prepared in different versions, each version constitutes a
separ at e worKk.

The "country of origin" of a Berne Convention work, for purposes
of
section 411, is the United States if--

(1) in the case of a published work, the work is first
publ i shed- -

(A) in the United States;

(B) simultaneously in the United States and another nation or
nati ons adhering to the Berne Convention, who |aw grants a term
of

copyright protection that is the sane or |onger than the term
provided in the United States;

(C simultaneously in the United States and a foreign nation
t hat does not adhere to the Berne Convention; or

(D) in a foreign nation that does not adhere to the Berne
Convention, and all of the authors of the work are national,
domcilaries, or habitual resident of,or in the case of an
audi ovi sual work legal entities with headquarters in, the United
States; or

(2) in the case of an unpublished work, all the authors of the
wor k are nationals, domciliaries, or habitual residents of the
United States, or in the case of an unpublished audi ovi sual work,
all authors are legal entities with headquarters in the United
States; or,

(3) in the case of a pictorial, graphic, or scul ptural work
i ncorporated in a building or structure is located in the United
St at es.

For the purposes of sectiond4ll, the "country of origin" of nay
ot her Berne Convention work is not the United States.

A "derivative work" is a work based upon one or nore preexisting



wor ks, such as a transl ation, mnusical arrangenent, dramatization,
fictionalization, notion picture version, sound recording, art
reproduction, abridgnent, condensation, or any other formin

whi ch a work nay be recast, transfornmed, or adapted. A work
consisting of editorial revisions, annotations, elaborations, or
ot her nodifications which, as a whole, represent an origi nal work
of authorship, is a "derivative work".

A "device", "machine", or "process" is one now known or |ater
devel oped.

To "display” a work neans to show a copy of it, either directly
or by means of a film slide, television inage, or any other
device or process or, in the case of a notion picture or other
audi ovi sual work, to show individual imges nonsequentially.

A wrk is "fixed" in a tangible medi um of expression when its
enbodi ment in a copy or phonorecord, by or under the authority of
the author, is sufficiently permanent or stable to permt it to
be perceived, reproduced, or otherw se communi cated for a period
of nore than transitory duration. A work consisting of sounds,
| mges, or both, that are being transmtted, is "fixed" for

pur poses of this title [17 USC SS 101 et seq.] if a fixation of
the work is being made sinultaneously with its transm ssion.

The ternms "including"” and "such as" are illustrative and not
limtative.

A "joint work" is a work prepared by two or nore authors with the
intention that their contributions be nmerged into inseparable or
i nt erdependent parts of a unitary whol e.

[* Often this can be a problemw th enpl oyees when there are not
formal contracts, or if a friend hel ps out with some coding or
writing. In short, if soneone contributes to a work he wll

ei t her

own the part that he wote or will own the whole thing with the
ot her author as a "joint work." The only exception to this rule
is when the person is actually a salaried enployee. O herw se
you need a witten contract if soneone who hel ps you is not
going to be considered a joint author.*/

"Literary works" are works, other than audi ovi sual works,
expressed in words, nunbers, or other verbal or nunerica
synbols or indicia, regardless of the nature of the materi al
obj ects, such as books, periodicals, nmanuscripts, phonorecords,
film tapes, disks, or cards, in which they are enbodi ed.

"Motion pictures" are audiovisual works consisting of a series of
rel at ed i mages whi ch, when shown in succession, inpart an
| npression of notion, together wth acconpanying sounds, if any.

To "perform a work neans to recite, render, play, dance, or act
it, either directly or by neans of any device or process or, in
the case of a notion picture or other audiovisual work, to show
its images in any sequence or to nake the sounds acconpanying it
audi bl e.

"Phonorecords” are material objects in which sounds, other than
t hose acconpanyi ng a notion picture or other audiovisual work,
are fixed by any nmet hod now known or | ater devel oped, and from
whi ch t he sounds can be perceived, reproduced, or otherw se
conmuni cated, either directly or with the aid of a machine or



devi ce. The term "phonorecords” includes the material object in
whi ch the sounds are first fixed.

"Pictorial, graphic, and scul ptural works" include two-

di mensi onal and three-di nensi onal works of fine, graphic, and
applied art, photographs, prints and art reproductions, maps,

gl obes, charts, diagrans, nodels and technical draw ngs,

i ncluding architectural plans. Such works shall include works of
artistic craftsmanship insofar as their formbut not their
mechani cal or utilitarian aspects are concerned; the design of a
useful article, as defined in this section, shall be considered a
pictorial, graphic, or sculptural work only if, and only to the
extent that, such design incorporates pictorial, graphic, or

scul ptural features that can be identified separately from and
are capabl e of existing independently of, the utilitarian aspects
of the article.

A "pseudonynous work"” is a work on the copies or phonorecords of
whi ch the author is identified under a fictitious nane.

"Publication” is the distribution of copies or phonorecords of a
work to the public by sale or other transfer of ownership, or by
rental, |ease, or lending. The offering to distribute copies or
phonorecords to a group of persons for purposes of further

di stribution, public performance, or public display, constitutes
publication. A public performance or display of a work does not
of itself constitute publication.

To performor display a work "publicly" neans --

(1) to performor display it at a place open to the public or
at any place where a substantial nunber of persons outside of a
normal circle of a famly and its social acquaintances is

gat hered; or

(2) to transmt or otherw se comruni cate a performance or

di splay of the work to a place specified by clause (1) or to the
public, by neans of any device or process, whether the nenbers
of the public capable of receiving the performance or display
receive it in the sane place or in separate places and at the
same tinme or at different tines.

"Sound recordings" are works that result fromthe fixation of a
series of musical, spoken, or other sounds, but not including the
sounds acconpanying a notion picture or other audiovisual work,
regardl ess of the nature of the material objects, such as disks,

t apes, or other phonorecords, in which they are enbodi ed.

"State" includes the District of Colunbia and the Conmmonweal t h of
Puerto Rico, and any territories to which this title [17 USC SS
101 et se.] is nade applicable by an Act of Congress.

A "transfer of copyright ownership” is an assignnent, nortgage,
exclusive license, or any other conveyance, alienation, or

hypot hecati on of a copyright or of any of the exclusive rights
conprised in a copyright, whether or not it is limted in tine
or place of effect, but not including a nonexclusive |icense.

/* Hypot hecation is when the owner pledges property for the debt
of anot her.*/

A "transm ssion progrant is a body of material that, as an
aggregate, has been produced for the sole purpose of transm ssion
to the public in sequence and as a unit.



To "transmt" a performance or display is to communicate it by
any device or process whereby inmages or sounds are received
beyond the place fromwhich they are sent.

The "United States", when used in a geographical sense, conprises
the several States, the District of Colunbia and the Commonweal th
of Puerto Rico, and the organized territories under the
jurisdiction of the United States Governnent.

A "useful article"” is an article having an intrinsic utilitarian
function that is not nmerely to portray the appearance of the
article or to convey information. An article that is normally a
part of a useful article is considered a "useful article".

The author's "wi dow' or "wi dower"” is the author's surviving
spouse under the law of the author's domcile at the tine of his
or her death, whether or not the spouse has |ater remarried.

A "work of visual art" is--

(1) a painting, drawing, print, or sculpture, existing in a
single copy, in alimted edition of 200 copies or fewer that are
si gned and consecutively nunbered by the author, or, in the case
of a sculpture, in multiple cast, carved, or fabricated

scul ptures of 200 or fewer that are consecutively nunbered by

t he aut hor and bear the signature or other identifying mark of

t he aut hor; or

(2) a still photographic inmage produced for exhibition

pur poses only, existing in a single copy that is signed by the
author, or in alimted edition of 200 copies or fewer that are
si gned and consecutively nunbered by the author.

A work of visual art does not include--

(A (i) any poster, map, glove, chart, technical

drawi ng, di agram nodel, applied art, notion picture or other
audi o- vi sual work, book, magazi ne, newspaper, periodical, data
base, electronic information service, electronic publication, or
simlar publication;

(ii) any nerchandising itemor advertising, pronotional,
descriptive, covering, or packaging material, or
simlar publication;

(iii) any portion or part of any item described in clause
(i) or (ii);

(B) any work nade for hire; or

(C any work not subject to copyright protection under this
title,.

A "work of the United States Governnent” is a work prepared by an
of ficer or enployee of the United States Governnment as part of
t hat person's official duties.

A "work nmade for hire" is --

(1) a work prepared by an enployee within the scope of his or her
enpl oynent; or

(2) a work specially ordered or conm ssioned for use as a
contribution to a collective work, as a part of a notion picture



or ot her audiovisual work, as a translation, as a supplenentary
wor k, as a conpilation, an as instructional text, as a test, an
answer material for a test, or as an atlas, if the parties
expressly agree in a witten instrunent signed by themthat the
wor k shall be considered a work nade for hire. For the purpose
of the foregoing sentence, a "supplenentary work™ is a work
prepared for publication as a secondary adjunct to a work by

anot her author for the purpose of introducing, concluding,

il lustrating, explaining, revising, comrenting upon, or assisting
in the use of the other work, such as forewords, afterwords,
pictorial illustrations, maps, charts, tables, editorial notes,
nmusi cal arrangenents, answer material for tests, bibliographies,
appendi xes, and indexes, and an "instructional text" is a
literary, pictorial, or graphic work prepared for publication and
Wi th the purpose of use in systematic instructional activities.

/*The work nmade for hire provision of the copyright code is
a major problemarea. The U S. Suprenme Court has rul ed that
unl ess soneone is an enployee in the traditional sense,

one from whom you wi thhol d social security and w thhol di ng

and that works for a regular salary, are witten agreenent

I's necessary for a work to be a work for hire. The owner

of a work for hire is the comm ssioning party.*/

S 102. Subject matter of copyright: In general

(a) Copyright protection subsists, in accordance with this title
[17 USC SS 101 et seq.], in original works of authorship fixed in
any tangi bl e nedi um of expression, now known or | ater devel oped,
fromwhi ch they can be perceived, reproduced, or otherw se
conmuni cated, either directly or with the aid of a machine or

devi ce. Works of authorship include the foll ow ng categories:

(1) literary works;

(2) musical works, including any acconpanyi ng words;
(3) dramatic works, including any acconpanyi ng nusi c;
(4) pantom nes and choreographi ¢ works;

(5) pictorial, graphic, and scul ptural works;

(6) notion pictures and ot her audiovi sual works; and
(7) sound recordings; and

(8) architectural works.

(b) I'n no case does copyright protection for an original work of
aut horship extend to any idea, procedure, process, system nethod
of operation, concept, principle, or discovery, regardless of the
formin which it is described, explained, illustrated, or
enbodi ed in such work.

/* Why you can't copyright an al gorithm*/

S 103. Subject matter of copyright: Conpilations and derivative
wor ks

(a) The subject matter of copyright as specified by section 102
[17 USC S 102] includes conpilations and derivative works, but
protection for a work enploying preexisting material in which
copyright subsists does not extend to any part of the work in
whi ch such material has been used unlawfully.

(b) The copyright in a conpilation or derivative work extends
only to the material contributed by the author of such work, as
di stingui shed fromthe preexisting nmaterial enployed in the work,
and does not inply any exclusive right in the preexisting



material. The copyright in such work is independent of, and does
not affect or enlarge the scope, duration, ownership, or

subsi stence of, any copyright protection in the preexisting

mat eri al .

S 104. Subject matter of copyright. National origin
(a) Unpublished works.

The works specified by sections 102 and 103 [17 USC SS 103 and
103], whil e unpublished, are subject to protection under this
title [17 USC SS 101 et seq.] without regard to the nationality
or domcile of the author.

(b) Published works.

The wor ks specified by sections 102 and 103 [17 USC SS 102 and
103], when published, are subject to protection under this title
[17 USC SS 101 et seq.] if --

(1) on the date of first publication, one or nore of the authors
is a national or domciliary of the United States, or is a
national, domciliary, or sovereign authority of a foreign
nation that is a party to a copyright treaty to which the United
States is also a party, or is a statel ess person, wherever that
person may be dom cil ed; or

(2) the work is first published in the United States or in a
foreign nation that, on the date of first publication, is a party
to the Universal Copyright Convention; or

(3) the work is first published by the United Nations or any of
its specialized agencies, or by the Organization of Anerican
States; or

(4) the work is a Berne Convention work; or

(5) the work cones within the scope of a Presidenti al

procl amati on. Whenever the President finds that a particul ar
forei gn nation extends, to works by authors who are nationals or
domiciliaries of the United States or to works that are first
published in the United States, copyright protection on
substantially the sane basis as that on which the foreign nation
extends protection to works of its own nationals and
domciliaries and works first published in that nation, the
Presi dent may by proclamati on extend protection under this title
[17 USC SS 101 et seq.] to works of which one or nore of the
authors is, on the date of first publication, a national,
domciliary, or sovereign authority of that nation, or which was
first published in that nation. The President nay revise,
suspend, or revoke any such proclamation or inpose any conditions
or limtations on protection under a proclamation.

S 105. Subject matter of copyright: United States Governnent
wor ks

Copyright protection under this title [17 USC SS 101 et seq.] is
not available for any work of the United States Government, but
the United States Governnent is not precluded fromreceiving and
hol di ng copyrights transferred to it by assignnent, bequest, or
ot herw se.

/* The United States has declared that works prepared by its



enpl oyees are free for use by anybody. Oten governnents wll
cl ai m copyrights. */

S 106. Exclusive rights in copyrighted works

Subj ect to sections 107 through 120 [17 USC SS 107-118], the
owner of copyright under this title [17 USC SS 101 et seq.] has
the exclusive rights to do and to authorize any of the foll ow ng:
(1) to reproduce the copyrighted work in copies or phonorecords;
(2) to prepare derivative works based upon the copyrighted work;
3) to distribute copies or phonorecords of the copyrighted work
o the public by sale or other transfer of ownership, or by
ental, |ease, or |ending;

4) in the case of literary, nusical, dramatic, and choreographic
wor ks, pantom nmes, and notion pictures and ot her audi ovi sual

wor ks, to performthe copyrighted work publicly; and

(5) in the case of literary, nusical, dramatic, and

chor eographi ¢ works, pantom nmes, and pictorial, graphic, or

scul ptural works, including the individual inmages of a notion

pi cture or other audiovisual work, to display the copyrighted
wor k publicly.

/| * Shareware consists of a partial waiver of the rights under
Section 106(1) and 106(3). The author allows others to reproduce
their program and allows others to use "other transfers of
owner shi p" of copies. This section of the copyright code is why
$ 0 registration software still has copyright protection. The
"owner of copyright” still has the right to control their

sof tware's reproduction. */



