/* The Fl orida adopted text of the Mddel Rules of Professional
Conduct follow. As usual, the "nodel"” codes are anything but

nodel in inplenmentation. However, this is a very generic form of
adoption, and in all material respects follow the nodel text.
These rules are the | egal professions attenpt to "nodernize" the
view of the legal profession in the early 1980's. The forner Code
of Professional Responsibility spoke solely to the attorney as an
advocate and representative of his or her client. The Mdel Rules
add new roles of internediary, negotiator to that of advocate. *
/

RULES OF PROFESSI ONAL CONDUCT
PREAMBLE: A LAWER S RESPONSI BI LI TI ES

A lawer is a representative of clients, an officer of the
| egal system and a public citizen having special responsibility
for the quality of justice.

As a representative of clients, a |l awer perforns various
functions. As an adviser, a |lawer provides a client with an
i nformed understanding of the client's legal rights and
obligations and explains their practical inplications. As an
advocate, a |lawer zealously asserts the client's position under
the rules of the adversary system As a negotiator, a | awer
seeks a result advantageous to the client but consistent with
requi renments of honest dealing with others. As an internediary
between clients, a | awer seeks to reconcile their interests as
an adviser and, to a limted extent, as a spokesman for each
client. A lawer acts as an evaluator by examning a client's
| egal affairs and reporting about themto the client or to
ot hers.

In all professional functions a | awer should be conpetent,
pronpt, and diligent. A lawer should naintain conmunications
With a client concerning the representation. A |awer should
keep in confidence information relating to representation of a
client except so far as disclosure is required or permtted by
the Rul es of Professional Conduct or by |aw

A | awyer's conduct should conformto the requirenents of the
| aw, both in professional service to clients and in the |awer's
busi ness and personal affairs. A |lawer should use the law s
procedures only for legitinmate purposes and not to harass or
Intimdate others. A |awer shoul d denonstrate respect for the
| egal system and for those who serve it, including judges, other
| awyers, and public officials. Wile it is a lawer's duty, when
necessary, to challenge the rectitude of official action, it is
also a lawyer's duty to uphold | egal process.

As a public citizen, a |lawer should seek inprovenent of the
| aw, the adm nistration of justice, and the quality of service
rendered by the | egal profession. As a nenber of a |earned
prof ession, a |lawer should cultivate know edge of the | aw beyond
Its use for clients, enploy that know edge in reformof the | aw,



and work to strengthen | egal education. A |lawer should be

m ndf ul of deficiencies in the adm nistration of justice and of
the fact that the poor, and sonetinmes persons who are not poor,
cannot afford adequate | egal assistance, and should therefore
devote professional tine and civic influence in their behalf. A
| awyer should aid the | egal profession in pursuing these

obj ectives and should help the bar regulate itself in the public
i nterest.

Many of the |awer's professional responsibilities are
prescribed in the Rules of Professional Conduct and in
substantive and procedural law. A |awer should strive to attain
t he highest level of skill, to inprove the | aw and the | egal
profession, and to exenplify the |egal profession's ideals of
public service.

A lawer's responsibilities as a representative of clients,
an officer of the legal system and a public citizen are usually
har noni ous. Zeal ous advocacy is not inconsistent with justice.
Mor eover, unless violations of law or injury to another or his
property are involved, preserving client confidences ordinarily
services the public interest because people are nore likely to
seek | egal advice, and thereby heed their |egal obligations, when
t hey know their comrunications will be private.

In the practice of law conflicting responsibilities are
often encountered. Difficult ethical problens may arise froma
conflict between a | awer's responsibility to a client and the
| awyer's own sense of personal honor, including obligations to
society and the |l egal profession. The Rules of Professional
Conduct prescribe ternms for resolving such conflicts. Wthin the
framework of these rules many difficult issues of professional
di scretion can arise. Such issues nust be resolved through the
exerci se of sensitive professional and noral judgnment gui ded by
t he basic principles underlying the rules.

Lawyers are officers of the court and they are responsible
to the judiciary for the propriety of their professional
activities. Wthin that context, the |egal profession has been
granted powers of self-government. Self-regulation helps
mai ntain the | egal profession' s i ndependence from undue
government domination. An independent |egal profession is an
i nportant force in preserving government under |aw, for abuse to
| egal authority is nore readily challenged by a profession whose
menbers are not dependent on the executive and |egislative
branches of governnent for the right to practice. Supervision by
an i ndependent judiciary, and conformty with the rules the
j udi ciary adopts for the profession, assures both independence
and responsibility.

Thus, every lawer is responsible for observance of the
Rul es of Professional Conduct. A |lawer should also aid in
securing their observance by other |awers. Neglect of these
responsibilities conprom ses the i ndependence of the profession
and the public interest which it serves.



Scope:

The Rul es of Professional Conduct are rules of reason. They
should be interpreted with reference to the purposes of |egal
representation and of the lawitself. Some of the rules are
| nperatives, cast in the terms of "shall" or "shall not." These
defi ne proper conduct for purposes of professional discipline.
Qthers, generally cast in the terns "nay," are perm ssive and
define areas under the rules in which the | awer has professional
di scretion. No disciplinary action should be taken when the
| awyer chooses not to act or acts within the bounds of such
di scretion. Oher rules define the nature of relationships
bet ween the | awer and others. The rules are thus partly
obligatory and disciplinary and partly constitutive and
descriptive in that they define a |lawer's professional role.

[* When is arule not a rule? Wien it is a recommendati on, or as
one | earned scholar put it, an "official nag." */

The comment acconpanyi ng each rule explains and illustrates
t he neani ng and purpose of the rule. The coments are intended
only as guides to interpretation, whereas the text of each rule
is authoritative. Thus, coments, even when they use the term
"should,” do not add obligations to the rules but nmerely provide
gui dance for practicing in conpliance with the rules.

The rules presuppose a |larger |egal context shaping the
| awyer's role. That context includes court rules and statutes
relating to matters of licensure, |aws defining specific
obligations of |awers and substantive and procedural law in

general. Conpliance with the rules, as with all law in an open
soci ety, depends primarily upon understandi ng and vol untary
conpliance with the rules, as with all law in an open society,

depends primarily upon understandi ng and voluntary conpli ance,
secondarily upon reinforcenent by peer and public opinion, and
finally, when necessary, upon enforcenent through disciplinary
proceedi ngs. The rules do no however, exhaust the noral and
et hi cal considerations that should informa | awer, for no

wor t hwhi | e human activity can be conpletely defined by the | egal
rules. The rules sinply provide a framework for the ethical
practice of |aw.

Furthernore, for purposes of determning the |awer's
aut hority and responsibility, principles of substantive |aw
external to these rules determ ne whether a client-|awer
rel ationship exists. Mst of the duties flowing fromthe client-
| awyer relationship attach only after the client has requested
the awer to render | egal services and the | awyer has agreed to
do so. But there are some duties, such as that of
confidentiality under rule 4-1.6, which may attach when the
| awyer agrees to consider whether a client-lawer relationship
shal | be established. Whether a client-lawer relationship
exi sts for any specific purpose can depend on the circunstances
and may be a question of fact.



Failure to conply with an obligation or prohibition inposed
by a rule is a basis for invoking the disciplinary process. The
rul es presuppose that disciplinary assessnent of a | awer's
conduct will be made on the basis of the facts and circunstances
as they existed at the time of the conduct in question in
recognition of the fact that a | awer often has to act upon
uncertain or inconplete evidence of the situation. Moreover, the
rul es presuppose that whether or not discipline should be inposed
for a violation, and the severity of a sanction, depend on al
the circunstances, such as the willful ness and seriousness of the
vi ol ati on, extenuating factors, and whether there have been
previ ous viol ati ons.

Violation of a rule should not give rise to a cause of
action nor should it create any presunption that a | egal duty has
been breached. The rules are designed to provide guidance to
| awyers and to provide a structure for regulating conduct through
di sci plinary agencies. They are not designed to be a basis for
civil liability. Furthernore, the purpose of the rules can be
subverted when they are invoked by opposing parties as procedural
weapons.

/* An inportant note that nalpractice liability cannot be
prem sed on the violation of the rules. */

The fact that a rule is a just basis for a |lawer's self-
assessnment, or for sanctioning a | awyer under the adm nistration
of a disciplinary authority, does not inply that an antagonist in
a collateral proceeding or transaction has standing to seek
enforcenent of the rule. Accordingly, nothing in the rules
shoul d be deened to augnment any substantive |egal duty of |awers
or the extra disciplinary consequences of violating such duty.

Mor eover, these rules are not intended to govern or affect
j udi cial application of either the attorney-client or work
product privilege. Those privileges were devel oped to pronote
conpliance with law and fairness in litigation. 1In reliance on
the attorney-client privilege, clients are ordinarily entitled to
expect that comrunications within the scope of the privilege wll
be protected against conpelled disclosure. The attorney-client
privilege is that of the client and not of the lawer. In
exceptional situations, the rules mght allow or require the
| awyer to disclose a client confidence. This, however, does not
vitiate the proposition that, as a general matter, the client has
a reasonabl e expectation that information relating to the client
Wi || not be voluntarily disclosed and that disclosure of such
i nformati on may be conpelled only in accordance with recogni zed
exceptions to the attorney-client and work product privil eges.

The | awyer's exercise of discretion not to disclose
i nformati on under rule 4-1.6 should not be subject to
reexam nation. Permtting such reexan nation would be
i nconpatible with the general policy of pronoting conpliance with



| aw t hr ough assurances that communications will be protected
agai nst di scl osure.

Ter m nol ogy:

"Belief" or "believes" denotes that the person involved
actual ly supposed the fact in question to be true. A person's
belief may be inferred from circunstances.

[* This does not include a standard of "should have known." */

"Consult" or "consultation" denotes comunication of
i nformati on reasonable sufficient to permt the client to
appreciate the significance of the matter in question.

"Firm' or "law firnf denotes a | awer or lawers in a
private firm |lawers enployed in the | egal department of a
corporation or other organization and | awers enployed in a | egal
servi ces organi zation. See comment, rule 4-1.10.

"Fraud" or "fraudul ent” denotes conduct having a purpose to
decei ve and not nerely negligent m srepresentation or failure to
appri se anot her of relevant information.

"Knowi ngly,"” "known," or "knows" denotes actual know edge of
the fact in question. A person's know edge nay be inferred from
ci rcunst ances.

"Lawyer" denotes a person who is a nenber of the Bar or
ot herwi se authorized to practice in any court.

"Partner" denotes a nmenber of a partnership and a
sharehol der in a law firm organi zed as a prof essi onal
cor porati on.

"Reasonabl e" or "reasonably" when used in relation to
conduct by a | awyer denotes the conduct of a reasonabl e prudent
and conpetent |awyer.

"Reasonabl e belief" or "reasonable believes" when used in
reference to a | awyer denotes that the | awer believes the matter
i n question and that the circunstances are such that the belief
I s reasonabl e.

"Substantial” when used in reference to degree or extent
denotes a material matter of clear and wei ghty inportance.

4-1. CLI ENT- LAWER RELATI ONSHI P
RULE 4- 1.1 COVPETENCE

A | awyer shall provide conpetent representation to a client.
Conpetent representation requires the | egal know edge, skill,

t horoughness, and preparation reasonabl e necessary for the
representation.



Conment - Legal know edge and skil

In determ ning whether a | awer enploys the requisite
know edge and skill in a particular matter, relevant factors
i nclude the relative conplexity and specialized nature of the
matter, the |lawer's general experience, the |lawer's training
and experience in the field in question, the preparation and
study the lawer is able to give the matter, and whether it is
feasible to refer the matter to, or associate or consult with, a
| awyer of established conpetence in the field in question. In
many instances the required proficiency is that of a general
practitioner. Expertise in a particular field of |aw may be
required in some circunstances.

A | awyer need not necessarily have special training or prior
experience to handle | egal problens of a type with which the
| awyer is unfamliar. A newy admtted | awer can be as
conpetent as a practitioner with | ong experience. Sone inportant
| egal skills, such as the analysis of precedent, the eval uation

of evidence and legal drafting, are required in all |egal

probl ens. Perhaps the nost fundanental |egal skill consists of
det erm ni ng what kind of |egal problens a situation may invol ve,
a skill that necessarily transcends any particul ar specialized

know edge. A lawyer can provi de adequate representation in a
whol |y novel field through necessary study. Conpetent
representation can al so be provided through the association of a
| awyer of established conpetence in the field in question.

In an enmergency a | awer may give advice or assistance in a
matter in which the | awer does not have the skill ordinarily
required where referral to or consultation or association with
anot her | awyer would be inpractical. Even in an energency,
however, assistance should be limted to that reasonable
necessary in the circunstances, for ill-considered action under
emer gency conditions can jeopardize the client's interest.

The | awyer may accept representation where the requisite
| evel of conpetence can be achi eved by reasonabl e preparation.
This applies as well to a | awer who is appointed as counsel for
an unrepresented person. See also rule 4-6.2.

Thor oughness and preparation

Conmpetent handling of a particular matter includes inquiry
into and anal ysis of the factual and |egal elenents of the
probl em and use of nethods and procedures neeting the standards
of conpetent practitioners. It also includes adequate
preparation. The required attention and preparation are
determined in part by what is at stake; major litigation and
conpl ex transactions ordinarily require nore el aborate treatnent
than matters of |esser consequence. The |awer should consult
with the client about the degree of thoroughness and the |evel of
preparation required as well as the estimted costs involved
under the circunstances.



/* An astoundi ng statenent which bears exam nation by attorneys
and clients. Accordingly, the client is now supposed to be asked
how nmuch preparation should be done, rather than the attorney
telling the client how nuch shoul d be done. This section
explicitly permts the attorney to do hal f-preparation for a case
if the client desires half a case tried. */

Mai nt ai ni ng conpet ence

To maintain the requisite know edge and skill, a | awer
shoul d engage in continuing study and educati on.

/* Al though the rule is a should, that is, it is not nandatory,
the rules of many courts require that attorneys attend a certain
nunber of hours of continuing | egal education. */

RULE 4-1.2 SCOPE OF REPRESENTATI ON

(a) A lawer shall abide by a client's decisions concerning
t he objectives of representation, subject to paragraphs (c), (d)
, and (e), and shall consult with the client as to the neans by
whi ch they are to be pursued. A |lawer shall abide by a client's
deci sion whether to nake or accept an offer of settlenent of a
mat t er .

/* An inportant note, and one that attorney's often try to avoid.
In many cases, it is to the client's advantage to settle a case
qui ckly at |ow actual dollars, while the attorney woul d be

Wi lling to go on for higher potential dollars. Sonme attorneys

i nclude a poison pill in their retainers which provide that if
the client settles the case against the attorney's advice that
the contingent fee will convert to an hourly rate- which would
make the client's choice to "take the noney and run" inpossible
if the attorney has nore work in the case than the settl enent.
This makes that practice questionable. */

In a crimnal case, the |lawer shall abide by the client's

deci sion, after consultation with the lawer, as to a plea to be
entered, whether to waive jury trial and whether the client wll
testify.

/* The rul e concerning testinony has caused nmany probl ens over
the years, with many clients insisting on testifying when
everyone knows (except the client) that this is suicidal or
stupid. In addition, this rule requires that the attorney all ow
his client to testify even if the attorney believes the testinony
to be false. */

(b) Alawer's representation of a client, including
representation by appoi ntment, does not constitute an endorsenent
of the client's political, economc, social, or noral views or
activities.



(c) Alawer may limt the objectives of the representation
if the client consents after consultation.

/* Anot her change fromthe past. A clear statenent that it is the
client who determ nes the objectives, and |l ess than a conpl ete
Wi n is acceptable, if the client agrees. Free advice to the
attorneys out there doing | ess than a conplete job on the case
With the client's case. Get the client's witten approval. */

(d) A lawyer shall not counsel a client to engage, or assi st
a client, in conduct that the | awer knows or reasonably shoul d
know is crimnal or fraudulent. However, a |awer may discuss
t he | egal consequences of any proposed course of conduct with a
client and may counsel or assist a client to make a good faith
effort to determne the validity, scope, meaning, or application
of the | aw.

(e) Wien a | awyer knows or reasonabl e should know that a
client expects assistance not permtted by the rul es of
pr of essi onal conduct or by law, the |lawer shall consult with the
client regarding the relevant Iimtations on the |lawer's
conduct .

Conment - Scope of representation

Both lawer and client have authority and responsibility in
t he objectives and neans of representation. The client has
ultimate authority to determ ne the purposes to be served by
| egal representation, within the limts inposed by |law and the
| awyer's professional obligations. Wthin those limts, a client
also has a right to consult with the | awyer about the nmeans to be
used in pursuing those objectives. At the sane tine, a |lawer is
not required to pursue objectives or enploy neans sinply because
a client may wish that the |lawer do so. A clear distinction
bet ween obj ectives and neans sonetines cannot be drawn, and in
many cases the client-lawer relationship partakes of a joint
undertaking. In questions of means, the | awer should assune
responsibility for technical and |egal tactical issues but should
defer to the client regarding such questions as the expense to be
i ncurred and concern for third persons who m ght be adversely
affected. Law defining the |awer's scope of authority in
litigation varies anong jurisdictions.

In a case in which the client appears to be suffering nmental
disability, the lawer's duty to abide by the client's decisions
is to be guided by reference to rule 4-1.14.

| ndependence fromclient's views or activities

Legal representation should not be denied to people who are
unable to afford | egal services or whose cause is controversi al
or the subject of popular disapproval. By the sane token
representing a client does not constitute approval of the
client's views or activities.



Services limted in objectives or neans

The objectives or scope of services provided by a | awer may
be limted by agreement with the client or by the terns under
whi ch the | awer's services are nmade available to the client. For
exanple, a retainer may be for a specifically defined purpose.
Representati on provided through a | egal aid agency nmay be subject
to limtations on the types of cases the agency handles. Wen a
| awyer has been retained by an insurer to represent an insured,
the representation may be limted to matters related to the
i nsurance coverage. The ternms upon which representation is
undertaken may excl ude specific objectives or neans. Such
limtations may excl ude objectives or nmeans that the | awer
regards as repugnant or inprudent.

[* 1t woul d appear that if the attorney will not try to
acconplish a |l egal goal due to its repugnance should refer the
case to counsel who does not find it repugnant. */

An agreenent concerning the scope of representation nust
accord with the Rules of Professional Conduct and |law. Thus, the
client may not be asked to agree to representation so limted in
scope as to violate rule 4-1.1 or to surrender the right to
termnate the lawer's services or the right to settle litigation
that the | awyer m ght wish to continue.

Crimnal, fraudulent, and prohibited transactions

A lawer is required to give an honest opinion about the
act ual consequences that appear likely to result froma client's
conduct. The fact that a client uses advice in a course of
action that is crimnal or fraudul ent does not, of itself, make a
| awyer a party to the course of action. However, a |awer nay
not assist a client in conduct which the | awer knows or
reasonabl e shoul d know to be crimnal or fraudulent. There is a
critical distinction between presenting an anal ysis of |egal
aspects of questionabl e conduct and recomrendi ng the neans by
which a crine or fraud m ght be commtted with inpunity.

When the client's course of action has already begun and is
continuing, the lawer's responsibility to especially delicate.
The | awer is not permtted to reveal the client's w ongdoi ng,
except where permtted or required by rule 4-1.6. However, the
| awyer is required to avoid furthering the purpose, for exanple,
by suggesting how it m ght be concealed. A |awer may not
continue assisting a client in conduct that the |awer originally
supposes is legally proper but then discovers is crimnal or
fraudulent. Wthdrawal fromthe representation, therefore, may
be required.

Where the client is a fiduciary, the | awer may be charged
Wi th special obligations in dealings with a beneficiary.

Par agraph (d) applies whether or not the defrauded party is
a party is a party to the transaction. Hence, a |lawer should



not participate in a shamtransaction; for exanple, a transaction
to effectuate crimnal or fraudul ent escape of tax liability.

Par agraph (d) does not preclude undertaking a crimnal defense
incident to a general retainer for |legal services to a | awf ul
enterprise. The |ast sentence of paragraph (d) recogni zes that
determining the validity or interpretation of a statute or

regul ation may require a course of action involving disobedi ence
of the statute or regulation or of the interpretation placed upon
it by governnental authorities.

RULE 4-1.3 DI LI GENCE

A |l awyer shall act with reasonable diligence and pronptness
in representing a client.

Comrent

A | awyer shoul d pursue a matter on behalf of a client
despite opposition, obstruction or personal inconvenience to the
| awyer and nmay take whatever |awful and ethical neasures are
required to vindicate a client's cause or endeavor. A | awer
should act with comm tnment and dedication to the interests of the
client and with
zeal in advocacy upon the client's behalf. However, a | awer is
not bound to press for every advantage that m ght be realized for
aclient. A |lawer has professional discretion in determning
t he nmeans by which a matter should be pursued. See rule 4-1.2.
/* The client determ nes the objectives, the attorney which | egal
t echni ques or maneuvers are to be applied. This for exanple,
woul d i nclude procedural and tactical matters. */

A | awyer's workl oad should be controlled so that each matter can
be handl ed adequately.

Per haps no professional shortcomng is nore widely resented
than procrastination. A client's interests often can be
adversely affected by the passage of tinme or the change of
conditions; in extrene instances, as when a | awyer overl ooks a
statute of limtations, the client's | egal position may be
destroyed. Even when the client's interests are not affected in
subst ance, however, unreasonabl e delay can cause a client
needl ess anxi ety and underm ne confidence in the | awer.

/* In fairness to the slow working | awer, the slow paying client
is the attorney's nost common problem */

Unless the relationship is termnated as provided in rule 4-
1.16, a lawer should carry through to conclusion all matters

undertaken for a client. If a lawer's enploynent is limted to
a specific matter, the relationship term nates when the matter
has been resolved. |[If a |lawer has served a client over a
substantial period in a variety of matters, the client sonetines
may assume that the |lawer will continue to serve on a continuing
basis unless the | awer gives notice of withdrawal. Doubt about

whet her a client-lawer relationship still exists should be



clarified by the | awer, preferable in witing, so that the
client will not m stakenly suppose the |awer is |ooking after
the client's affairs when the | awer has ceased to do so. For
exanple, if a lawer has handled a judicial or adm nistrative
proceedi ng that produced a result adverse to the client but has
not been specifically instructed concerning pursuit of an appeal,
the | awyer should advise the client of the possibility of appeal
before relinquishing responsibility for the matter.

RULE 4-4.14 COVMUNI CATI ON

(a) A lawer shall keep a client reasonable inforned about
the status of a matter and pronptly conply with reasonable
requests for information.

(b) A lawer shall explain a nmatter to the extent reasonabl e
necessary to permt the client to make inforned decisions
regardi ng the representation.

Comrent

The client should have sufficient information to participate
intelligently in decisions concerning the objectives of the
representation and the nmeans by which they are to be pursued, to
the extent the client is willing and able to do so. For exanple,
a | awyer negotiating on behalf of a client should provide the
client with facts relevant to the matter, informthe client of
conmruni cati ons from another party and take ot her reasonabl e steps
that permt the client to nake a decision regarding a serious
of fer fromanother party. A |lawer who receives from opposing
counsel an offer of settlenent in a civil controversy or a
proffered plea bargain in a crimnal case should pronptly inform
the client of its substance unless prior discussions with the
client have left it clear that the proposal will be unacceptable.
See rule 4-1.2(a). Even when a client delegates authority to the
| awyer, the client should be kept advised of the status of the
mat t er.

Adequacy of communi cation depends in part on the kind of
advi ce or assistance involved. For exanple, in negotiations
where there is time to explain a proposal, the |l awer should
review all inportant provisions wth the client before proceeding
to an agreenent. In litigation a |lawer should explain the
general strategy and prospects of success and ordinarily should
consult the client on tactics that mght injure or coerce others.
On the other hand, a | awer ordinarily cannot be expected to
describe trial or negotiation strategy in detail. The guiding
principle in that the | awyer should fulfill reasonable client
expectations for information consistent with the duty to act in
the client's bear interests and the client's overall requirenents
as to the character of representation.

Ordinarily, the information to be provided is that
appropriate for a client who is a conprehendi ng and responsi bl e
adult. However, fully informng the client according to this



standard may be inpracticable, for exanple, where the client is a
child or suffers fromnental disability. See rule 4-1.14. \Wen
the client is an organi zation or groups, it is often inpossible
or inappropriate to informevery one of its nenbers about its

| egal affairs; ordinarily, the | awer shoul d address

conmuni cations to the appropriate officials of the organization.
See rule 4-1.13. \Wiere nmany routine natters are involved, a
systemof limted or occasional reporting nay be arranged with
the client. Practical exigency may also require a | awer to act
for a client without prior consultation.

W t hhol di ng i nformati on

In some circunstances, a |lawer may be justified in delaying
transm ssion of information when the client would be likely to
react inprudently to an i medi ate comunication. Thus, a |awer
m ght wi thhold a psychiatric diagnosis of a client when the
exam ni ng psychiatrist indicates that disclosure would harmthe
client. A lawer may not withhold information to serve the
| awyer's own interest or convenience. Rules or court orders
governing litigation may provide that information supplied to a
| awyer may not be disclosed to the client. Rule 4-3.4(c) directs
conpliance with such rules or orders.

RULE 4-1.5 FEES FOR LEGAL SERVI CES

(A) An attorney shall not enter into an agreenent for,
charge, or collect and illegal prohibited, or clearly excessive
fee or a fee generated by enploynent that was obtai ned through
advertising or solicitation not in conpliance with the Rules the
Bar. A fee is clearly excessive when

(1) After a review of the facts, a | awer of ordinary
prudence woul d be left with a definite and firm conviction that
the fee exceeds a reasonable fee for services provided to such a
degree as to constitute clear overreaching or an unconsci onabl e
demand by the attorney; or

(2) The fee is sought or secured by the attorney by neans of
i ntentional msrepresentation or fraud upon the client, a
nonclient party, or any court, as to either entitlenent to, or
amount of, the fee.

(B) Factors to be considered as guides in determning a
reasonabl e fee include the foll ow ng:

(1) The tinme and | abor required, the novelty, conplexity,
and difficulty of the questions involved, and the skill requisite
to performthe | egal service properly;

(2) The likelihood that the acceptance of the particular
enpl oyment wi ||l preclude other enploynment by the | awyer;

(3) The fee or rate of fee, customarily charged in the
|l ocality for |egal services of a conparable or simlar nature;



(4) The significance of, or anount involved in, the subject
matter of the representation, the responsibility involved in the
representation, and the results obtained;

(5) The tinme limtations inposed by the client or by the
ci rcunmst ances and, as between attorney and client, any additional
or special tine demands or requests of the attorney by the
client;

(6) The nature and length of the professional relationship
with the client;

(7) The experience, reputation, diligence, and ability of
the awyer or |lawers performng the service and the skill,
expertise, or efficiency of effort reflected in the actual
provi di ng of such services; and

(8) Whether the fee is fixed or contingent, and, if fixed as
to anount or rate, then whether the client's ability to pay
rested to any significant degree on the outcone of the
representation.

/* The above list is a shortened version of the factors set by
federal courts in various cases. Recent case |aw deci sions pay
lip service to all these factors, but work, practically, on a
conpari son of hourly rates for simlar services. One of the
factors, the "preclusion of other enploynment” formerly provided
that this was an i nappropriate factor to be used unl ess the
client is made aware of the preclusion. Therefore, clients were
often forcefully made aware that taking their case will result in
the attorney having to turn down other present or future work. *
/

(© In determning a reasonable fee, the tinme devoted to the
representation and custonary rate of fee need not be the sole or
controlling factors. All factors set forth in this rule should
be considered, and may be applied, in justification of a fee
hi gher or | ower than that which would result from application of
only the tine and rate factors.

[* Clients beware-- attorney's becone famliar. Fees
traditionally have been flat rate, hourly or contingent. A new
possibility, which this rule contenplates for the future is

"val ue based billing." For exanple, an attorney is visited by a
client that is making a clear error in accounting for and
reporting tax. As a result of this discussion, the client saves
$1, 000, 000 per year. (This is not a ridiculous scenario. In a 20

m nute phone call | personally saved a client a | oss of $500, 000
on an obscure and abstruse point of copyright |aw ) Therefore,
under val ue based billing, a fee of let's say $50, 000 woul d be

fair. After all few businessnen would turn down the opportunity
to save $1, 000, 000 by spendi ng $50, 000. However, the client sees
a one hour conference. Even allowing for the | awer's education
and experience, many clients would find that fee shocking.



However, this idea is now being spoken about in public by |eaders
of the bar. */

(E) When the | awer has not regularly represented the
client, the basis or rate of the fee shall be comunicated to the
client, preferable in witing, before or within a reasonable tine
after commencing the representation.

(F) As to contingent fees:

(1) A fee may be contingent on the outcone of the matter for
whi ch the service is rendered, except in a matter in which a
contingent fee is prohibited by paragraph (F)(3) or by law. A
conti ngent fee agreenent shall be in witing and shall state the
met hod by which the fee is to be determ ned, including the
percent age or percentages that shall accrue to the |lawer in the
event of settlenent, trial, or appeal, litigation and other
expenses to be deducted fromthe recovery, and whether such
expenses are to be deducted before or after the contingent fee is
cal cul ated. Upon conclusion of a contingent fee matter, the
| awyer shall provide the client with a witten statenment stating
the outcone of the matter and, if there is a recovery, show ng
the remttance to the client and the nethod of its determ nation.

(2) Every lawyer who accepts a retainer or enters into an
agreenment, express or inplied, for conpensation for services
rendered or to be rendered in any action, claim or proceeding
whereby the | awer's conpensation is to be dependent or
contingent in whole or in part upon the successful prosecution or
settl ement thereof shall do so only where such fee arrangenent is
reduced to a witten contract, signed by the client, and by a
| awyer for the lawer or for the law firmrepresenting the
client. No lawer or firmmy participate in the fee w thout the
consent of the client in witing. Each participating |awer or
law firmshall sign the contract with the client and shall agree
to assune joint legal responsibility to the client for the
performance of the services in question as if each were partners
of the other |awer or law firminvolved. The client shall be
furnished with a copy of the signed contract and any subsequent
notices or consents. All provisions of this rule shall apply to
such fee contracts.

(3) Alawer shall not enter into an arrangenent for,
charge, or collect:

(a) Any fee in a donestic relations matter, the paynent or
amount of which is contingent upon the securing of a divorce or
upon the amount of alinobny or support, or property settlenent in
i eu thereof; or

(b) A contingent fee for representing a defendant in a
crim nal case.

RULE 4-1.6 CONFI DENTI ALI TY OF | NFORVATI ON



(a) A lawer shall not reveal information relating to
representation of a client except as stated in paragraphs (b),
(c), and (d) unless the client consents after disclosure to the
client.

(b) A lawyer shall reveal such information to the extent the
| awyer believes necessary:

(1) To prevent a client fromconmtting a crine; or

(2) To prevent a death or substantial bodily harmto
anot her.

(c) Alawer may reveal such information to the extent the
| awyer believes necessary:

(1) To serve the client's interest unless it is information
the client specifically requires not to be disclosed;

(2) To establish a claimor defense on behalf of the | awer
in a controversy between the | awer and client;

(3) To establish a defense to a crimnal charge or civi
cl ai m agai nst the | awer based upon conduct in which the client
was i nvol ved;

(4) To respond to allegations in any proceedi ng concerning
the awer's representation of the client; or

(5) To conply with the Rules of Professional Conduct.

(d) When required by a tribunal to reveal such information,
a lawer may first exhaust all appellate renedies.

Comrent

The lawyer is part of a judicial systemcharged with
upholding the law. One of the lawer's functions is to advise
clients so that they avoid any violation of the law in the proper
exercise of their rights.

The observance of the ethical obligation of a |lawer to hold
i nviolate confidential information of the client not only
facilitates the full devel opnent of facts essential to proper
representation of the client but al so encourages people to seek
early | egal assistance.

Al nost without exception, clients conme to |awers in order
to determ ne what their rights are and what is, in the naze of
| aws and regul ati ons, deened to be |egal and correct. The common
| aw recogni zes that the client's confidences nust be protected
from di scl osure. Based upon experience, |awers know that al nost
all clients follow the advice given, and the |law is upheld.



A fundanmental principle in the client-lawer relationship is
that the |l awer maintain confidentiality of information relating
to the representation. The client is thereby encouraged to
conmuni cate fully and frankly with the | awer even as to
enbarrassing | egally damagi ng subject matter.

The principle of confidentiality is given effect in two
rel ated bodies of law the attorney-client privilege (which
i ncl udes the work product doctrine) in the |aw of evidence and
the rule of confidentiality established in profession ethics. The
attorney-client privilege applies in judicial and other
proceedings in which a lawer may be called as a witness or
ot herwi se required to produce evidence concerning a client. The
rule of client-lawer confidentiality applies in situations other
t han those where evidence is sought fromthe |awer through
conpul sion of law. The confidentiality rule applies not nerely
to matters conmuni cated in confidence by the client but also to
all information relating to the representation, whatever its
source. A lawer may not disclose such information except as
aut hori zed or required by the Rules of Professional Conduct or by
| aw. However, none of the foregoing Iimts the requirenent of
di scl osure in paragraph (b). This disclosure is required to
prevent a | awer from becom ng an unwitting acconplice in the
fraudul ent acts of a client. See al so scope.

The requirenment of maintaining confidentiality of
information relating to representation applies to government
| awyers who may di sagree with the policy goals that their
representation is designed to advance.

Aut hori zed di scl osure

A lawer is inpliedly authorized to make di scl osures about a
client when appropriate in carrying out the representation,
except to the extent that the client's instructions or special
circumstances limt that authority. In litigation, for exanple,
a | awyer may disclose information by admtting a fact that cannot
properly be disputed or in negotiation by nmaking a disclosure
that facilitates a satisfactory concl usion.

Lawyers in a firmmy, in the course of the firms practice,
di scl ose to each other information relating to a client of the
firm unless the client has instructed that particul ar
i nformati on be confined to specified | awers.

Di scl osure adverse to client

The confidentiality rule is subject to |limted exceptions.
In becoming privy to information about a client, a |awer may
foresee that the client intends serious harmto another person.
However, to the extent a lawer is required or permtted to
di sclose a client's purposes, the client will be inhibited from
reveal ing facts which would enable the | awer to counsel against
a wrongful course of action. Wiile the public rmay be protected



if full and open comuni cation by the client is encouraged,
several situations must be distinguished.

First, the | awyer may not counsel or assist a client in
conduct that is crimnal or fraudulent. See rule 4-1.2(d).
Simlarly, a |lawer has a duty under rule 4-3.3(a)(4) not to use
fal se evidence. This duty is essentially a special instance of
the duty prescribed in rule 4-1.2(d) to avoid assisting a client
in crimnal or fraudul ent conduct.

Second, the | awyer may have been innocently involved in past
conduct by the client that was crimnal or fraudulent. 1In such a
situation the |lawer has not violated rule 4-1.2(d), because to
"counsel or assist" crimnal or fraudul ent conduct requires
knowi ng that the conduct is of that character.

Third, the lawer may learn that a client intends
prospective conduct that is crimnal. As stated in paragraph (b)
(1), the lawer shall reveal information in order to prevent such
consequences. It is admttedly difficult for a |awer to "know'
when the crimnal intent will actually be carried out, for the
client may have a change of m nd.

Par agraph (b)(2) contenplates past acts on the part of a
client which may result in present or future consequences that
may be avoi ded by discl osure of otherw se confidenti al
conmuni cations. Rule 4-1.6(b)(2) would now require the attorney
to disclose informati on necessary to prevent the future death or
substantial bodily harmto another, even though the act of the
client has been conpl et ed.

The | awyer's exercise of discretion requires consideration
of such factors as the nature of the lawer's relationship with
the client and with those who m ght be injured by the client, the
| awyer's own involvenent in the transaction and factors that may
ext enuat e the conduct in question. Were practical the |awer
shoul d seek to persuade the client to take suitable action. 1In
any case, a disclosure adverse to the client's interest should be
no greater than the | awyer reasonabl e believes necessary to the
pur pose.

W t hdr awal

If the lawer's services will be used by the client in
materially furthering a course of crimnal or fraudul ent conduct,
the awyer nust withdraw, as stated in rule 4-1.16(a)(1).

After withdrawal the lawer is required to refrain from
maki ng di scl osure of the client's confidences, except as
ot herwi se provided in rule 4-1.6. Neither this rule nor rule 4-
1.8(b) nor rule 4-1.16(d) prevents the | awer from giving notice
of the fact of withdrawal, and the | awyer may al so w thdraw and
di saf firm any opinion, docunent, affirmation, or the |ike.



Were the client is an organi zation, the |awer nmay be in
doubt whet her contenpl ated conduct will actually be carried out
by the organi zation. Were necessary to guide conduct in
connection with the rule, the lawer nmay make inquiry within the
organi zation as indicated in rule 4-1.13(b).

Di spute concerning | awer's conduct

Where a legal claimor disciplinary charge alleges conplicity of
the awer in a client's conduct or other m sconduct of the

| awyer 1nvolving representation of the client, the |awer may
respond to the extent the | awyer reasonably believes necessary to
establish a defense. The sane is true with respect to a claim

i nvol ving the conduct or representation of a former client. The
| awyer's right to respond arises when an assertion of such
conplicity has been nade. Paragraph (c) does not require the

| awyer to await the conmencenent of an action or proceeding that
charges such conplicity, so that the defense may be established
by responding directly to a third party who has made such an
assertion. The right to defend, of course, applies where a
proceedi ng has been comenced. Were practicable and not
prejudicial to the lawer's ability to establish the defense, the
| awyer shoul d advise the client to the third party's assertion
and request that the client respond appropriately. 1In any event,
di scl osure should be no greater than the | awer reasonably
bel i eves is necessary to vindicate i nnocence, the disclosure
should be made in a manner which imts access to the information
to the tribunal or other persons having a need to know it, and
appropriate protective orders or other arrangenents should be
sought by the lawer to the fullest extent practicabl e.

If the lawer is charged with wongdoing in which the
client's conduct is inplicated, the rule of confidentiality
shoul d not prevent the [ awyer from defending against the charge.
Such a charge can arise in a civil, crimnal or professional
di sci plinary proceedi ng and can be based on a wrong all egedly
conmtted by the | awer against the client or on a wong all eged
by a third person; for exanple, a person claimng to have been
defrauded by the | awyer and client acting together. A |awyer
entitled to a fee is permtted by paragraph (c) to prove the
services rendered in an action to collect it. This aspect of the
rul e expresses the principle that the beneficiary of a fiduciary
rel ationship nmay not exploit it to the detrinent of the
fiduciary. As stated above, the | awyer nust nmake every effort
practicable to avoid unnecessary disclosure of information
relating to a representation, to |limt disclosure to those having
the need to know it, and to obtain protective orders or make
ot her arrangenents mnim zing the risk of disclosure.

Di scl osures ot herw se required or authorized

The attorney-client privilege is differently defined in
various jurisdictions. If alawer is called as a witness to
gi ve testinony concerning a client, absent waiver by the client,
rule 4-1.6(a) requires the lawer to invoke the privilege when it



is applicable. The |awer nust conply with the final orders of a
court or other tribunal of conpetent jurisdiction requiring the
| awyer to give information about the client.

The Rul es of Professional Conduct in various circunstances
permt or require a |lawer to disclose information relating to
the representation. See rules 4-2.2, 4-2.3, 4-3.3, and 4-4.1. In
addition to these provisions, a |lawer nmay be obligated or
permtted by other provisions of law to give information about a
client. \Wether another provision of |aw supersedes rule 4-1.6
is a matter of interpretation beyond the scope of these rules,
but a presunption should exist agai nst such a supersession.

Former client

The duty of confidentiality continues after the client
| awyer rel ationship has term nated.

RULE 4-1.7 CONFLICT OF | NTEREST GENERAL RULE

(a) A lawer shall not represent a client if the
representation of that client will be directly adverse to the
interests of another client, unless:

(1) he | awyer reasonabl e believes the representation wll
not adversely affect the lawer's responsibilities to and
relationship with the other client; and

(2) Each client consents after consultation.

(b) A lawyer shall not represent a client if the |awer's
exerci se of independent professional judgnment in the
representation of that client may be nmaterially limted by the
| awyer's responsibilities to another client or to a third person
or by the lawer's own interest, unless:

(1) The lawyer reasonably believes the representation wll
not be adversely affected; and

(2) The client consents after consultation.

(c) Wien representation of nultiple clients in a single
matter is undertaken, the consultation shall include explanation
of the inplications of the comon representation and the
advant ages and ri sks i nvol ved.

(d) Alawer related to another |awer as parent, child,
si bling, or spouse shall not represent a client in a
representation directly adverse to a person who the | awer knows
is represented by the other | awer except upon consent by the
client after consultation regarding the rel ationship.



