2638. 404 Report of nonconpliance.

|f the agency fails to conply with an order issued under
2638.402(d), the Director shall:

(a) Notify the head of the agency of intent to furnish a
report of nonconpliance to the President and the Congress;

(b) Provide the agency 14 cal endar days within which to
furnish witten comrents for subm ssion with the report of
nonconpl i ance; and

(c) Report the agency's nonconpliance to the President and
to the Congress.

Subpart E -- Corrective and Renedi al Action in Cases Involving
| ndi vi dual Executive Agency Enpl oyees

Source: 55 FR 1667, Jan. 18, 1990, unl ess ot herw se noted.
2638.501 I n general.

(a) Authority. The Director of the Ofice of Governnent
Et hi cs has aut hority under subsections 402(b)(9) and 402(f)(2) of
the Act to order corrective and renedial action with respect to
i ndi vi dual enpl oyees to bring about conpliance with applicable
ethics provisions. Nothing in this subpart relieves an agency of
its primary responsibility to ensure conpliance.

(b) Definitions. For the purpose of this subpart:

(1) Ethics provision includes any rule, regulation or
executive order relating to conflicts of interest or standards of
conduct in the executive branch. The term excludes any statute
that is contained in title 18 of the United States Code or which
i nposes a crimnal penalty as well as any statute nade applicable
to a specific agency that nandates or proscribes conduct not
ot herwi se the subject of CGovernnentw de standards. It excl udes
any matter covered by sections 101 (k) and (n) of Executive O der
12674 that are within the cogni zance of agency | nspectors
General, the Ofice of Special Counsel or the Equal Enploynent
Opportunity Comm ssion.

(2) Enployee neans any officer or enployee, including a
speci al Governnment enpl oyee, covered by any of the provisions
contained in part 735 of this title.

(3) Head of an agency, in the case of an agency that is
headed by a board, commttee or other group of individuals,
refers to the enpl oyee's appointing authority.

(4) Corrective action neans any action necessary to renedy
a violation of an ethics provision including, but not limted to,
recusal, divestiture, termnation of an activity, restitution, or
the creation of a qualified blind or diversified trust.



(5) Disciplinary action includes the full range of
di sciplinary actions provided for by Ofice of Personnel
Managenent regul ations and instructions inplenenting authorities
contained intitle 5 of the United States Code or provided for in
conparabl e authorities applicable to enpl oyees not subject to
title 5.

(6) The ternms " " he,'' "~ "his'' and "~ him' include " "she,"’
““hers'' and " her.'’

(c) Violations of crimnal statutes. Nothing contained in
this part gives the Director or any agency official authority to
make a finding that any crimnal statute relating to conflicts of
interest is being or has been violated. If facts elicited under
t hese procedures indicate that a crimnal violation of any such
provision is occurring or has occurred, the suspected violation
Wi || be referred for possible prosecution in accordance with 28
U.S.C. 535 and the reporting requirenents set forth in 2638. 603
of this chapter shall apply. Subsequent to referral, proceedings
under this subpart may be initiated or continued at the
di scretion of the Director, after consultation with the
appropriate investigatory or prosecutorial authorities.

(d) National security. Proceedi ngs under this subpart shal
be conducted in accordance with applicable national security
requirenments.

[55 FR 1667, Jan. 18, 1990; as amended at 55 FR 21846, My 30,
1990]

2638. 502 Recommendati ons and advi ce.

The Director may nake recomendati ons and provi de advice to
agenci es, designated agency ethics officials and enpl oyees for
t he purpose of ensuring an enpl oyee's conpliance with applicable
ethics provisions. This authority may be used where there is
doubt or a dispute regarding the applicability of an ethics
provi sion or where the Director has information indicating that
an ethics provision is being inproperly interpreted.
Reconmendati ons may be nmade or advice provided on the Director's
own initiative or at the Director's discretion in response to a
written or oral request. As determined by the Director, the
reconmendati on may be nade or the advice given either orally or
in witing. In addition, the Director shall afford an enpl oyee
t he opportunity for personal consultation, if practicable,
regardi ng action required to be taken by the enpl oyee to achieve
conpliance with applicable ethics provisions.

2638. 503 Agency investigations.

(a) Reconmendation of investigation. If the Director has
reason to believe that an enployee is violating or has viol ated
any ethics provision, the Director nmay recommend to the head of
t he agency that the agency conduct such investigation as is



necessary to determ ne whether, in fact, a violation is occurring
or has occurred and, where warranted, take appropriate

di sciplinary or corrective action. If the matter already has been
i nvestigated or if the facts are fully known to the agency and,
in the opinion of the agency head, require no further

i nvestigation, the head of the agency shall notify the Director
of that determination and shall pronptly file the agency report
requi red by paragraph (c) of this section.

(1) |If the enployee involved is the head of an agency, the
reconmendati on shall be nade to the President and the procedures
set forth in this section shall serve as gui dance only.

(2) Were there is reason to believe that an enpl oyee has
given preferential treatnent or failed to act inpartially, this
authority will not be used to initiate an investigation in the
nature of a review or audit of the agency programin which the
enpl oyee parti ci pat ed.

(b) Initiation of investigation. The head of the agency
shall notify the Director when the agency has initiated an
i nvestigation. Where it is anticipated that the investigation
Wi || not be conpleted within 60 cal endar days, the head of the
agency will notify the Director of that fact and provi de an
expl anati on reasonably justifying additional tine.

(c) Agency report. The head of the agency shall file a
report with the Director detailing findings of fact and
di sci plinary and/or corrective actions taken, if any.

(d) Director's determnation. The Director will nake a
det erm nati on based on the agency investigation and report.

(1) If the Director determ nes that the agency has
conduct ed an adequate investigation and has taken appropriate
corrective and/or disciplinary action, the Director shall notify
t he agency that the matter is closed.

(2) If the Director determ nes that the agency has
conduct ed an adequate investigation and has reconmended
appropriate corrective and/or disciplinary action, the D rector
shall notify the agency that the matter will be cl osed upon
notification that such action has been taken.

(3) If the Director determ nes that the agency has not
conduct ed an adequate investigation, the Director nmay recomend
t hat the agency undertake further investigative effort.

(4) If the Director determ nes that the agency has
i nproperly interpreted an ethics provision or inproperly applied
an ethics provision to the facts of the case, the D rector nay,
i n accordance with 2638.502, provide advice and recomendati ons
necessary to ensure conpliance.



(5) |If the Director determ nes that the agency has taken or
reconmended i nappropriate corrective or disciplinary action, the
Director may notify the head of the agency of intent to institute
proceedi ngs under 2638.504 or 2638. 505.

(e) Notice of nonconpliance. If the Director determ nes
t hat the head of an agency has failed to conduct an adequate
i nvestigation within a reasonable period of tine, the Director
shall notify the President of that determ nation. A Notice of
Nonconpl i ance will not be based upon a determ nation that the
agency has inproperly interpreted or applied an ethics provision
or that the agency has taken or recomended i nappropriate
corrective or disciplinary action.

2638.504 Director's finding.

(a) In general. If the Director has reason to believe that
an enpl oyee is violating or has violated an ethics provision, the
Director may initiate proceedings under this section for the
pur pose of making a finding as to whether there is or has been
such a violation. In the context of such proceedings, the Ofice
of Governnent Ethics has the burden of proof to establish that
the enployee is violating or has violated an ethics provision.
The procedures contained in this section do not apply to findings
or orders for action nmade to obtain conpliance with the financi al
di scl osure requirenents in title Il of the Ethics Act. For those
findings and orders, the procedures contained in section 206 of
the Act shall apply.

(b) Investigation. The Director may initiate such
i nvestigation as is necessary to determ ne whet her proceedi ngs
under this section are warranted. Ordinarily, a determnation to
proceed will be based upon an agency report of investigation
filed under 2638.503(c) and a determ nation by the Director under
2638.503(d) (5) that the agency has taken or reconmended
| nappropriate corrective or disciplinary action.

(c) Notice. The enpl oyee shall be served personally or by
United States mail with witten notice of comrencenent of
proceedi ngs under this section. A copy of the notice shall be
provided to the head of the agency and to the designated agency
ethics official. The notice shall be signed by the Director and
shal | include the foll ow ng:

(1) A brief statenent setting forth the basis for a
possi bl e ethics violation;

(2) A copy of this section; and

(3) The date by which the enpl oyee's conments nust be
subm tt ed.

(d) Enpl oyee comments. The respondent enpl oyee has the
right to conment on the alleged violation of an ethics provision
by subm ssion of evidence or argunents. As determined by the



Director, the subm ssion may be made orally or in witing. In the
absence of an extension granted by the Director for good cause
shown, coments shall be submtted within the time set forth in
the notice

(e) Finding. The Director will make a witten finding as to
whet her a violation of any ethics provision has occured or is
occurring. The finding will include a statenent of the facts upon
whi ch the finding is based and a reference to the specific ethics
provision in issue. A copy of the finding will be provided to the
respondent enpl oyee, the head of the agency and the designated
agency ethics official.

2638.505 Director's decision and order.

(a) In general. Wiere the Director has reason to believe
that an enployee is violating an ethics provision, the Director
may, subject to the procedures set forth in this section, issue
an order that the enpl oyee take specific corrective action to
renedy the violation. Odinarily, a determ nation to proceed
under this paragraph (a) will be based on the Director's finding
under 2638.504(e) that an ethics violation has occurred or is
occurring and reason to believe that the violation is continuing.
The procedures contained in this section do not apply to findings
or orders for action nmade to obtain conpliance with the financi al
di scl osure requirenents in title Il of the Ethics Act. For those
findings and orders, the procedures contained in section 206 of
the Act shall apply.

(b) Notice. The enployee will be served, personally or by
United States mail, with notice of proceedings to determ ne
whet her a violation of an ethics provision is occurring and
whet her corrective action is necessary to end the violation. A
copy of the notice shall be provided to the head of the
enpl oyee's agency and the desi gnated agency ethics official
t hereof. The notice shall specify the enployee's right to present
evi dence or argunents either in witing or, at the enpl oyee's
written request, at a hearing conducted on the record. The notice
shal | be signed by the Director and shall include:

(1) A brief statenent setting forth the basis for a
possi bl e ethics violation;

(2) Were applicable, a copy of the Director's finding
under 2638.504(e);

(3) A statenent of the authority under which proceedings
are to be conducted, together with a copy of this section; and

(4) The date by which the enployee nust, by witten
notification to the Director, elect to present evidence and
argunents either at a hearing or in witing.

(c) Separation of functions. Once the Director has issued a
notice of proceedings and if the respondent enpl oyee has el ected



to have a hearing conducted on the record, the General Counsel of
the Ofice of Governnent Ethics shall designate attorneys of the
O fice of Government Ethics to participate on behalf of the

O fice in the proceedings, including the investigation and
presentation of the evidence at the hearing. During this tine
period, the General Counsel of the Ofice of Government Ethics
shal |l serve as Advisor to the Director and will not supervise

O fice of Governnment Ethics attorneys who are charged with the

i nvestigation and presentation of the evidence in the pending
matter. A Deputy General Counsel shall supervise the Ofice
attorneys responsible for the investigation and presentation of
the evidence during this time period. No officer, enployee, or
agent engaged in the performance of investigative or advocacy
functions for the Ofice of Governnment Ethics shall, in that or a
factually rel ated case, participate or advise in the decision,
reconmended decision or Ofice review except as wtness or
counsel in the proceedi ngs. The Deputy General Counsel may
request the views or report of the designated agency ethics
official of the enpl oyee's agency when necessary to devel op the
record.

(d) Witten subm ssions. Were the respondent enpl oyee
elects to subnmit evidence and argunents in witing, he will be
given a period of 30 cal endar days fromthe date of the notice
wi thin which to make a submi ssion

(e) Hearings. If the respondent enpl oyee demands a hearing

conducted on the record, he will be given witten notice of the
time and place of the hearing. The hearing will be convened
Wit hin a reasonable period of time and will be conducted on the

record. An administrative | aw judge who has been appoi nted under
5 U.S.C. 3105 shall act as the presiding official at the hearing.
Hearings will be as informal as may be reasonably appropriate
under all the circunstances. Evidence and testinony, although not
ordinarily adm ssible under rules of evidence, may be received
subject to the discretion of the adm nistrative | aw judge.
Imaterial, irrelevant or unduly repetitious evidence may be
excluded. The parties may stipulate as to any facts or testinony.
The testinony of w tnesses shall be under oath and w tnesses
shal | be subject to cross-exam nation. The adm nistrative | aw

j udge shall make such rulings with respect to the conduct of the
hearings as circunstances nay require to ensure the orderly and
expedi tious presentation of evidence in a manner fair to the
parties and consistent with these regul ati ons and requirenments of
due process of law. The followi ng procedures will apply to the
heari ng:

(1) Conference. The respondent enpl oyee or the designated
attorney for the Ofice of Governnent Ethics may request, and the
adm nistrative |aw judge, on his own initiative or in response to
a request, nmay set a prehearing conference for such purposes as
the adm nistrative | aw judge deens necessary.

(2) Public hearings. Hearings shall generally be open to
the public. However, the adm nistrative |aw judge nmay order a



hearing or any part thereof closed, on his own initiative or upon
notion of a party or other affected person, where to do so would
be in the best interests of national security, the respondent

enpl oyee, a witness, the public or other affected persons. Unless
specifically excluded by the adm nistrative | aw judge, the

desi gnat ed agency ethics official of the enployee' s agency shal
be permtted to attend a cl osed hearing. Any order closing the
hearing or any part thereof shall set forth the reasons for the
adm ni strative | aw judge's decision. Any objections thereto shal
be made a part of the record. If a party or affected person's
request to close the hearing or any part thereof is denied by the
adm ni strative | aw judge, that request shall be i mredi ately
appeal able to the Director and the hearing shall be held in
abeyance pendi ng resol ution of the appeal. The notice of appeal
shall be filed in witing, not to exceed 10 pages excl usive of
attachments, with the Director within 3 working days of the

adm nistrative | aw judge's denial of the request. The Director
shal | provide an opportunity for an oral hearing on the appeal
conducted on the record and shall decide the appeal within 3
wor ki ng days followi ng recei pt of the notice of appeal.

(3) Continuances and del ays. The authority to adjourn the
hearing shall rest with the admnistrative |aw judge.
Conti nuances will be allowed only for the nost conpelling
reasons.

(4) Hearing record. Testinony and argunents shall be
recorded verbati mand preserved for a reasonable period of tinmne.
When requested, transcripts of the testinony and argunents and
copies of all docunentary exhibits will be nmade available to the
respondent enpl oyee upon the paynment of the reasonable costs
t her eof .

(5) Representation. A party is entitled to appear in person
or by or with counsel.

(6) Wtnesses. The administrative | aw judge does not have
the authority to subpoena w tnesses. However, the respondent
enpl oyee and the O fice of Governnent Ethics may call w tnesses
whose testinony is relevant and necessary to the proceedi ngs.
Wt nesses who are to testify or to produce docunents in their
official capacities will be assigned to do so by their agencies
pursuant to 5 U S.C. 6322 and will be paid travel expenses under
5 U S.C 5702. Wtnesses who are not Federal enployees nay be
i ssued invitational travel orders under 5 U S.C. 5703 based on a
determ nation by the adm nistrative |aw judge that their
testinmony is essential to the proceedings.

(7) Proof. The Ofice of Governnment Ethics has the burden
of proof to establish that the respondent enployee is committing
a violation of an ethics provision and that corrective action is
necessary to end the violation.

(8) Evidence. A party is entitled to present his case or
def ense by oral or docunentary evidence, to submt rebutta



evi dence, and to conduct cross-exam nation. The respondent

enpl oyee and the designated attorney for the O fice of Governnent
Et hics may offer evidence, argunents, testinony of w tnesses,
affidavits or sworn statenents

(f) Reconmmended decision. At the conclusion of the hearing,
the adm nistrative | aw judge may request that the parties submt
proposed findings and conclusions within a reasonabl e period of
time. After receipt of the proposed findings and conclusions, if
any, the admnistrative |aw judge shall certify the entire record
to the Director for decision. Wien so certifying the record, the
adm ni strative | aw judge shall nmake a recomrended deci si on that
i ncludes his witten findings of fact and conclusions of law with
respect to material issues.

(g) Decision and order. The Director's decision shal
i nclude witten findings and conclusions with respect to al
material issues and shall be supported by substantial evidence of
record. The order shall state the corrective action, if any, to
be taken by the respondent enployee in order to renmedy a
violation of an ethics provision and shall establish a reasonable
period of time within which the respondent enpl oyee nust conmence
and conplete the corrective action. A copy of the decision and
order shall be furnished to the respondent enployee and to the
head of the agency and the designated agency ethics official, or
where the respondent enployee is the head of an agency, to the
Presi dent.

(1) Prelimnary to issuing a decision and order, the
Director may request that comments on the reconmended deci sion be
provi ded by the designated agency ethics official of the
enpl oyee' s agency.

(2) Were the respondent enpl oyee has el ected to have a
heari ng conducted on the record, the Director shall issue a
deci sion and order as soon as practicable follow ng receipt of
the certified record and the adm nistrative | aw judge's
recommended deci si on.

(3) Were the respondent enpl oyee has el ected to nmake a
Written subm ssion under paragraph (d) of this section or has
chosen to make no subm ssion and has not requested a hearing, the
Director will issue a decision and order as soon as practicable
followi ng receipt of all materials of record.

(4) In addition to the decision and order and any finding
| ssued under 2638.504(e), the record will include, where
applicable, all witten subm ssion under 2638.504(d) and 2638.
505(d), a record of the hearing,
al | documentary evidence introduced at the hearing, any proposed
findi ngs and conclusions submtted by the parties and the
adm ni strative | aw judge's recomrended deci si on

(h) Conpliance with the order. The respondent enpl oyee
shall conmply with the Director's order by conmencing and



conpleting the corrective action within the tine specified in the
order and by furnishing the Director with satisfactory evidence
of conpli ance.

(1) Notice of nonconpliance. Where the respondent enpl oyee
fails to conply with the Director's order within the tine
specified in the order, the Director will provide the head of the
respondent enpl oyee's agency with witten notice of the
respondent enployee's failure to conply. Were the respondent
enpl oyee is the head of the agency, the Director shall submt
such notification to the President.

[55 FR 1667, Jan. 18, 1990, as amended at 55 FR 21846, May 30,
1990]

2638.506 Director's recommendati on.

(a) Were the Director has made a findi ng under 2638. 504
(e) or has issued a decision and order under 2638.505(g) that an
ethics provision is being or has been violated, the Drector may
reconmend to the head of the respondent enpl oyee's agency that
appropriate disciplinary action be taken. |If the respondent
enpl oyee is the head of an agency, the Director shall make any
such recomendation to the President and the procedures contai ned
in this section will serve as gui dance only.

(b) Agency response. Wthin the time specified by the
Director in his recomendation, the head of the agency shal
notify the Director in witing of the action taken. If the action
cannot be acconplished within the tinme specified, the head of the
agency shall notify the Director in witing of the tine needed
for the action to be taken, and, thereafter, wll provide
appropriate notice of the disciplinary action taken.

(c) Notice of nonconpliance. If the Director determ nes
that the head of an agency has not taken appropriate disciplinary
action within a reasonable period of time after the Director has
reconmmended such action, the Director may notify the President of
that determ nation in witing.

Subpart F -- Executive Branch Agency Reports
Source: 55 FR 1670, Jan. 18, 1990, unl ess otherw se noted.
2638. 601 I n general.

Agenci es are required by section 402(b)(10) of the Act to
file such reports as the Director of the Ofice of Governnent
Et hi cs deens necessary. Section 402(e) contains specific
requi renents for annual reports and for reporting cases referred
f or possible prosecution under 28 U.S.C. 535. Reporting
requi renents inposed under this subpart are in addition to any
requirenments for reports or opinions contained in part 735 of
this title, parts 2633 through 2637 of this chapter, or otherw se
under this chapter, and in other subparts of this part.



2638. 602 Annual agency reports.

(a) On or before February 1 of each year, each agency shal
file with the Ofice of Government Ethics a report containing
i nformati on about the agency's ethics program Detailed reporting
requirenents will be specified in instructions to be issued by
the Director in advance of the first day of the period to be
covered by the annual report. Annual agency reports will cover
the prior calendar year and, as a minimnum wll include the
f ol | owi ng:

(1) The name, position, title and duties of each official
who perfornms any or all of the duties of the designated agency
ethics official or alternate;

(2) Statistics regarding public and nonpublic
(confidential) financial disclosure report filings;

(3) A description and eval uation of the agency's program of
et hi cs education, training and counseling, including the nunber
of training courses given, the subject matters covered, training
materials distributed and counseling services offered.

(b) Failure to tinely file the report required by paragraph
(a) of this section may be cause to invoke the procedures at
subpart D of this part for correction of agency prograns.

2638. 603 Reports of referral for possible prosecution.

(a) In general. Section 535 of title 28 of the United
St ates Code i nposes upon every agency a duty to report to the
Attorney General any information, allegations or conplaints
relating to violations of title 18 of the United States Code
i nvol vi ng Governnment officers and enpl oyees, including possible
violations of 18 U.S.C. 207 by fornmer officers and enpl oyees.
CGui del i nes issued by the Attorney Ceneral require reporting of
such allegations or conplaints to the local office of the
appropriate investigative agency, the United States Attorney for
the district in which the violation occurred or is occurring and
t he appropriate division of the Departnment of Justice.

(b) Report of referral. Wen any matter involving an
al | eged violation of Federal conflict of interest lawis referred
pursuant to 28 U.S.C. 535, the agency shall concurrently notify
the Director of the Ofice of Government Ethics of the referral
and provide a copy of the referral document, unless such
notification or disclosure would otherw se be prohibited by | aw

(c) Disposition reports. (1) Wiere there has been notice
that the matter reported under paragraph (b) of this section wll
not be prosecuted, the agency shall pronptly notify the Director
of that fact, the date of the decision and any disciplinary or
corrective action initiated, taken or to be taken by the agency.



(2) Wen the agency is notified or learns fromthe
Department of Justice that an indictnment has been handed up and
signed or an information has been filed, the agency shal
pronptly report that fact to the Director. Thereafter, the
agency shall pronptly notify the Director of the final
di sposition of the prosecution and of any disciplinary or
corrective action initiated, taken or to be taken by the agency.

(3) Wen disciplinary or corrective action is initiated or
is to be taken, the agency will notify the Director of the final
di sposition of the matter.

[55 FR 1670, Jan. 18, 1990, as amended at 55 FR 21847, May 30,
1990]

Subpart G -- Executive Agency Ethics Training Prograns
Source: 57 FR 11890, Apr. 7, 1992, unless otherw se noted.
2638. 701 Executive agency ethics training prograns; generally.

Each executive branch agency shall naintain a program of
ethics training designed to ensure that all of its enployees are
aware of the Federal conflict of interest statutes and principles
of ethical conduct. As a mninmum each agency program shal
consist of initial ethics orientation required by 2638. 703 of
this subpart and annual ethics training required by 2638. 704 of
this subpart. For purposes of this subpart, the term " enpl oyee'
shal | include special Governnent enployees (as defined in 18 U
S.C. 202(a)) and officers of the uniformed services.

2638. 702 Responsibilities of the designated agency ethics
official; review by the Ofice of Governnent Ethics.

(a) It shall be the responsibility of the designated agency
ethics official of each executive agency or his or her designee
to make any witten determ nations provided for in this subpart
and to:

(1) Direct the agency ethics training programto ensure
that it nmeets the requirenents of E.O 12674 (as nodified by E.
O 12731) and of this subpart and that the course content is
| egal Iy correct;

(2) Ensure the availability of qualified individuals to
provi de the annual training required by 2638.704 of this subpart.
For the purposes of this subpart, the foll ow ng shall be
consi dered qualified individuals:

(

i) The designated agency ethics official described in
2638. 201;

(i1i) The alternate agency ethics official described in 2638.
202( b);



(iii) A deputy ethics official described in 2638. 204,

(iv) Any enployee of the Ofice of Governnment Ethics whose
services are nade avail able by the Ofice of Governnent Ethics;
and

(v) An individual determ ned by the designated agency
ethics official or his or her designee to possess sufficient
famliarity with the conflict of interest statutes and standards
of ethical conduct regulations applicable to agency enpl oyees to
respond to routine questions raised during training; and

(3) Furnish to the Ofice of Governnent Ethics by August 31
of each year a witten plan for annual ethics training by the
agency for the follow ng cal endar year. The first witten plan
for annual ethics training for cal endar year 1993 shall be
subm tted by August 31, 1992. Each training plan shall include:

(1) An estimate of the total nunber of agency enpl oyees
described in 2638. 704(b) of this subpart who nust be provided
annual ethics training;

(ii) An estimate of the nunmber of agency enpl oyees to whom
t he annual ethics training course will be presented w thout the
presence of a qualified individual under the exception provided
at 2638.704(d)(2) (i) of this subpart, together with a witten
description of the basis for allow ng an exception;

(i1i1) Estimates of the nunber of special Governnent
enpl oyees and the nunber of officers in the uniforned services to
whom t he annual ethics training course will be presented w thout
t he presence of a qualified individual under the exceptions
provided at 2638.704 (d)(2) (ii) and (iii) of this subpart;

(iv) An estimate of the nunmber of training classes to be
provi ded during the cal endar year;

(v) An estimate of the average class size; and

(vi) Any other information that the designated agency ethics
official believes will facilitate OGE s review of the agency's
pl anned program of ethics training.

(b) Each agency's annual ethics training plan will be
reviewed by the O fice of Governnment Ethics and any deficiencies
shal | be conmmunicated in witing to the designated agency ethics
of ficial concerned by Novenber 15 of each year, or 75 days after
recei pt of the agency plan, whichever occurs |ater.

2638. 703 Initial agency ethics orientation.

(a) Each agency enployee shall, on or before February 3,
1993, be provided:

(1) A copy of part | of Executive Order 12674, Principles
of Ethical Conduct for Government O ficers and Enpl oyees, dated



April 12, 1989, as anended by Executive Order 12731, 3 CFR 1990
Conp., p. 306;

(2) A copy of part 2635 of this chapter, Standards of
Et hi cal Conduct for Enployees of the Executive Branch, and any
suppl enmental regul ati on of the concerned agency;

(3) The nanes, titles, office addresses, and tel ephone
nunbers of the designated agency ethics official and other agency
ethics officials available to answer questions regarding the
enpl oyee's ethical responsibilities; and

(4) A mninmmof one hour of official duty tinme for the
pur pose of permtting the enployee to reviewthe witten
materials furnished pursuant to this section. If the agency
provi des an ethics training course during official duty tine,
I ncl udi ng annual ethics training provided under 2638.704, or a
nom nee or other new entrant receives ethics training provided by
the O fice of Governnment Ethics or the White House Ofice, the
period of official duty tine set aside for individual review may
be reduced by the tine spent in training.

(b) Each new agency enpl oyee who enters on duty after My
7, 1992, shall, within 90 days of the date of his or her entrance
on duty, or on or before February 3, 1993, whichever is later, be
provided with the materials and tinme specified in paragraph (a)
of this section.

(c) Wen copies of the material described in paragraph (a)
(1) of this section are retained and readily accessible in the
enpl oyee's i mMmedi ate office for use by several enployees, the
requi renment of paragraph (a)(1) of this section nay be net by
f urni shing each enpl oyee a copy for the purpose of review

[57 FR 11890, Apr. 7, 1992, as anended at 57 FR 58400, Dec. 10,
1992; 57 FR 61612, Dec. 28, 1992]

2638. 704 Annual agency et hics trai ning.

(a) Annual ethics training. Beginning in cal endar year
1993, and in every year thereafter, each enployee identified in
paragraph (b) of this section shall be provided a mninmum of one
hour of official duty tine for ethics training consisting of a
course the content of which is described in paragraph (c) of this
section and which is presented in accordance with the
requi renments of paragraph (d) of this section.

(b) Enpl oyees covered. Executive branch agency enpl oyees to
whom this section applies include all of the follow ng:

(1) Enpl oyees appointed by the President;

(2) Enployees enployed within the Executive Ofice of the
Presi dent ;



(3) Enployees required to file public financial disclosure
reports under part 2634 of this chapter;

(4) Enployees required to file confidential (nonpublic)
financial disclosure reports under subpart | of part 2634 of this
chapter and any suppl enental regul ati on or addendum of the
concerned agency;

(5) Contracting officers within the nmeaning of 41 U. S. C
423(p) (4);

(6) Procurenent officials within the neaning of 41 U S.C
423(p) (3); and

(7) O her agency enpl oyees designated by the head of the
agency or his or her designee based on a determination that such
training is desirable in view of their particular official
duti es.

(c) Course content. Although the enphasis and course
content of annual agency ethics training courses may change from
year to year, each training course shall include, as a m ninum

(1) A review of the enpl oyees' responsibilities under part
| of Executive Order 12674, as anmended, and the Standards of
Et hi cal Conduct for Enployees of the Executive Branch, part 2635
of this chapter, together with any agency's suppl enent al
regul ation. This review shall include exanples that relate
specifically to agency prograns and operations and any ethics-
rel at ed, agency-specific statute or regulatory restrictions of
the particul ar agency; and

(1) A review of the enployees' responsibilities under part
| of Executive Order 12674 and any suppl enental agency
regul ations thereto. This review shall include exanples that
rel ate specifically to agency prograns and operations and any
et hi cs-rel ated, agency-specific statute or regulatory
restrictions of the particular agency; and

(2) A review of the enpl oyees' responsibilities under the
conflict of interest statutes contained in 18 U S.C. chapter 11

(d) Course presentation. The training course shall be
presented in accordance with the follow ng requirenents:

(1) Except as provided in paragraph (d)(2) of this section,
annual ethics training shall be presented verbally, either in
person or by recorded neans. A qualified individual, as defined
In 2638. 702(a)(2) of this subpart, shall be avail able during and
i medi ately follow ng the presentation.

(2) An agency may provide annual ethics training by neans
ot her than those specified in paragraph (d)(1) of this section
under the follow ng circunstances:



(i) Were the designated agency ethics official, or his or
her designee, has made a witten determ nation that circunstances
make it inpractical to provide training to a particul ar enpl oyee
or group of enployees in accordance with paragraph (d)(1) of this
section. In such cases, annual ethics training may be presented
by recorded neans, wi t hout the presence of a qualified
i ndi vidual, or by neans of witten naterials, provided that a
m ni nrum of one hour of official duty tine is set aside for
enpl oyees to attend the presentation or review witten material s;

(ii) I'n the case of special Governnent enpl oyees covered by
paragraph (b) of this section, an agency nmay neet the annual
training requirement wthout the presence of a qualified
i ndi vidual by presenting the information verbally, as through a
recording, by distribution of witten materials, or by other
means at the agency's discretion; and

(ti1) I'n the case of officers in the uniformed services who
serve on active duty for 30 or fewer consecutive days and who are
covered by paragraph (b) of this section, an agency nmay neet the
annual training requirement without the presence of a qualified
i ndi vidual by presenting the information verbally as through a
recording, by distribution of witten materials, or by other
means at the agency's discretion.

[57 FR 11890, Apr. 1992, as amended at 57 FR 58400, Dec. 10,
1992]



