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Hearing rights.

Bur den of proof.
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) Judicial review.
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637.213 Effective date of restrictions.

(a) Persons affected.

(b) Fair notice of substantive changes.

2637.214 Separate statutory agenci es: Designations.
2637. 215 Separate conponents of agencies or bureaus:
Desi gnati ons.

2637.216 "~ Seni or Enpl oyee'' designations.

Subpart A -- General Provisions

2637.101 Purpose and policy.

(a) Authority. Section 401(a) of the Ethics in Governnment Act of
1978 (the "~ Act''), as anended by Public Law 100 - 598 (Nov. 3,
1988), established the Ofice of Government Ethics (" OGE ') as a
separate agency in the executive branch, effective Cctober 1
1989. (OGE was fornmerly a part of the Ofice of Personnel
Managenent (- "OPM')). Sections 402 (a) and (b) of the Act, as
amended, provide that the Director of the Ofice of Governent
Ethics (" the Director'') shall provide, in consultation with
OPM overall direction of executive branch policies related to
preventing conflicts of interest on the part of officers and
enpl oyees of any executive agency as defined in section 105 of
title 5, United State Code, and shall propose, in consultation
Wi th the Attorney General and OPM rules and regul ations to be
promul gated by the President or by OGE pertaining to conflicts of
I nterest and ethics in the executive branch. The purpose of this
part is to issue regul ations prepared by the Director which give
content to the restrictions on post enploynent activity
established by title V of the Act (18 U S.C. 207) for
adm ni strative enforcenent with respect to forner officers and
enpl oyees of the executive branch; generally to guide agencies in
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exercising the adm nistrative enforcenent authority reflected in
section 18 U S.C. 207(j); to set forth the procedures to be

enpl oyed in nmaking certain determ nations and desi gnations
pursuant to the Act; and to provide guidance to individuals who
must conformto the law. Crimnal enforcenment of the provisions
of 18 U.S.C. 207 remai ns the exclusive responsibility of the
Att or ney General .

(b) Consultation with the Attorney General. In proposing these
regul ations, the Director consulted with the Attorney Ceneral as
to the content of regul ations governing substantive prohibitions
as well as other matters. The Attorney General has advi sed that
such regul ations are consistent with his opinion as to the
interpretation of the Act.

(c) Policy and limtations. These regul ati ons bar certain acts
by former Governnment enpl oyees which nay reasonably give the
appear ance of making unfair use of prior Governnment enploynment
and affiliations.

(1) When a forner Government enpl oyee who has been involved with
a particular matter decides to act as the representative for
anot her person on that matter, such ~“~switching of sides’
underm nes confidence in the fairness of proceedings and creates
the inpression that personal influence, gained by Governnent
affiliation, is decisive.

(2) Simlarly, when a forner high-Ilevel enployee assists in
representing another by personal presence at an appearance before
t he Governnment regarding a matter which is in dispute, such
assi stance suggests an attenpt to use personal influence and the
possi bl e unfair use of information unavailable to others.

D fferent considerations are involved, however, with respect to
assi stance given as part of customary supervisory participation
in a project funded by a Governnent contract or grant, since a

f ormer enpl oyee's know edge may benefit the project and thus the
Governnent, and regul ar conmuni cati ons with associ ates may
properly be regarded as inherent in managerial responsibility.
Such assi stance, when not rendered by personal presence during an
appearance, is not covered by the statute.

(3) Wien a forner Senior Enployee returns to argue a particul ar
matter to the enpl oyee's former agency in the period i mediately
following the term nation of official enploynent, it appears that
Gover nnment - based rel ati onshi ps are being used for private ends.

(4) Fornmer officers and enployees may fairly be required to
avoli d such activities in the circunstances specified by statute
and in these regul ati ons.

(5) The provisions of 18 U S.C. 207 do not, however, bar any
former Governnent enpl oyee, regardl ess of rank, from enpl oynent
Wi th any private or public enployer after Governnent service. Nor
do they effectively bar enploynment even on a particular matter in
whi ch the fornmer Governnent enployee had maj or official
i nvol venent except in certain circunstances involving persons
engaged i n professional advocacy. Fornmer Governnment enpl oyees may
be fully active in high-level supervisory positions whether or
not the work is funded by the United States and includes natters
in which the enpl oyee was involved while enployed by the
Governnment. The statutory provisions are not intended to
di scourage the novenment of skilled professionals in Governnent,



to and frompositions in industry, research institutions, |aw and
accounting firms, universities and other mgjor sources of
expertise. Such a flow of skills can pronote efficiency and
conmruni cati on between the Governnment and private activities, and
it is essential to the success of many Government prograns.

I nstead, only certain acts which are detrinmental to public
confidence in the Governnent are prohibited.

(6) Departnments and agencies have primary responsibility for the
adm ni strative enforcenent of the post enployment restrictions
found in the Act. The Department of Justice nmay initiate crim nal
enforcenent in cases involving aggravated circunmstances; agency
heads are required to report substantiated all egations of
violations of 18 U.S.C. 207 to the Departnment of Justice and the
Director, OCE. It is essential that title V of the Act be
enforced so as to advance its objectives, which include
| mprovenent in government efficiency, equal treatnent for equal
clains, greater public confidence in the integrity of their
governnment, elimnation of the use of public office for private
gain, and securing the integrity of the governnent's policy-
maki ng processes. Departnents and agencies should avoid
enf orcenent actions that do not advance these objectives but
i nstead frustrate the Governnent's ability to enploy the skilled
persons who are needed to nake the progranms of the Federal
Gover nment succeed. Special attention should be given to the need
to preserve the free flow of expertise, especially in scientific,
t echnol ogi cal and other technical areas, fromprivate activities
to the governnent.

(7) The exanples contained in these regulations are intended to
gi ve gui dance, but are illustrative, not conprehensive. Each
agency may provide additional illustration and guidance inits
own regul ations, consistent with that contai ned herein, in order
to address specific problens arising in the context of a
particul ar agency's operations.

(8) Agencies have the responsibility to provide assistance
pronptly to fornmer Governnent enpl oyees who seek advice on

specific problens. The Ofice of Government Ethics will provide
advi ce, pronptly, upon request, to designated agency ethics
officials in such situations, but will first coordinate with the

Department of Justice on unresolved or difficult issues.

(9) These regul ations do not supplant restrictions that may be
contained in laws other than 18 U . S.C. 207 and do not i ncorporate
restrictions contained in the code of conduct of a profession of
whi ch an enpl oyee may be a nenber
[45 FR 7406, Feb. 1, 1980; 45 FR 9253, Feb. 12, 1980, as anended
at 49 FR 33118, Aug. 21, 1984; 50 FR 1203, Jan. 10, 1985.

Redesi gnated at 54 FR 50230, Dec. 5, 1989; 55 FR 27179, July 2,
1990; 55 FR 27933, July 6, 1990] 2637.102 Definitions.

(a) Statutory definitions. The followi ng are defined terns which
largely repeat portions of the text of the statute. They are set
out here to pernmt a sinplified presentation of statutory
requirenents in the regulations which follow. Oher definitions,
whi ch suppl enment the statutory | anguage, are listed in paragraph
(b) of this section and are set forth in detail in the
subst antive regul ati ons.



(1) United States or CGovernnent nmeans any departmnent, agency,
court, court-martial, or any civil, mlitary or naval conmm ssion
of the United States, the District of Colunbia, or any officer or
enpl oyee t hereof.

(2) Agency includes an Executive Departnent, a Governnent
corporation and an i ndependent establishnent of the executive
branch, which includes an i ndependent conmm ssion. (See 18 U S.C
6.)

(3) Government Enpl oyee includes any officer or enployee of the
Executive Branch (as defined in 18 U . S.C. 202 and, e.g., 5 U S.
C. 2104 and 2105); those appointed or detailed under 5 U.S. C
3374, and a Special Governnent Enployee, but shall not include an
i ndi vi dual performng services for the United States as an
I ndependent contractor under a personal service contract.

(4) Fornmer Government Enpl oyee neans one who was, and is no
| onger, a Governnment enpl oyee.

(5) Special Governnent Enpl oyee neans an officer or enpl oyee of
an agency who is retained, designated, appointed, or enployed to
perform w th or wthout conpensation, for not to exceed 130 days
during any period of three hundred and sixty five consecutive
days, tenporary duties either on a full tinme or intermttent
basis (18 U S.C. 202).

(6) Senior Enployee neans an officer or enployee naned in, or
designated by the Director pursuant to, section 207(d) of title
18 U.S.C. to whom 207(b)(ii) and (c) shall apply (See 2637.211 of
this part.)

(7) Particular Government matter involving a specific party
means any judicial or other proceeding, application, request for
a ruling or other determ nation, contract, claim controversy,

i nvestigation, charge, accusation, arrest or other particular
matter involving a specific party or parties in which the United
States is a party or has a direct and substantial interest.

(b) Interpretative definitions.Tl G her ternms defined and

interpreted in the substantive regul ations are:

(1) Acting as Agent or Attorney: (See 2637.201(b).)

(2) Actually Pending: (See 2637.202(c).)

(3) Communicating with Intent to Influence: (See 2637.201(b).)

(4) Direct and Substantial Interest: (See 2637.204(f).)

(5) Participate Personally and Substantially: (See 2637.201(d).
)

(6) Particular Matter Involving a Specific Party or Parties:
(See 2637.201(c).)

(7) Particular Matter (without parties): (See 2637.204(d).)
(8) Oficial Responsibility: (See 2637.202(b).)

(9) Rate of Pay: (See 2637.211(b)(4).)

Subpart B -- Substantive Provisions
2637.201 Restrictions on any former Governnent enployee's acting
as representative as to a particular matter in which the enpl oyee
personal |y and substantially parti ci pated.

(a) Basic prohibition of 18 U S.C. 207(a). No forner Government
enpl oyee, after term nating Governnment enploynent, shal

knowi ngly act as agent or attorney for, or otherw se represent
any other person in any formal or informal appearance before, or
With the intent to influence, nmake any oral or witten
conmruni cati on on behalf of any other person (1) to the United



States, (2) in connection with any particul ar Governnment nmatter
i nvolving a specific party, (3) in which matter such enpl oyee
partici pated personally and substantially as a Governnent

enpl oyee.

(b) Representation: Acting as agent or attorney, or other
representative in an appearance, or comrunicating with intent to
i nfl uence --

(1) Attorneys and agents. The target of this provision is the
f ormer enpl oyee who participates in a particular matter while
enpl oyed by the Governnent and |later ~ switches sides'' by
representing another person on the sane matter.

[ NOTE: The exanples in these regul ations do not incorporate the
special statutory restrictions on Senior Enployees, except where
the ternms "~ Senior Enployee'' or "~ “Senior'' are expressly used.]

Exanple 1: A lawer in the Departnent of Justice personally
wor ks on an antitrust case involving Q Conpany. After |eaving the
Departnment, he is asked by Q Conpany to represent it in that
case. He may not do so.

(2) Ohers. The statutory prohibition covers any other forner
enpl oyee, including managerial and technical personnel, who
represents another person in an appearance or, by other
conmuni cation, attenpts to influence the Governnment concerning a
particular matter in which he or she was involved. For exanple, a
former technical enployee nay not act as a manufacturer's
pronotional or contract representative to the Governnment on a
particular matter in which he or she participated. Nor could such
enpl oyee appear as an expert w tness against the Governnent in
connection with such a matter. (See 2637.208 for specific rules
relating to expert w tnesses.)

(3) Appearances; comunications made with intent to influence.
An appear ance occurs when an individual is physically present
before the United States in either a formal or informal setting
or conveys nmaterial to the United States in connection with a
formal proceeding or application. A comrunication is broader than
an appear ance and includes for exanple, correspondence, or
t el ephone calls.

Exanpl e 1: An appearance occurs when a forner enployee neets
Wi t h an agency enpl oyee personally to discuss a natter; or when
he submts a brief in an agency adm nistrative proceeding in his
own nane.

Exanple 2: A fornmer enployee nakes a tel ephone call to a present
enpl oyee to discuss a particular matter that is not the subject
of a formal proceedi ng. She has nmade a communi cati on.

(4) Governnment visits to others prem ses. Neither a prohibited
appear ance nor conmuni cation occurs when a forner Governnent
enpl oyee conmuni cates with a Governnent enpl oyee who, at the
i nstance of the United States, visits or is assigned to prem ses
| eased to, or owned or occupied by, a person other than the
United States which are or may be used for performance under an
actual or proposed contract or grant, when such conmuni cation
concerns work perforned or to be perfornmed and occurs in the
ordi nary course of evaluation, adm nistration, or performance of
t he actual or proposed contract or grant.

(5) Elenents of " “influence'' and potential controversy
requi red. Conmuni cations which do not include an " “intent to



i nfluence'' are not prohibited. Mreover, acting as agent or
attorney in connection with a routine request not involving a
potential controversy is not prohibited. For exanple, the
following are not prohibited: a question by an attorney as to the
status of a particular matter; a request for publicly available
docunents; or a comruni cation by a former enpl oyee, not in
connection with an adversary proceeding, inparting purely factual
i nformation. (See al so 2637.204(d) of this part.)

Exanpl e 1: A Governnment enployee, who participated in witing
the specifications of a contract awarded to Q Conpany for the
design of certain education testing prograns, joins Q Conpany and
does work under the contract. She is asked to acconpany a
conpany vice-president to a neeting to state the results of a
series of trial tests, and does so. No violation occurs when she
provides the information to her former agency. During the neeting
a dispute arises as to sonme terns of the contract, and she is
cal | ed upon to support Q Conpany's position. She may not do so.
| f she had reason to believe that the contractual dispute would
be a subject of the neeting, she should not have attended.

(6) Assistance. A fornmer enployee is not prohibited from
provi di ng i n-house assi stance in connection with the
representation of another person.

Exanple 1: A Government enployee adm nistered a particul ar
contract for agricultural research with Q Conpany. Upon
term nation of her Governnment enploynent, she is hired by Q
Conpany. She works on the natter covered by the contract, but has
no direct contact with the Governnent. At the request of a
conpany vi ce-president, she prepares a paper describing the
persons at her fornmer agency who should be contacted and what
should be said to themin an effort in increase the scope of
funding of the contract and to resolve favorably a dispute over a
contract clause. She may do so.

(7) Project responses not included. In a context not involving a
potential controversy involving the United States no finding of a
““intent to influence'' shall be based upon whatever influential
effect inheres in an attenpt to fornulate a neritorious proposal
or program

Exanpl e 1: The enpl oyee of Q Conpany in the previous exanple is
asked to design an educational testing program which she does
and transmts it to the Governnment. This is not prohibited
despite the fact that her well-designed program may be inherently
i nfluential on a question of additional funding under the
contract. She may not argue for its acceptance.

(c) " Particular matter involving a specific party or parties’

(1) Specific matters vs. policy matters. The prohibitions of
subsections (a) and (b) of 18 U. S.C. 207, are based on the forner
Gover nment enpl oyee's prior participation in or responsibility
for a " “judicial or other proceeding, application, request for a
ruling or other determ nation, contract, claim controversy,

i nvestigation, charge, accusation, arrest, or other particular
matter involving a specific party or parties'' in which the
United States is a party or has a direct and substanti al

interest. Such a matter typically involves a specific proceeding
affecting the legal rights of the parties or an isol atable



transaction or related set of transactions between identifiable
parties. Rul emaking, |egislation, the formulation of general
policy, standards or objectives, or other action of general
application is not such a matter. Therefore, a former Governnent
enpl oyee may represent anot her person in connection with a
particular matter involving a specific party even if rules or
policies which he or she had a role in establishing are involved
I n the proceeding.

Exanpl e 1: A Governnent enpl oyee fornul ated the policy
obj ectives of an energy conservation program He is not
restricted fromlater representing a university which seeks a
grant or contract for work emerging fromsuch a program

Exanpl e 2: A Government enpl oyee reviews and approves a specific
city's application for Federal assistance for a renewal project.
After | eaving Governnent service, she may not represent the city
in relation to that project.

Exanple 3: An enployee is regularly involved in the formul ation
of policy, procedures and regul ati ons governi ng depart nent al
procurenent and acquisition functions. Participation in such
activities does not restrict the enployee after |eaving the
Governnment as to particular cases involving the application of
such policies, procedures, or regulations.

Exanpl e 4: An enpl oyee of the Ofice of Managenent and Budget
partici pates substantially on the nerits of a decision to reduce
the funding |level of a program which has the effect of reducing
t he amount of noney which certain cities receive to conduct youth
wor k prograns. After |eaving the Government she may represent any
of the cities in securing funds for its youth program since her
participation was in connection with a program not a particul ar
matter involving specific parties.

Exanpl e 5: An agency attorney participates in drafting a
standard formcontract and certain " “~standard terns and cl auses’
for use in future contracts. He is not thereafter barred from
representing a person in a dlspute i nvol ving the application of
such a " “standard termor clause'' in a particular contract in
whi ch he did not participate as a Governnent enpl oyee.

(2) Technical matters. In connection with technical work,
participation in projects generally involving one or nore
scientific or engineering concepts, in feasibility studies, or in
proposed prograns prior to the forrmulation of a contract will not
restrict former Governnent enployees with respect to a contract
or specific prograns entered into at a | ater date.

Exanple 1: A Government enployee participates significantly in
formulating the " "mssion need'' of a project pursuant to OVB
Crcular No. A
- 109, and the award of a contract to Z Conpany, the purpose of
which is to propose alternative technical approaches. He is not
barred, after |eaving Governnment service, fromrepresenting Q
Conpany which |later seeks a contract to manufacture one of the
systenms suggested by the Z Conpany.

Exanpl e 2: A Government enpl oyee, who has worked for years on
the design of a new satellite comuni cations system joins C
Conpany. Later, the Governnent issues a "request for proposals’
(" rfp"') to construct the new system which is circul ated
generally to industry. The enpl oyee proposes to act as C



Conpany's representative in connection with its antici pated
proposal s for the contract. He may do so. The satellite contract
becane a particular matter when the rfp was being fornulated; it
woul d ordinarily not beconme one involving a specific party or
parties until initial proposals or indications of interest
therein by contractors were first received. Mreover, if the

enpl oyee's work for C Conpany were limted to the fornulation and
conmuni cati on of a proposal in response to the rfp, it would not
be prohibited to the extent it involved a conmunication for the
pur pose of furnishing scientific or technological information to
t he Governnent, exenpt under 18 U.S.C. 207(f). See 2637. 206

bel ow. (See paragraph (3) below as to a case where the enpl oyee's
own participation my cause a different result.)

(3) Relationship of personal participation to specificity. In
certain cases, whether a matter should be treated as a
““particular matter involving specific parties'' my depend on
t he enpl oyee's own participation in events which give
particularity and specificity to the nmatter in question. For
exanple, if a Governnent enployee (i) personally participated in
t hat stage of the formulation of a proposed contract where
significant requirenments were di scussed and one or nore persons
was identified to performservices thereunder and (ii) actively
urged that such a contract be awarded, but the contract was
actually awarded only after the enployee left, the contract may
neverthel ess be a particular matter involving a specific party as
to such forner Governnment enpl oyee.

Exanpl e 1: A Government enpl oyee advi ses her agency that it
needs certain work done and nmeets with private firm X to di scuss
and devel op requirenments and operating procedures. Thereafter,

t he enpl oyee neets with agency officials and persuades them of
the need for a project along the |ines discussed with X. She

| eaves the Government and the project is awarded by ot her

enpl oyees to firm X. The enployee is asked by X to represent it
on the contract. She may not do so.

(4) The sane particular matter nust be involved. The requirenent
of a ~“particular matter involving a specific party'' applies
both at the tinme that the Governnent enployee acts in an official
capacity and at the tine in question after Governnment service.
The same particular matter may continue in another formor in
part. In determ ning whether two particular matters are the sane,
t he agency shoul d consider the extent to which the matters
i nvol ve the sane basic facts, related issues, the sanme or related
parties, tine el apsed, the same confidential information, and the
conti nui ng exi stence of an inportant Federal interest.

Exanpl e 1: A Government enployee was substantially involved in
the award of a long-termcontract to Z Conpany for the
devel opnent of alternative energy sources. Six years after he
term nates Governnent enploynent, the contract is still in
ef fect, but nmuch of the technol ogy has changed as have nany of
t he personnel. The Governnment proposes to award a = follow on"'
contract, involving the sane objective, after conpetitive
bi ddi ng. The enpl oyee may represent Q Conpany in its proposals
for the followon contract, since Q Conpany's proposed contract
is a different matter fromthe contract with Z Conpany. He nmay
al so represent Z Conmpany in its efforts to continue as



contractor, if the agency determ nes on the basis of facts
referred to above, that the new contract is significantly
different inits particulars fromthe old. The forner enpl oyee
should first consult his agency and request a witten

det erm nati on before undertaking any representation in the
mat t er .

Exanpl e 2: A Government enpl oyee reviewed and approved certain
Wi retap applications. The prosecution of a person overheard
during the wiretap, although not originally targeted, nust be
regarded as part of the sane particular matter as the initial
Wi retap application. The reason is that the validity of the
Wi retap may be put in issue and many of the facts giving rise to
the wiretap application would be involved. O her exanples: See
2637.201(b)(1), Exanmple 1, and (c), Exanple 2.

(5) United States nust be a party or have an interest. The
particular matter nust be one in which the United States is a
party, such as in a judicial or adm nistrative proceeding or a
contract, or in which it has a direct and substantial interest.
The inportance of the Federal interest in a matter can play a
role in determ ning whether two matters are the same particul ar
mat t er .

Exanple 1: An attorney participated in preparing the
Governnment's antitrust action against Z Conpany. After | eaving
t he Governnent, she may not represent Z Conpany in a private
antitrust action brought against it by X Conmpany on the sane
facts involved in the Governnment action. Nor may she represent X
Conpany in that matter. The interest of the United States in
preventing both inconsistent results and the appearance of
| npropriety in the sane factual matter involving the sane party,
Z Conpany, is direct and substantial. However, if the
Governnment's antitrust investigation or case is closed, the
United States no | onger has a direct and substantial interest in
the case.

Exanpl e 2: A nenber of a Governnent team providing technica
assi stance to a foreign country | eaves and seeks to represent a
private contractor in nmaking arrangenments with the Governnent to
performthe same service. The proposed new contract may or nay
not be considered a separate matter, dependi ng upon whet her the
United States has a national interest in maintaining the original
contract. The agency involved nust be consulted by the fornmer
enpl oyee before the representati on can be undertaken.

(d) "~ Participate personally and substantially'' -- (1) Basic
requi renments. The restrictions of section 207(a) apply only to
those matters in which a fornmer Governnment enpl oyee had
" “personal and substantial participation,'' exercised " through
deci si on, approval, disapproval, recommendation, the rendering of
advi ce, investigation or otherwise.'' To participate
" personally'' neans directly, and includes the participation of
a subordi nate when actually directed by the former Governnent
enpl oyee in the matter. "~ ~Substantially,'' means that the
enpl oyee's i nvol venent nust be of significance to the matter, or
forma basis for a reasonabl e appearance of such significance. It
requires nore than official responsibility, know edge,
perfunctory involvenment, or involvenent on an admnistrative or
peripheral issue. A finding of substantiality should be based not



only on the effort devoted to a matter, but on the inportance of
the effort. While a series of peripheral involvenents may be

i nsubstantial, the single act of approving or participation in a
critical step may be substantial. It is essential that the
participation be related to a ~"particular matter involving a
specific party.'' (See paragraph (c) of this section.) (See al so
2637.203(f) of this part.)

Exanple 1: If an officer personally approves the departnental
budget, he does not participate substantially in the approval of
all itenms contained in the budget. His participation is
substantial only in those cases where a budget itemis actually
put in issue. Even then, the former Governnent enpl oyee is not
disqualified with respect to an itemif it is a general program
rat her than a particular matter involving a specific party. The
former Governnent enpl oyee may, however, have officia
responsibility for such matters. (See 2637. 202(b).)

Exanple 2: A Government |awer is not in charge of, nor has
official responsibility for a particular case, but is frequently
consulted as to filings, discovery, and strategy. Such an
i ndi vi dual has personally and substantially participated in the
mat t er .

(2) Participation on ancillary matters. An enpl oyee's
partici pation on subjects not directly involving the substantive
nerits of a matter may not be " “substantial,'' even if it is
ti me-consum ng. An enpl oyee whose responsibility is the review of
a matter solely for conpliance with adm nistrative control or
budgetary considerati ons and who reviews a particular matter for
such a purpose should not be regarded as having participated
substantially in the matter, except when such considerations al so
are the subject of the enployee S proposed representation. (See
2637.202(b)(3) of this part.) Such an enpl oyee coul d
theoretically cause a halt in a programfor nonconpliance with
st andards under his or her jurisdiction, but |lacks authority to
initiate a programor to disapprove it on the basis of its
subst ance.

(3) Role of official responsibility in determ ning substanti al
participation. ~“~Oficial responsibility'' is defined in 2637.
202(b) (1). "~~~ Personal and substantial participation'' is

different from “official responsibility. One's responsibility
may, however, play a role in determning the " “substantiality"'’
of an enpl oyee's participation. For exanple, ordinarily an
enpl oyee's forbearance on a matter is not substanti al
participation. If, however, an enployee is charged with
responsibility for review of a matter and acti on cannot be
undertaken over his or her objection, the result may be
different. If the enployee reviews a natter and passes it on, his
or her participation may be regarded as "~ “~substantial'' even if
he or she clainms nerely to have engaged in inaction.

(e) Agency responsibility in conplex cases. In certain conplex
factual cases, the agency with which the forner Governnent
enpl oyee was associated is likely to be in the best position to
make a determination as to certain issues, for exanple, the
identity or existence of a particular matter. Designated agency
ethics officials should provide advice pronptly to fornmer



Gover nment enpl oyees who make inquiry on any matter arising under
t hese regul ati ons.

2637.202 Two-year restriction on any former Governnent enpl oyee's
acting as representative as to a particular matter for which the
enpl oyee had official responsibility.

(a) Basic prohibition of 18 U.S.C. 207(b)(i). No fornmer
Gover nnment enpl oyee, within two years after term nating
enpl oynment by the United States, shall knowi ngly act as agent or
attorney for, or otherwi se represent any other person in any
formal or informal appearance before, or with the intent to
i nfluence, nake any oral or witten comruni cati on on behal f of
any other person (1) to the United States, (2) in connection with
any particular Government nmatter involving a specific party (3)

i f such matter was actually pendi ng under the enpl oyee's
responsibility as an officer or enployee within period of one
year prior to the term nation of such responsibility.

(b) "Oficial responsibility'" -- (1) Definition. ~~Oficial
responsibility'" is defined in 18 U S.C. 202 as,  the direct
adm ni strative or operating authority, whether intermedi ate or
final, and either exercisable alone or with others, and either
personal |y or through subordi nates, to approve, disapprove, or
ot herwi se direct Governnment actions.'

(2) Determining official responsibility. Odinarily, the scope
of an enployee's " “official responsibility'' is determ ned by
t hose areas assigned by statute, regulation, Executive Order, job
description or delegation of authority. Al particular matters
under consideration in an agency are under the " official
responsibility'' of the agency head, and each is under that of
any internedi ate supervisor having responsibility for an enpl oyee
who actually participates in the matter within the scope of his
or her duties.

(3) Ancillary matters and official responsibility.
"TAdministrative'' authority as used in the foregoing definition
means authority for planning, organizing and controlling nmatters
rat her than authority to review or nake decisions on ancillary
aspects of a matter such as the regularity of budgeting
procedures, public or conmunity relations aspects, or equal
enpl oyment opportunity considerations. Responsibility for such an
ancillary consideration does not constitute responsibility for
the particular nmatter, except when such a consideration is also
t he subject of the enployee' s proposed representation.

Exanpl e 1: An agency's conptroller would not have offici al
responsibility for all programs in the agency, even though she
nmust review the budget, and all such prograns are contained in
t he budget.

Exanple 2: Wthin two years after term nating enploynent, an
agency's former conptroller is asked to represent Q Conpany in a
di spute arising under a contract which was in effect during the
conptroller's tenure. The dispute concerns an accounting
formul a, under the contract, a matter as to which a subordinate
di vision of the conptroller's office was consulted. She nay not
represent Q Conpany on this matter

(4) Know edge of matter pending required. In order for a forner
enpl oyee to be barred fromrepresenting another as to a
particular matter, he or she need not have known, while enpl oyed



by the Governnent, that the matter was pendi ng under his or her
official responsibility. However, the former enployee is not
subject to the restriction unless at the tinme of the proposed
representation of another, he or she knows or |earns that the
matter had been under his or her responsibility. Ordinarily, a
former enpl oyee who is asked to represent another on a matter

wi | | becone aware of facts sufficient to suggest the rel ationship
of the prior matter to his or her forner agency. If so, he or she
is under a duty to make further inquiry, including direct contact
Wit h an agency's designated ethics official where the matter is

i n doubt.

(5) Self-disqualification. A former enpl oyee cannot avoid the
restrictions of this section on the ground by self-

di squalification with respect to a matter for which he or she
ot herwi se had official responsibility. However, self-

di squalification is effective to elimnate the restriction of
section 207(a).

(c) " Actually pending.'" " Actually pending'' neans that the
matter was in fact referred to or under consideration by persons
Wit hin the enpl oyee's area of responsibility, not that it nerely
coul d have been.

Exanple 1: A staff lawer in a departnent's O fice of General
Counsel is consulted by procurenent officers on the correct
resolution of a contractual matter involving Q Conpany. The
| awyer renders an opinion resolving the question. The sane | egal
question arises later in several contracts with other conpanies,
but none of the disputes with such conpanies is referred to the
O fice of the General Counsel. The CGeneral Counsel has official
responsibility for the determ nation of the Q Conpany matter. The
other matters were never "~ " actually pending ' under that
responsibility, although as a theoretical matter, such
responsibility extended to all legal nmatters within the
depart ment .

(d) Oher essential requirenents. Al other requirenents of the
statute nmust be net before the restriction on representation
applies. The sane considerations apply in determ ning the
exi stence of a "~ particular matter involving a specific party,’

a representation in an "~ appearance,'' or "~ “intent to influence,
‘' and so forth as set forth under 2637.201 of this part.

Exanple 1: During her tenure as head of an agency, an officer's
subor di nat es undert ook maj or changes in agency enforcenent
st andards i nvol ving occupational safety. Ei ghteen nonths after
term nati ng Governnment enploynment, she is asked to represent Z
Conpany which believes it is being unfairly treated under the
enf orcenent program The Z Conpany nmatter first arose on a
conplaint filed after the agency head term nated her enpl oynent.
She may represent Z Conpany because the matter pendi ng under her
official responsibility was not one involving ~"~a specific party.
‘" (Moreover, the tine-period covered by 18 U S.C. 207(c) has
el apsed.)

(e) Measurenent of two-year restriction period. The statutory
two-year period is nmeasured fromthe date when the enpl oyee's
responsibility in a particular area ends, not fromthe
term nati on of Governnent service, unless the two occur
si mul taneously. The prohibition applies to all particular matters



subject to such responsibility in the one-year period before
term nation of such responsibility.

Exanple 1: The Director, Inport/Export D vision of A Agency
retires after 26 years of service and enters private industry as
a consultant. He will be restricted for two years with respect to
all matters which were actually pending under his official
responsibility in the year before his retirenent.

Exanpl e 2: An enpl oyee transfers froma position in A Agency to
a position in B Agency, and she | eaves B Agency for private
enpl oyment 9 nonths later. In 15 nonths she will be free of
restriction insofar as matters whi ch were pendi ng under her
responsibility in A Agency in the year before her transfer. She
Wi || be restricted for two years in respect of B Agency matters
whi ch were pending in the year before her departure for private
enpl oynment. 2637.203 Two-year restriction on a fornmer senior
enpl oyee's assisting in representing as to a matter in which the
enpl oyee participated personally and substantially.

(a) Basic prohibition of 18 U . S.C. 207(b)(ii). No forner Senior
Enpl oyee (see 2637.102(a)(6)), within two years after term nating
enpl oynment by the United States, shall knowi ngly represent or
ai d, counsel, advise, consult, or assist in representing any
ot her person by personal presence at any formal or infornmal
appearance, (1) before the United States,

(2) in connection with any particular Governnent matter involving
a specific party, (3) in which matter he or she participated
personal |y and substantially.

(b) Limtation to " "representational’'' assistance by " personal
presence'' at an appearance. Section 207(b)(ii) is limted to
assistance " in representing' ' another person by " personal

presence'' at an ~ " appearance'' before the United States.
Different in scope fromsections 207(a) and 207(b) (i), it does
not apply to assistance in connection with an oral or witten
comruni cati on made with an intent to influence which does not

i nvol ve an appearance. Nor does it bar assistance in preparation
for either a formal or informal personal appearance or an
appearance by witten submi ssion in a formal proceedi ng where the
former enpl oyee is not personally present before the Governnent
or a Governnent enpl oyee. The provision is designed to prevent
the fornmer Senior Enployee fromplaying any auxiliary role during
a negotiation proceeding or simlar transaction with the
Governnment so that he or she does not appear to be | ending
personal influence to the resolution of a matter and cannot do so
in fact.

Exanple 1: A former Senior Enpl oyee nmakes suggestions as to the
content of a letter to be sent to the Governnment on a matter in
whi ch he had participated. No violation occurs.

(c) Managerial and other off-scene assistance. The statute does
not prohibit a forner Senior Enpl oyee's advice and assi stance to
his or her organization's representatives which does not involve
his or her personal presence at an appearance before the
Governnment. The former Senior Enpl oyee's preparation of docunents
to be presented in any formal or informal proceedi ng does not
constitute personal presence at an appearance, even where
subm ssion of such a docunent mght technically constitute an
appear ance.



Exanple 1: A former Senior Enpl oyee attends a hearing on a
matter in which she had participated personally and substantially
while in the Government. She speaks with the representative of a
private party during the hearing. A violation occurs if the
f ormer Seni or Enpl oyee | ends assistance to the representative in
t hat conversation

Exanpl e 2: A Senior Justice Departnent | awer personally works
on an antitrust case agai nst Z Conpany. After |eaving the
Departnment, she is asked to discuss |legal strategy with | awers
representing Z Conpany on that sane antitrust case, to wite
portions of a brief and to direct the research of the staff
wor ki ng on the case. Any such aid would not be prohibited by the
statute, but would Iikely be prohibited by professional
di sciplinary rules.

(d) Representational assistance. The statute seeks to prevent a
former Seni or Enpl oyee from making unfair use of his or her prior
governnental position by prohibiting all forns of assistance in
the representation of another when personally present at an
appearance, including giving advice as to how the representation
i n an appearance shoul d be conducted, supplying information,
participating in drafting nmaterials, or dealing with forensic or
argunentative matters (such as testinony, nethods of persuasion,
or strategy of presentation).

(e) Measurenent of restriction period. The statutory two-year
period is measured fromthe date of term nation of enploynent in
t he Seni or Enpl oyee position held by the forner enpl oyee when he
or she participated personally and substantially in the matter
i nvol ved. (cf. 2637.202(e))

(f) Oher Essential Requirenents. Al conditions of the
statutory prohibition nust be met. Specifically, the fornmer
enpl oyee, (1) nust have been a "~ Senior Enployee,'' (2) who
" participated personally and substantially'' (See 2637.201(d) of
this part) in (3) a " particular matter involving a specific
party.'' (See subpart 2637.201(c) of this part.)

(g) Ceneral Exanples:

Exanple 1: A Senior Federal Trade Comm ssion Enpl oyee, an
econom st by profession, participates in an investigation
i nvol vi ng X Conpany, and a proceeding is commenced agai nst X
Conpany based on the investigation. After |eaving the Conmm ssion,
he offers to serve as a consultant to the |l awers for X Conpany
on certain economic matters involved in the proceeding. He
attends the proceeding and at the close of each day, neets in the
| awyers' office to advise them Such conduct violates the
st at ut e.



