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Subpart A -- General Provisions

2638. 101 Aut hority and purpose.



(a) Authority. The regulations of this part are issued
pursuant to the authority of titles Il and IV of the Ethics in
Government Act of 1978 (Pub. L. 95 - 521, as anended) ( "the
Act'"').

(b) Purpose. These regul ati ons suppl enent and i npl enent
titles I'l, IV and V of the Act, set forth nore specifically
certain procedures provided in those titles, and furnish
exanpl es, where appropri ate.

2638. 102 General policies.

(a) The Ofice of Governnent Ethics ( "the Ofice' ")
provi des overall direction and | eadership concerni ng executive
branch policies related to preventing conflicts of interest. The
head of each agency has primary responsibility for the
adm nistration of the " “ethics in government'' programw thin his
or her agency. The Ofice carries out its |eadership role by:

(1) Providing information on and pronoting ethical
standards i n executive agenci es;

(2) Consulting with agencies regarding their agency ethics
prograns and assisting themin interpreting ethics rules and
regul ati ons;

(3) Developing rules and regul ations pertaining to
conflicts of interests and standards of conduct;

(4) Monitoring conpliance with the public and confidenti al
financial disclosure requirenents;

(5) Establishing a formal advisory opinion service; and

(6) Evaluating the effectiveness of progranms designed to
prevent conflicts of interests.

2638. 103 Agency regul ati ons.

Each agency may, subject to the prior approval of the Ofice
of Governnent Ethics, issue regulations not inconsistent with
this part.

2638. 104 Definitions.
For the purposes of this part:

Act neans the Ethics in Governnment Act of 1978 (Pub. L. 95 -
521, as anended).

Agency means any executive departnent, mlitary departnent,
Gover nment corporation, independent establishnment or agency,
including the United States Postal Service and Postal Rate
Conmmi ssi on.



Desi gnat ed agency ethics official nmeans an officer or
enpl oyee who is designated by the head of the agency to
coordi nate and nanage the agency's ethics programin accordance
Wi th the provisions of 2638.203 of this part.

Director neans the Director of the Ofice of Governnment Ethics.
Executive branch includes each executive departnment, mlitary
depart ment, Governnent corporation, independent establishnent,
and any other entity or admnistrative unit in the executive
branch unl ess such agency, entity or unit is specifically
included in the coverage of title | (relating to the |egislative
branch) or title Ill (relating to the judicial branch) of the
Act .

Person includes an individual, partnership, corporation,
associ ati on, governnent agency, or public or private
or gani zati on.

Subpart B -- Designated Agency Ethics Oficial
2638. 201 I n general.

Each agency shall have a designated agency ethics official
who is the officer or enployee designated by the head of the
agency to administer the provisions of title Il of the Act within
t hat agency, to coordi nate and nmanage the agency's ethics program
and to provide liaison to the Ofice of Governnent Ethics with
regard to all aspects of such ethics program The agency's ethics
program shall be designed to inplenent titles Il, 1V and V of the
Act and regul ati ons pronul gated thereunder, Executive Order 11222
(relating to standards of conduct for officers and enpl oyees
Wi t hin the executive branch) and regul ati ons pronul gat ed
t hereunder, and other statutes and regul ations applicable to
agency ethics matters.

2638. 202 Responsibilities of agency head.

(a) In general. The head of each agency is responsible for
and shal |l exercise personal |eadership in establishing,
mai nt ai ni ng, and carrying out the agency's ethics program He or
she shall make available to the ethics program sufficient
resources (including investigative, audit, |egal, and
admi ni strative staff as necessary) to enabl e the agency to
adm nister its programin a positive and effective manner.

(b) Selection of a designated agency ethics official. The
head of each agency shall appoint an individual to serve as the
desi gnat ed agency ethics official and an individual to serve in
an acting capacity in the absence of the prinmary designated
agency ethics official (alternate agency ethics official). In
sel ecting these two individuals the head of an agency should
ensure that the experience of such appointees in admnistrative,
| egal , managerial, or analytical work denonstrates the ability to



(1) Review the financial disclosure reports submtted by
officers or enployees within the agency, assessing the
application of conflict of interest |laws and regulations to the
i nformati on reported and counseling those officers or enpl oyees
With regard to resolving actual or potential conflicts of
I nterests, or appearances thereof;

(2) Review the financial disclosure reports submtted by
Presidenti al appointees for confirmation purposes and counsel
t hose appointees with regard to resolving potential conflicts of
i nterest, or appearances thereof, before the confirmation
heari ng;

(3) Counsel agency personnel concerning ethics standards
and prograrns;

(4) Counsel departing and former agency officials on post-
enpl oyment conflict of interest standards;

(5) Assist managers and supervisors in understandi ng and
i npl emrenti ng agency ethics prograns;

(6) Adm nister a systemfor periodic evaluation of the
et hics program and

(7) Select deputy ethics officials if necessary and nanage
the ethics programthrough them

(c) Designation. The head of each agency shall fornmally
del egate functional authority to coordinate and nanage the ethics
program as set forth in 2638.203 to the designated and alternate
agency ethics officials. Wthin 30 days of any such del egati on of
aut hority the head of the agency shall submt to the Ofice of
Governnment Ethics a formal witten designation. The designation
shal | i ncl ude:

(1) The nanmes of the individuals so designated;

(2) The title of the position held by each designee; and

(3) A copy of the delegation of authority.

2638. 203 Duties of the designated agency ethics official.

(a) In general. The designated agency ethics official shal
coordi nate and nanage the agency's ethics program The program
consi sts generally of:

(1) Liaison with the Ofice of Governnent Ethics;

(2) Review of financial disclosure reports;

(3) Initiation and naintenance of ethics education and
trai ning prograns; and



(4) Mnitoring adm nistrative actions and sancti ons.

(b) Programelenents. In carrying out this program on
behal f of the head of the agency, the designated agency ethics
official shall ensure that:

(1) dose liaison with the Ofice of Government Ethics
concerning the agency's ethics programis devel oped and
mai nt ai ned;

(2) An effective system and procedure for the collection,
filing, review, and, when applicable, public inspection of the
financial disclosure reports as required by title Il of the Act,
Executive Order 11222, and ot her applicable statutes and
regul ations is devel oped and properly adm ni stered;

(3) The financial disclosure reports of Presidential
nom nees to agency positions submtted prior to Senate
confirmati on hearings pursuant to 2634.604(c) of part 2634 are
certified personally by himor herself or alternate designated
agency ethics official in his or her absence;

(4) Al financial disclosure reports submtted by enpl oyees
and filed in bureaus and regional offices, as well as those
submitted and filed at the agency's headquarters, are properly
mai nt ai ned and effectivelly and consistently reviewed for
conformance with all applicable |aws and stat utes;

(5 A list of those circunstances or situations which have
resulted or may result in nonconpliance with ethics |aws and
regul ations i s devel oped, nmintained and published within the
agency as required by 206(b)(7) of the Act and made avail able for
public inspection;

(6) An education program for agency enpl oyees concerni ng
all ethics and standards of conduct matters, including post
enpl oyment matters, is devel oped and conducted in cooperation
Wit h the education programof the Ofice of Governnent Ethics;

(7) A counseling program for agency enpl oyees concerni ng
all ethics and standards of conduct matters including post
enpl oyment matters, is devel oped and conduct ed;

(8) Records are kept, when appropriate, on advice rendered;

(9) Pronpt and effective action including adm nistrative
action is undertaken to renedy:

(1) Violations or potential violations, or appearances
t hereof, of the agency's standards of conduct including post
enpl oynment regul ati ons;

(ii) The failure to file a financial disclosure report or
portions thereof;



(i) Potential or actual conflicts of interests, or
appear ances thereof, which were disclosed on a financi al
di scl osure report; and

(iv) Potential or actual violations of other |aws governing
t he conduct or financial holdings of officers or enpl oyees of
t hat agency, and

that a followup is nade to ensure that actions ordered,
i ncluding divestiture and disqualification, have been taken;

(10) The agency's standards of conduct regulations,
financial disclosure systens, and post-enpl oynent enforcenent
systens are evaluated periodically to determ ne their adequacy
and effectiveness in relation to current agency responsibilities;

(11) Information devel oped by internal audit and revi ew
staff, the Ofice of the Inspector General, if any, or other
audit groups is reviewed to determ ne whether such information
di scl oses a need for revising agency standards of conduct or for
taki ng pronpt corrective action to renedy actual or potential
conflict of interest situations;

(12) The services of the agency's Ofice of the Inspector
General, if any, are utilized when appropriate, including the
referral of matters to and acceptance of matters fromthat
O fice;

(13) Alist of those persons to whom del egati ons of
aut hority are made pursuant to 2638.204(a) is nmaintained and nade
avail able to the Ofice of Governnent Ethics, upon request; and

(14) Information required by the Act or requested by the
Ofice of Government Ethics in the performance of its
responsibilities is provided in a conplete and tinely manner.

2638. 204 Deputy ethics official.

(a) Functions. A designated agency ethics official may, if
necessary, delegate to one or nore deputy ethics officials any of
the duties referred to in 2638. 203, except for those functions
set forth in 2634.604(c)(2) of part 2634 and referred to in 2638.
203(b) (3) (certification of nomnee statenents). A deputy ethics
official shall work under the supervision of the designated
agency ethics official in carrying out such del egated functions.

(b) Dual status. A deputy ethics official may al so be
desi gnated pursuant to 2638.202 to serve as the alternate agency
ethics official. During the absence of the designated agency
ethics official a deputy ethics official who has al so been
designated as the alternate ethics official shall performthe
functions set forth in 2634.604(c)(2) of part 2634 and referred
to in 2638.203(b)(3).

Subpart C -- Formal Advisory Opinion Service



2638. 301 I n general.

(a) The Director of the Ofice of Governnment Ethics has the
aut hority and responsibility to render formal advisory opinions
pursuant to Section 402(b)(8) of the Act. This service is
avai |l abl e to any person who has a question about a matter over
whi ch the Ofice of Governnment Ethics has jurisdiction. Formal
advi sory opinions will be issued when a two-pronged test is net.
First, the person making the request nust neet the requirenents
of 2638.302 and, second, the subject natter of the request nust
nmeet the criteria set forth in 2638. 303.

(b) Normally, formal advisory opinions will not be issued
to individuals who wish to obtain general advice concerning their
own specific present or proposed activities or financial
transactions. Such questions should be directed to the designated
ethics official of the agency in which the individual wll serve,
serves or served. |If a designated agency ethics official receives
a request which he or she believes should be answered by the
O fice of Government Ethics, a referral procedure is avail able.

(c) The Ofice of Governnent Ethics will provide interested
parties, to the extent practicable, with an opportunity to
conment on any question which will be the subject of a fornmal
advi sory opinion issued by the Ofice. These opinions will be
published in a formwhich will not identify specific individuals
unl ess necessary to the understanding of the opinion. Copies
Wi || be sent to the designated ethics officials of each agency

and be available at the Ofice of Government Ethics in that sane
form

2638. 302 Who nmay request a formal advisory opinion.

Any person (as defined in 2638.104) may request an opinion
Wi th respect to a situation in which that person is directly
i nvol ved. A designated agency ethics official, representative, or
attorney may request an opinion on behalf of the person.
Not wi t hstanding this direct involvenent requirenent, a designated
agency ethics official may al ways request an opinion concerning a
si tuation about which he or she has know edge.

2638. 303 Subj ect matter of formal advisory opinions.

Formal advisory opinions will be rendered on matters of
general applicability or on inportant matters of first inpression
concerning the application of the Act, Executive Order 11222 and
regul ati ons pronul gated pursuant to such Act and Executive O der,
and the |l aws enbodied in 18 U . S.C. 202 - 209. The Director wll
respond to those requests which in his or her discretion fal
Wi thin this category taking into consideration:

(a) The unique nature of the question and its precedenti al
val ue,



(b) The potential nunber of officers or enpl oyees
t hroughout the Government affected by the question,

(c) The frequency with which the question arises, and

(d) The likelihood or presence of inconsistent
interpretations on the sanme question by different agencies.

Except in unusual circunstances, opinions will not be rendered
Wi th respect to hypothetical situations posed in requests.
Opi ni ons may be rendered, however, on proposed activities or
transacti ons.

2638. 304 Form of requests for formal advisory opinions.

(a) A request for a formal advisory opinion should be
directed to the Director of the Ofice of Government Ethics,
Suite 500, 1201 New York Avenue NW, Washi ngton, DC 20005 - 3917.

(b)(1) A request should be in witing and signed by the
i ndi vi dual nmaking the request or by a representative of that
person. A request shall state all material facts necessary for
the Director to render a conplete and correct opinion.

(2) In addition, it should also include the follow ng
i nf or mati on:

(i) the nanme, muailing address, and daytine tel ephone
contact of the individual making the request, and

(i1i) a copy of the position, description of the position
i nvol ved, if avail able.

(c) If the request is submtted by a representative, he or
she nmust show his or her representative status, list a mailing
address and daytinme tel ephone contact.

[46 FR 2583, Jan. 9, 1981. Redesignated at 54 FR 50231, Dec. 5,
1989, and anended at 55 FR 27180, July 2, 1990]

2638. 305 Acceptance of requests for formal advisory opinions.

(a) Subject to the provisions of paragraph (d) of this
section, the Director shall review each request for a fornal
advi sory opi nion and take one of the follow ng actions:

(1) |If the Director determ nes that the person naking the
request neets the requirenents of 2638.302 and that the subject
matter of the request qualifies under the criteria established in
2638. 303, he or she shall assign an identifying nunber to the
request and notify the person that a formal advisory opinion wll
be rendered; or

(2) If the Director determ nes that the person making the
request is not a person who is eligible to receive a fornmal
advi sory opinion as provided in 2638.302, or that the subject of



the request is not a matter upon which the Ofice issues fornmal
advi sory opinions as outlined by 2638. 303, he or she shall so
notify the person maki ng the request.

When a formal advisory opinion will not be rendered, the Ofice
of Governnent Ethics may provide other informational assistance
to the person as appropriate. (See also 2638.312.)

(b) If at any time after receipt of a request for a fornmal
advi sory opinion, the Director believes that additional relevant
information i s needed, he or she may seek such information
directly fromthe person requesting the opinion or from other
sources which may include the agency invol ved.

(c) The person requesting the opinion may furnish the
O fice of Government Ethics with | egal nmenoranda or ot her
material relevant to the opinion requested.

(d)(1) In the case of a request which involves an actual or
apparent violation of any conflict of interest |aw enbodied in 18
U S C 202
- 209, the Director shall consult with the Crimnal Division
of the Departnent of Justice.

(2) |If after such consultation the Crimnal Division
determ nes that a crimnal investigation will be undertaken, the
Director shall take no further action with regard to that request
pending a determ nation by the Crimnal Division not to
prosecut e.

(3) Upon receipt of a determ nation by the Crim nal
Division not to prosecute, the Director shall then follow the
procedures for all other requests for formal advisory opinions
set forth in this part.

2638. 306 Notice of requests.

The Director shall provide notice to interested parties
identified in a request which will be the subject of a fornmal
advi sory opinion that such an opinion will be rendered.
General ly, the designated agency ethics official of the agency
i nvol ved shall be notified of the request.

2638. 307 Witten comment on requests.

(a) To the extent practicable, the Director shall provide
interested parties with an opportunity to submt witten conment
on a request for a formal advisory opinion. Atine by which the
coment shoul d be received to be considered will be indicated
Wi th the notice that the request has been nade.

(b) Additional tinme in which to comment may be granted upon
written request to or at the discretion of the Director. Such
requests and all witten comrents shall be sent to the Ofice of
Government Ethics, Suite 500, 1201 New York Avenue NW,

Washi ngt on, DC 20005 - 3917.



[46 FR 2583, Jan. 9, 1981. Redesignated at 54 FR 50231, Dec. 5,
1989, and anended at 55 FR 27180, July 2, 1990]

2638. 308 | ssuance.
(a) A formal advisory opinion,

(1) Wich involves the application of any conflict of
interest |aw enbodied in 18 U . S.C. 202 - 209 to a transaction or
activity which does not raise a question of an actual or apparent
violation of this |aw but which raises an inportant matter of
first inpression, or

(2) Wiich is issued followng the procedure set forth in
2638. 305(d),

requires consultation by the Ofice of Government Ethics with the
O fice of Legal Counsel of the Departnent of Justice before it is
i ssued.

(b) An advisory opinion shall be considered i ssued when it
I s dated, nunbered, and signed by the Director. Unless rel eased
by the person who made the request, the opinion will not becone
publicly available until information which identifies individuals
I nvol ved and which is unnecessary to the conpl ete understandi ng
of the opinion has been deleted fromthe opinion and this version
of the opinion is placed in a public reading file at the Ofice
of Governnent Ethics. (See 2638.310)

2638. 309 Reliance on fornmal advisory opinions.

(a) Any formal advisory opinion referred to in 2638. 308(a)
or any provisions or finding of a formal advisory opinion
i nvol ving the application of the Act, Executive Order 11222 and
t he regul ati ons promul gated pursuant to the Act or Executive
Order, may be relied upon by:

(1) Any person directly involved in the specific
transaction or activity with respect to which such advi sory
opi ni on has been rendered, and

(2) Any person directly involved in any specific
transaction or activity which is indistinguishable in all its
mat eri al aspects fromthe transaction or activity with respect to
whi ch such advi sory opi ni on was render ed.

(b) Any person who relies upon any provision or finding of
any formal advisory opinion in accordance with paragraph (a) of
this section and who acts in good faith in accordance with the
provi sions and findings of such opinion, shall not, as a result
of such act, be subject to prosecution under 18 U. . S. C. 202 - 209
or, in the case where the opinion is excul patory, be subject to
any adm ni strative adverse action or civil action based upon
| egal authority cited in that opinion.



2638. 310 Public availability and publication of formal advisory
opi ni ons.

(a) The Director shall make sufficient deletions in any
f ormal advi sory opinion so that unless necessary to the conplete
under st andi ng of the opinion, the identity of any person involved
i's not disclosed. No deletion shall in any way affect the
subst ance of the opinion.

(b) A copy of this version of the opinion shall then be
made avail able for public inspection within 10 working days after
t he i ssuance of the opinion at the Ofice of Governnent Ethics,
Suite 500, 1201 New York Avenue NW, Washi ngton, DC 20005 - 3917.

(c) The Director shall thereafter publish this version of
t he opi ni on.

[46 FR 2583, Jan. 9, 1981. Redesignated at 54 FR 50231, Dec. 5,
1989, and anended at 55 FR 27180, July 2, 1990]

2638. 311 Copi es of published formal advisory opinions.

Each desi gnated agency ethics official shall receive a copy
of each published opinion. Copies will also be available to the
public fromthe O fice of Government Ethics upon request at no
nore than cost.

2638. 312 Referral of requests.

(a) |If a designated agency ethics official receives a
request for advice froma person and determ nes that the request
may come within the criteria set forth in 2638.303, he or she
shal |l contact the O fice of Governnment Ethics concerning the
request before referring the request to the Ofice. If after such
consultation the Ofice of Governnent Ethics determ nes that the
request should be the subject of a formal advisory opinion, the
desi gnat ed agency ethics official shall notify the person making
t he request of that determ nation and request the person's
perm ssion to refer the request to the Ofice of Governnent
Et hi cs.

(b) If the Director receives a request for an opinion which
does not fulfill the criteria set forth in 2638.303, he or she
may:

(1) Furnish informational assistance to the person as
provided in 2638.305(a), or

(2) Refer the request to the appropriate desi gnated agency
ethics official.

(c) In all instances covered by paragraphs (a) and (b) of
this section, a referral wll not be made in the case of
questions regardi ng possible future enploynent plans of an
i ndi vi dual nmaking the request unless he or she is first notified



and gives his or her consent or the request itself indicates that
such a referral may be made.

2638. 313 Agency opi ni ons.

| f the designated agency ethics official issues a witten
opi ni on concerning the application of 18 U.S.C. 202 - 209, he or
she shall transmt a copy of that opinion to the Ofice of
Gover nment Et hi cs.

Subpart D -- Correction of Executive Branch Agency Ethics
Pr ogr ans

Source: 55 FR 1666, Jan. 18, 1990, unl ess ot herw se noted.
2638. 401 In general.

The Director of the Ofice of Governnent Ethics has
aut hority under subsections 402(b)(9) and 402(f)(1) of the Ethics
in Government Act to order action to correct deficiencies in
agency ethics prograns. These procedures are intended to be used
to correct deficiencies in agency ethics prograns that are not
bei ng addressed adequately by the agency. They are not intended
to be used to deal with cases involving individual enployees or
former enpl oyees. See subpart E of this part. For purposes of
this section, an agency ethics program shall include those
matters that are the responsibility of agency heads and
desi gnat ed agency ethics officials under subpart B of this part
and shall include the requirenents under part 2634 of this
chapter and part 735 of this title to establish public and
nonpublic financial disclosure systens. In inplenenting these
procedures, the Director may use any authority contained in the
Et hics Act.

2638. 402 Corrective orders.

(a) Notice. Wiere the Director has information indicating
t hat an agency ethics programis not in full conpliance with the
requi renents set forth in applicable statutes or regul ations, the
Director may issue a Notice of Deficiency to the designated
agency ethics official and request an agency report under
paragraph (b) of this section.

(b) Agency report. Wthin such tine as nay be set forth in
the Notice of Deficiency, the designated agency ethics official
shal |l provide a witten report to the Director that shall include
rel evant information about the agency's ethics program The
ethics official's report may incl ude:

(1) Information establishing that there is no deficiency;

(2) An explanation of how any deficiency is being
corrected; or



(3) A plan for correcting any deficiency within a
reasonabl e period of tine.

(c) Director's determnation. The Director will nake a
det erm nati on based on the agency report.

(1) If the Director determnes that there is no deficiency,
t he desi gnated agency ethics official will be so notified.

(2) If the Director determ nes that appropriate steps are
bei ng taken or that the agency has presented an adequate plan for
correcting the deficiency, the Director will so notify the
desi gnat ed agency ethics official and, in consultation with the
desi gnat ed agency ethics official, establish requirenments for
status reports, if necessary, and for notification when the
defi ci ency has been correct ed.

(3) If the Director determnes that a deficiency is not
bei ng corrected, the Director will issue an Order under paragraph
(d) of this section.

(d) Oders. An order issued by the Director will be
addressed to the head of the agency with a copy to the designated
agency ethics official and shall specify:

(1) The deficiency in the agency ethics programt hat
requires correction;

(2) The basis upon which the Director has determ ned that a
deficiency exists;

(3) The corrective action required to renedy the
defici ency; and

(4) Any reporting requirenments necessary to establish that
corrective action has been acconpli shed.

2638. 403 Agency conpli ance.

Wthin such tinme as may be set forth in the order, the
agency head shall file a report with the Director detailing the
corrective action taken. |If corrective action cannot be
acconplished within that tinme, the agency head shall submt a
pl an of corrective action for approval by the Director providing
for appropriate status reports and notification of conpliance. In
either case, if the agency report or plan is deened satisfactory,
the Director will so informthe agency head. |If the agency report
or plan is insufficient, but only in mnor respects, the D rector
may i nformthe agency head of the adjustnments needed to bring the
report or plan into conpliance and a timefrane therefor;
ot herwi se, the procedures under 2638.404 of this subpart will be
i nvoked.



