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Subpart A -- General Provisions

2641. 101 Definitions.

The following terns are defined for purposes of this part:

Agency includes any departnent, independent establishnent,
conmi ssion, admnistration, authority, board, or bureau of the
United States, and includes a Governnment corporation. 18 U. S. C
202(e)(1); 5 U.S.C 105.

Depart ment neans one of the executive departnents enunerated in
5 U S C 101.

Desi gnat ed agency ethics official means an officer or enpl oyee
who i s designated by the head of an agency to coordi nate and
manage an agency's ethics programin accordance with 2638. 203 of
this subchapter. 5 CFR 2638. 202.

Enpl oyee neans any officer or enployee of the executive branch
as that termis defined in this section. Unless otherw se
i ndi cated, the term does not include the President or the Vice
President. 18 U S.C. 202(c). It does not include an i ndividual
perform ng services for the United States as an i ndependent
contractor under a personal services contract or an enlisted
menber of the arnmed forces as defined in 5 U S.C. 2101(2). 18 U



S.C. 202(a). Unless otherw se indicated, the term enconpasses
seni or enpl oyees, very senior enployees, and special Governnent
enpl oyees as defined in this section.

Executive branch includes each executive agency as defined in 5
U.S.C. 105, other than the CGeneral Accounting Ofice, and al so
i ncludes any other entity or admnistrative unit in the executive
branch. 18 U S.C. 202(e)(1).

Former enpl oyee, forner senior enployee, or former very senior
enpl oyee neans one who was, and is no |onger, an enpl oyee, senior
enpl oyee, or very senior enployee.

Seni or enpl oyee neans an enpl oyee, other than a very senior
enpl oyee, who is:

(1) Enployed in a position for which the rate of pay is
specified in or fixed according to 5 U.S.C. 5311 - 5318 (the
Executive Schedul e);

(2) Enployed in a position for which the basic rate of pay,
excl usive of any locality-based pay adjustnent under 5 U.S. C
5302 (or any conparabl e adjustnment pursuant to interimauthority
of the President) is equal to or greater than the rate of basic

pay payable for Level V of the Executive Schedul e (including any
such position in the Senior Executive Service or other SES-type
systenms, e.g., the Senior Foreign Service);

(3) Appointed by the President to a position under 3 U.S.C. 105
(a)(2)(B);

(4) Appointed by the Vice President to a position under 3 U S.
C. 106(a)(1)(B);

(5) Enployed in a position which is held by an active duty
conmm ssi oned officer of the uniformed services who is serving in
a grade or rank for which the pay grade (as specified in 37 U S.
C. 201) is pay grade O
- 7 or above; or

(6) Detailed to any such position.

Speci al Governnent enpl oyee includes an officer or enpl oyee of
an agency who is retained, designated, appointed, or enployed to
perform wth or wthout conpensation, for not to exceed 130 days
during any period of three hundred and sixty-five consecutive
days, tenporary duties either on a full-tinme or intermttent
basis. See 18 U S.C. 202(a).

Very seni or enpl oyee nmeans an enpl oyee who is:

(1) Serving in the position of Vice President of the United
St at es;



(2) Enployed in a position at a rate of pay payable for Level |
of the Executive Schedul e;

(3) Enployed in a position in the Executive Ofice of the
President at a rate of pay payable for Level Il of the Executive
Schedul e;

(4) Appointed by the President to a position under 3 U.S.C. 105
(a)(2) (A);

(5) Appo oi nt ed by the Vice President to a position under 3 U. S

C. 106(a)(1)(A); or

(6) Detailed to any such position.
Subpart B -- Substantive Provisions

2641. 201 One-year restriction on a forner senior enployee's
representations to enpl oyees of forner agency concerning nmatter,
regardl ess of prior involvenent.

(a) Basic Prohibition of 18 U S.C. 207(c). For one year after
service in a “senior'' position termnates, no former "~ senior'
enpl oyee may knowi ngly nmake, with the intent to influence, any
conmuni cati on to or appearance before an enpl oyee of a departnent
or agency in which he served in any capacity during the one-year
period prior to termnation from "senior'' service, if that
conmuni cati on or appearance is nade on behal f of any other person
(except the United States) in connection with any matter on which
he seeks official action by any enpl oyee.

(b) Applicability. 18 U. S.C. 207(c) applies to all fornmer
““senior enployees'' as defined in 2641.101 of this part. Certain
i ndi vidual s who served in " “very senior'' positions are subject
to the one-year bar set forth in section 207(d) in lieu of that
set forth in section 207(c). See definition of "~ “very senior
enpl oyee'' in 2641.101.

(1) Special Governnent Enployees. 18 U.S.C. 207(c) does not
apply to an individual as a result of service as a speci al
Gover nment enpl oyee unl ess the individual:

(1) Served in a senior enployee position while serving as a
speci al Governnent enpl oyee; and

(i1i) Served 60 or nore days as a special CGovernnent enpl oyee
during the one-year period before termnating service as a senior

enpl oyee.

(2) Exenption from18 U. S.C. 207(c). 18 U S.C. 207(c) does not
apply to an individual as a result of service in a senior
position if that position has been exenpted from section 207(c)
pursuant to the waiver procedures set forth in 2641.201(d) of
this part.



(c) Measurenent of Restriction. 18 U.S.C. 207(c) is a one-year
restriction. The one-year period is neasured fromthe date when
t he enpl oyee ceases to be a senior enployee, not fromthe
term nati on of Governnent service, unless the two occur
si mul t aneousl y.

(d) Waiver of 18 U.S.C. 207(c). Certain positions or categories
of positions can be exenpted from 18 U.S.C. 207(c) through the
grant of a waiver by the Director of the Ofice of Governnent
Ethics. 18 U S.C. 207(c)(2)(0O

(1) Effect of Exenption. Wien an eligible position is exenpted
from18 U. S.C. 207(c) by the Director of the Ofice of Governnent
Et hics, the one-year restriction of section 207(c) will not be
triggered upon any enployee's termnation fromthe position.

(2) Eligible Senior Enployee Positions. Any senior enployee
position is eligible for exenption except the foll ow ng:

(i) Positions for which the rate of pay is specified in or fixed
according to 5 U.S.C. 5311 - 5318 (the Executive Schedul e);

(1i) Positions whose occupants are appointed by the President
pursuant to 3 U.S.C. 105(a)(2)(B); or

(1i1) Positions whose occupants are appoi nted by the Vice
President pursuant to 3 U. S.C. 106(a)(1)(B)

(3) Procedure. An exenption shall be granted in accordance with
the follow ng procedure:

(1) I'nitial Exenption. An agency's designhated agency ethics
official shall forward to the Director of the Ofice of
Government Ethics a witten request that a certain senior
enpl oyee position or category of positions be exenpted from18 U
S.C. 207(c). Any such request shall address the criteria set
forth in paragraph (d)(5) of this section. A designated agency
ethics official may al so request that a current exenption be
revoked.

(1i) Agency Update. Designated agency ethics officials shall by
Novenber 30 of each year forward to the Ofice of Governnent
Ethics a letter stating whether positions or categories of
positions currently exenpted should remain exenpt fromthe
application of 18 U S.C. 207(c) in light of the criteria set
forth in paragraph (d)(5) of this section.

(tii1) Action by Ofice of Governnment Ethics. The Director of the
O fice of Government Ethics shall pronptly provide to the
desi gnat ed agency ethics official a witten response to each
initial request for exenption or revocation. The Director shal
annual |y publish in appendix A to this part an updated
conpi lation of all exenpted positions or categories of positions.
The Director shall publish notice in the Federal Register when he
determ nes to revoke an exenption based on his finding that the
position or positions no |longer qualify for exenption.



(4) Effective Date of Exenption. Exenptions issued under

par agr aph

(d) of this section shall be effective as of the date of the
Director's witten response to the designated agency ethics
official indicating that the request for exenption has been
granted. An exenption shall inure to the benefit of the

i ndi vi dual who hol ds the position when the exenption takes
effect, as well as to his successors, but shall not benefit

i ndi vidual s who term nated senior service prior to the effective
date of the exenption. Revocation of an exenption shall be
effective 90 days after the date that the Director publishes
notice of the revocation in the Federal Register. Individuals
who fornerly served in an exenpted position will not becone
subject to 18 U S.C. 207(c) in the event the position' s exenpted
status i s revoked subsequent to the individual's term nation from
t he position.

(5) Criteria for Exenption. Before exenpting a position or
positions from18 U S.C. 207(c), the Director of the Ofice of
Governnment Ethics nmust find that with respect to the position or
cat egory of positions:

(i) The granting of the exenption would not create the potenti al
for use by former senior enpl oyees of undue influence or unfair
advant age based on past Governnment service; and

(1i) The inposition of the restrictions would create an undue
hardship on the departnent or agency in obtaining qualified
personnel to fill such position or positions as shown by rel evant
factors which may include, but are not limted to:

(A) The paynent of a special rate of pay to the incunbent of the
position pursuant to specific statutory authority; or

(B) The requirement that the incunbent of the position have
out standing qualifications in a scientific, technol ogical, or
ot her technical discipline.

(e) Separate Departnental or Agency Conponents. For purposes of
18 U.S.C. 207(c) only, the Director of the Ofice of Governnent
Ethics is authorized by 18 U S.C. 207(h) to designate
departmental and agency " conponents'' that are distinct and
separate fromthe "~ “parent'' departnent or agency and from each
ot her. Absent such designation, the representational bar of
section 207(c) extends to the whol e of the departnment or agency
in which the former senior enpl oyee served.

(1) Effect of Designation. An eligible fornmer senior enployee
who served in a ~"parent'' departnent or agency is not barred by
18 U.S.C. 207(c) from maki ng commruni cati ons to or appearances
bef ore any enpl oyee of any desi gnated conponent of that parent,
but is barred as to enpl oyees of that parent or of other
conponents that have not been designated. An eligible forner
seni or enpl oyee who served in an designated conponent of a parent



department or agency is barred from comrunicating to or making an
appear ance before any enpl oyee of that conponent, but is not
barred as to any enpl oyee of the parent or of any other

conmponent .

(2) Eligible Senior Enployees. Al forner senior enployees are
eligible to benefit fromthis procedure except those who were
seni or enpl oyees by virtue of having been:

(1) Enployed in a position for which the rate of pay is
specified in or fixed according to 5 U. S.C. 5311 - 5318 (the
Executi ve Schedul e);

(ii) Appointed by the President to a position under 3 U S.C. 105
(a)(2)(B); or

(ti1) Appointed by the Vice President to a position under 3 U
S.C. 106(a)(1)(B).

(3) Procedure. Distinct and separate conmponents shall be
designated in accordance with the follow ng procedure:

(1) I'nitial Designation. Initial designations of departnental
and agency conponents are set forth in appendix B to this part
and are effective as of January 1, 1991.

(ii) Agency Update. A designated agency ethics official may at
any time reconmend the designation of an additional component or
the revocation of a current designation by forwarding a witten
request to the Director addressing the criteria set forth in
paragraph (e)(6) of this section. Designated agency ethics
officials shall by Novenber 30 of each year forward to the Ofice
of Governnent Ethics a letter stating whether conponents
currently designated should remain designated in light of the
criteria set forth in paragraph (e)(6).

(i) Action of Ofice of Governnment Ethics. The Director of the
O fice of Government Ethics shall by rule nake or revoke a
conponent designation after considering the reconmendati on of the
desi gnat ed agency ethics official. The Director shall annually
publish in appendix B to this part an updated conpilation of al
desi gnat ed departnental or agency conponents.

(4) Effective Date of Designation. Initial conponent
designations shall be effective as of January 1, 1991. Any
subsequent designation shall be effective as of the effective
date of the rule that creates the designation, but shall not be
effective as to enpl oyees who term nated senior service prior to
t hat date. Revocation of a conponent designation shall be
effective 90 days after the effective date of the rule that
revokes the designation, but shall not be effective as to
i ndi vidual s who term nated senior service prior to the expiration
of such 90-days peri od.



(5) Unaut horized Designations. No. agency or bureau within the
Executive Ofice of the President may be designated as a separate
departmental or agency conponent.

(6) Criteria for Designation. Before designating an agency
conponent as distinct and separate for purposes of 18 U S. C. 207
(c), the Director of the Ofice of Government Ethics nust find
t hat :

(1) There exists no potential for use by forner senior enployees
of undue influence or unfair advantage based on past Governnent
servi ce; and

(ii) The conponent is an agency or bureau, within a departnent
or agency, that exercises functions which are distinct and
separate fromthe functions of the parent departnent or agency
and fromthe functions of other conponents of that parent as
shown by rel evant factors which may include, but are not |limted
t o:

(A) The conponent's creation by statute or a statutory reference
indicating that it exercises functions which are distinct and
separate; or

(B) The conponent's exercise of separate and distinct subject
matter or geographical jurisdiction.

(7) Supervisory Relationship. Provided that a conponent has a
separate statutory basis or exercises distinct and separate
subj ect matter or geographical jurisdiction, the parent wll
generally be deened by the Director of the Ofice of Governnent
Ethics to be distinct and separate fromthat conponent
notwi t hst andi ng that the parent may exerci se general supervisory
aut hority over the conponent. However, the degree of a parent's
supervi si on over a conponent will be a factor in determning
whet her subj ect matter or geographical jurisdiction is in fact
di stinct and separate. The Director will not ordinarily consider
two conponents as distinct and separate from one anot her where
one conponent exercises supervisory authority over another.

Appendi x A to 5 CFR Part 2641 -- Positions Exenpted from 18 U. S.
C. 207(c)

Pursuant to the provisions of 18 U S. C. 207(c)(2)(C, each of
the follow ng positions is exenpt fromthe provisions of 18 U S
C. 207(c). Al exenptions are effective as of the date indicated.

Agency: Securities and Exchange Conmm ssi on.

Positions: Solicitor, Ofice of General Counsel (effective
Cct ober 29, 1991); Chief Litigation Counsel, Division of
Enf orcenent (effective Cctober 29, 1991).

[57 FR 3116, Jan. 28, 1992]
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Appendi x B to 5 CFR Part 2641 -- Agency Conponents for Purposes
of 18 U.S.C. 207(c)

Pursuant to the provisions of 18 U S.C. 207(h), each of the
foll owi ng departnments or agencies is determ ned, for purposes of
18 U S.C. 207(c), to have within it distinct and separate
conponents as set forth bel ow. Except as otherw se indicated, al
designations are effective as of January 1, 1991.

Parent: Departnment of Conmerce

Conponent s:

Bureau of the Census

Bureau of Export Administration (effective January 28, 1992)
Econom ¢ Devel opnent Admi nistration

| nt ernati onal Trade Adm nistration

M nority Busi ness Devel opnent Admi ni stration

Nat i onal Cceani ¢ and At nospheric Adm nistration

Nati onal Tel ecomunications and |Information Adm nistration
Patent and Trademark O fice

Technol ogy Administration (effective January 28, 1992)

United States Travel and Tourism Administration (effective
January 28, 1992) Parent: Departnent of Defense

Conponent s:

Department of the Air Force
Department of the Arny

Department of the Navy

Def ense I nformation Systens Agency
Def ense Intelligence Agency

Def ense Logi stics Agency

Def ense Mappi hg Agency

Def ense Nucl ear Agency

Nat i onal Security Agency



Parent: Departnment of Energy

Conmponent :

Federal Energy Regul atory Conm ssion

Parent: Departnment of Health and Human Servi ces
Conponent s:

Adm nistration for Children and Fam lies (effective January 28,
1992)

Heal t h Care Financing Adm nistration
Food and Drug Adm nistration

Public Health Service

Soci al Security Adm nistration
Parent: Departnment of the Interior
Conponent s: \ 1\ ( FOOTNOTE)

(FOOTNOTE) \ 1\ Al'l designated conponents under the jurisdiction
of a particular Assistant Secretary shall be considered a single
conponent for purposes of determ ning the scope of 18 U S. C. 207
(c) as applied to senior enployees serving on the inmedi ate staff
of that Assistant Secretary.

Bureau of Indian Affairs (effective January 28, 1992)

Bureau of Land Managenent (effective January 28, 1992)
Bureau of Mnes (effective January 28, 1992)

Bureau of Reclamation (effective January 28, 1992)

M neral s Managenent Service (effective January 28, 1992)
Nat i onal Park Service (effective January 28, 1992)
Ofice of Surface Mning (effective January 28, 1992)

Ofice of Territorial and International Affairs (effective
January 28, 1992)

U S. Fish and Wlidlife Service (effective January 28, 1992)
U S. Ceol ogical Survey (effective January 28, 1992)
Parent: Departnent of Justice

Conponent s:



Antitrust Division

Bureau of Prisons (including Federal Prison Industries, Inc.)
Gvil Division

Civil Rights Division

Conmunity Rel ations Service

Crimnal Division

Drug Enforcenent Admnistration

Envi ronnment and Natural Resources Division

Executive Ofice for United States Attorneys\2\ (FOOTNOTE)
(effective January 28, 1992)

(FOOTNOTE) \ 2\ The Executive Ofice for United States Attorneys
shal | not be considered separate fromany O fice of the United
States Attorney for a judicial district, but only from other
desi gnat ed conponents of the Departnent of Justice.

Executive Ofice for United States Trustees\3\ (FOOINOTE)
(effective January 28, 1992)

(FOOTNOTE) \3\The Executive Ofice for United States Trustees
shal | not be considered separate fromany O fice of the United
States Trustee for a region, but only from ot her designated
conponents of the Departnent of Justice.

Federal Bureau of Investigation
Foreign Cl ains Settlenment Conm ssion
| mrm gration and Naturalization Service
| ndependent Counsel
O fice of Justice Prograns
O fice of the Pardons Attorney (effective January 28, 1992)
Ofices of the United States Attorney (94)\4\ (FOOTNOTE)

(FOOTNOTE) \4\Each Ofice of the United States Attorney for a
judicial district shall be considered a separate conponent from
each other such office. However, the Ofice of the United States
Attorney for a judicial district shall not be considered separate
fromthe Ofice of United States Marshal for the sane judicial
district.

Ofices of the United States Marshal (94)\5\ (FOOTNOTE)



(FOOTNOTE) \5\Each Ofice of the United States Marshal for a
judicial district shall be considered a separate conponent from
each other such office. However, the Ofice of the United States
Marshal for a judicial district shall not be considered separate
fromthe Ofice of United States Attorney for the same judicial
district.

Ofices of the United States Trustee (21)\6\ (FOOTNOTE)
(FOOTNOTE) \6\Each Ofice of the United States Trustee for a
region shall be considered a separate conponent from each ot her

such offi ce.

Tax Di vi sion

United States Parole Comm ssion

Parent: Departnment of Labor
Conponent s:

Bureau of Labor Statistics

Enpl oyment and Trai ning Adm ni stration
Enpl oynment St andards Admi nistration

M ne Safety and Heal th Adm nistration
Cccupational Safety and Health Adm nistration
Parent: Departnment of State
Conponent s:

Foreign Service Gievance Board

I nternational Joint Conm ssion, United States and Canada
(Anerican Section)

Parent: Departnment of Transportation
Conponent s:

Federal Aviation Adm nistration

Federal H ghway Adm nistration

Federal Railroad Adm nistration
Maritime Adm nistration

Nat i onal Hi ghway Traffic Safety Adm nistration

Sai nt Law ence Seaway Devel opnent Corporation



United States Coast CGuard

Urban Mass Transportation Adm nistration
Parent: Departnment of the Treasury
Conponent s:

Bur eau of Al cohol, Tobacco and Firearns
Bureau of Engraving and Printing

Bureau of the M nt

Bureau of the Public Debt

Conptroll er of the Currency

Federal Law Enforcement Training Center
Fi nanci al Managenent Center

| nt ernal Revenue Service

O fice of Thrift Supervision

United States Custons Service

United States Savings Bonds Division
(effective April 7, 1992)

United States Secret Service

Parent: Federal Emergency Managenent Agency
Conponent :

United States Fire Admi nistration
Parent: National Credit Union Adm nistration
Conponent :

Central Liquidity Facility

[56 FR 3963, Feb. 1, 1991, as anended at 57 FR 3116,
1992; 57 FR 11673, Apr. 7, 1992]
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