Exanpl e 2: A Senior Enployee of the Departnent of the
Treasury participates in a nunber of projects with universities
and financial research institutions funded by Government grants.
After |eaving the Governnent, she becones dean of a graduate
school of business which perforns work under a nunber of such
grants. She may, in the discharge of her duties, supervise
research and advi se as to how funds under such a contract should
be all ocated, whether or not these natters are, as is likely,
conmuni cated to her former Departnent by the graduate school's
representatives. (See 2637.204.)

Exanpl e 3: A Senior Defense Departnent official participated
personal ly and substantially in a contract award to F Conpany for
fighter planes. After |eaving the Departnent, the forner official
goes to work for F Conmpany. Subsequently, F Conpany desires to
renegotiate prices and a pension provision on the fighter plane
contract, matters in which dispute is anticipated. The fornmer
official could not attend a nmeeting with Governnment enpl oyees at
whi ch such matters will be discussed and give assistance to those
representing F Conpany in the negotiations. He could generally
render advice as long as he remai ned absent fromthe
negoti ati ons.

Exanpl e 4: A Senior Justice Departnent |awer participated
in an antitrust case agai nst Q Conpany, which is represented by Y
law firm Imediately after |eaving, the Departnent, she goes to
work with Y law firm and assists at a trial representing Q
Conpany in a different antitrust case, not involving the
al | egations in the Governnment case. Such assistance woul d not be
barred because it does not occur in connection with the sane
particular matter.

Exanpl e 5: A Seni or Enpl oyee of the Departnent of Health and
Human Services | eaves to take a university position. The forner
official's new duties include various HHS contracts which the
uni versity holds. Sone of the contracts were awarded by a
di vision within HHS which was under her official responsibility.
She is not barred from assistance in negotiations with respect to
such contracts, because the restriction applies only to those
matters in which she had participated personally and
substantially, not to those matters for which she had official
responsibility. Note, however, that any participation by her as a
representative would be barred by 18 U. S.C. 207(b)(i) as
described in 2637.202 of this part. (But see 2637.204.)

Exanple 6: A Senior scientist with the Food and Drug
Adm ni stration was personally and substantially involved in a
| i censi ng proceedi ng concerning a specific drug. After | eaving
the FDA, he is enployed by the manufacturer of the drug. There he
engages in research, indicating that the drug is safe and
ef fective, which his enployer later presents to FDA in connection
Wi th the proceeding. He assists during this presentation. Such
assi stance would normally be restricted but nay be allowed to the
extent that the former official is furnishing scientific
information to the Governnent. (See 18 U. S.C. 207(f) and 2637.
206 of this part.)

Exanple 7: A former Senior Enpl oyee of the Federal
Conmruni cati ons Conm ssion | eaves the agency to join a graduate
school faculty. In one of his courses, which fromtine to tine



i ncl udes Gover nnent enpl oyees, he discusses, unfavorably to the
Conmi ssion, a specific licensing case in which he was personally
and substantially involved. The restriction does not apply
because the conduct does not occur in connection with any
representational activities.

2637.204 One-year restriction on a forner senior enployee's
transactions with former agency on a particular matter,

regardl ess of prior involvenent.

(a) Basic prohibition of 18 U . S.C. 207(c). For a period of
one year after term nating enploynent by the United States, no
f ormer Seni or Enpl oyee (other than a special Governnent enpl oyee
who serves for fewer than sixty days in a cal endar year) shal
knowi ngly act as an agent or attorney for, or otherw se
represent, anyone in any formal or i nf or mal appear ance before, or
wWith the intent to influence, nmake any witten or oral
conmruni cati on on behal f of anyone to (1) his or her forner
department or agency, or any of its officers or enployees, (2) in
connection with any particular Governnent matter, whether or not
i nvolving a specific party, which is pending before such
department or agency, or in which it has a direct and substanti al
i nt erest.

(b) Transactions exenpted fromthe basic prohibition of 18
U S.C 207(c). The prohibition set forth above shall not apply
to an appearance, a conmunication, or representation by a forner
Seni or Enpl oyee, who is:

(1) An elected official of a State or |ocal governnent,
acting on behalf of such governnent, or

(2) \Whose principal occupation or enploynent is with (i) an
agency or instrunentality of a State or |ocal governnment, (ii) an
accredited, degree-granting institution of higher education, as
defined in section 1201(a) of the Hi gher Education Act of 1965,
or (iii) a hospital or nedical research organization, exenpted
and defined under section 501(c)(3) of the Internal Revenue Code
of 1954, and the appearance, conmunication, or representation is
on behal f of such governnent, institution, hospital or
or gani zat i on.

Exanple 1: A former Senior Enpl oyee of the Federal Hi ghway
Admi ni stration is appointed to the position of Secretary of
Transportation for the State of Kansas. He woul d not be
prohibited fromtransacting business with his fornmer agency
concerning new natters on behalf of the State. He woul d, however,
be restricted as to 207(a) and 207(b) matters.

Exanple 2: A fornmer Senior Enpl oyee of the Departnent of
Housi ng and Urban Devel opnent establishes a consulting firm and
i s engaged by the Gty of Los Angeles to aid it in procuring a
particular grant. He may not represent Los Angel es before his
f ormer Departnent because his " principal occupation or
enpl oynment’'' is not with such city.

Exanple 3: A fornmer Senior Enpl oyee of the Departnent of
Educati on founds a vocational school for the training of |egal
par apr of essi onal s and associated staff. He desires to comuni cate
with officials at his former Departnent for the purpose of
establ i shing a program of assistance to such institutions. He may
not do so, since the vocational school is not an " " accredited,
degree granting institution of higher education."'’



(c) No prior involvenent required. The prohibition
contained in this section applies without regard to whether the
former Seni or Enpl oyee had participated in, or had responsibility
for, the particular matter and includes matters which first arise
after the enpl oyee | eaves Governnent service. The section ains at
t he possi bl e use of personal influence based upon past
Governnental affiliations to facilitate the transaction of
busi ness.

(d) Specific parties unnecessary. The particular matter in
whi ch the fornmer Senior Enployee proposes to act before his or
her former agency need not be one " involving specific parties,

‘' and thus is not limted to di sputed proceedi ngs or contracts
in which a party has al ready been identified. However, the
restriction does not enconpass every kind of matter, but only a
particular one simlar to those cited in the statutory | anguage,

| .e., any judicial or other proceeding, application, request for
a ruling or determ nation, contract, claim controversy,

I nvestigation, charge, accusation, or arrest. Rulemaking is
specifically included. Thus such matters as the proposed adoption
of a regulation or interpretive ruling, or an agency's

determ nation to undertake a particular project or to open such a
project to conpetitive bidding are covered. Not included are
broad technical areas and policy issues and conceptual work done
bef ore a program has becone particularized into one or nore
specific projects. The particular matter must be pendi ng before

t he agency or be one in which the agency has a " "direct and
substantial interest.'’

(Not e: Each post enploynent activity in the exanples in this
section is assuned to take place within one year of term nation
of Governnent enpl oynent.)

Exanpl e 1: A Senior Enployee of the Departnent of Health and
Human Servi ces | eaves Governnment enpl oynent for private practice,
and shortly thereafter tel ephones a former associate urging that
t he Departnent (a) adopt a new procedure to put a ceiling on
hospital costs; (b) not adopt a particular rule proposed for drug
testing; and (c) oppose a bill pending in Congress relating to
such drug testing. He is prohibited fromattenpting to influence
his former co-worker on any of these matters. The first, not yet
pending, is of interest to the Departnent; the second is pending
In the Departnent; and the third is pending el sewhere, and is of
interest to the Departnent. Note that the former Senior Enpl oyee
may, however, comruni cate the same views to Congress, other
agencies, the public or the press.

Exanple 2: Arecently retired Senior Enployee of the
Depart ment of Defense believes that the Departnent's genera
enphasi s on manned aircraft is not in the national interest.
After his departure, he nmay continue to argue the point to the
Depart nment .

(e) Elenent of controversy or influence required. The
prohibition on acting as a representative or attenpting to
I nfl uence applies to situations in which there is an appreciable
el ement of actual or potential dispute or an application or
subm ssion to obtain Governnment rulings, benefits or approvals,
and not to a situation nmerely involving, for exanple: the
transm ssion or filing of a docunment that does not involve an



application for Governnent benefit, approval or ruling; a request
for information; purely social or informational communications;

or those required by law or regulations (in situations other than
adversary proceedi ngs). Each agency should, after consulting with
the Director or the Attorney CGeneral, as appropriate, give

gui dance on the kinds of applications, filings and other nmatters

whi ch are not prohibited by section 207(c).

Exanple 1: A fornmer Senior Enpl oyee of the Internal Revenue
Service prepares and mails a client's tax return. This is not a
prohi bited act. Should any controversy arise in connection with
the tax return, the former enpl oyee may not represent the client,
but may be called upon to state how the return was prepared.

Exanple 2: A fornmer Senior Enpl oyee of the Securities and
Exchange Conmi ssion prepared and transmitted for filing to the
Conmission a client's annual report on form10 - K This is not a
vi ol ati on, because the 10 - Kis a disclosure report, not
i ntended to obtain a Governnent benefit or ruling.

Exanple 3: A fornmer Senior Enpl oyee of the Securities and
Exchange Conmi ssi on becones executive vice-president of a mjor
i ndustrial corporation, registered under the Securities Exchange
Act of 1934. Pursuant to Comm ssion regul ations, the officers of
the corporation are required to sign certain filings on behal f of
the corporation, which are transmtted to the Conm ssion. The
enpl oyee may review, concur or request changes in, and sign any
such filing required to be transmtted to the Conm ssion.

(f) Agency activity or interest in matter. The restriction
applies to the fornmer enployee's contacts with his or her forner
agency in connection with a matter before or of " “direct and
substantial interest'' to the agency.

Exanple 1: A former Senior Enpl oyee of the Securities and
Exchange Conmission is asked to represent Z Conpany in a new
matter before the Comm ssion, one in which the forner enpl oyee
had no prior involvenent. He may not do so.

Exanple 2: The matter in the foregoing exanple is referred
to the Departnent of Justice for prosecution, and the forner
enpl oyee i s asked for the first tinme to represent Z Conpany in
the crimnal proceeding. The matter is likely to be of direct and
substantial interest to the Comm ssion. If so, the forner
enpl oyee may not comuni cate with the Commission in the matter.
However, the former Senior Enpl oyee may comruni cate with the
Commi ssion in order to determ ne whether it asserts a direct and
substantial interest in the crimnal proceeding. In the event of
a negative answer to the question, the forner Senior Enployee may
comuni cate with the Comm ssion.

Exanple 3: In connection with an entirely new natter a
former Seni or Enpl oyee of the Securities and Exchange Conmmi ssion
undertakes the representation of Z Conpany in private litigation
brought by Q Conpany, (e.g., a private action arising under the
Securities Exchange Act of 1934). Before the suit was conmenced,
there was no actual expression of interest by the Conm ssion in
the matter. As the litigation devel ops, an inportant question of
statutory interpretation is raised, and the Conm ssion files a
brief as am cus curiae (friend of the court). The forner Senior
Enpl oyee may respond to the brief and need not w thdraw from



representation of Z Conpany, but he may not otherw se comuni cate
Wi th the Commission in the matter. If the Comm ssion were to
conmence a proceeding or investigation again, Z Conpany on the
basis of the sane facts involved in the private litigation, the

f ormer enpl oyee could continue his representation in the private
litigation, but could not represent Z Conpany in the Comm ssion's
proceeding until after the expiration of one year fromthe

term nation of his enploynment with the Conmm ssion.

[ Note: Where an agency becones a party to a proceedi ng subsequent
to its comrencenent, the question whether a former Senior

Enpl oyee may continue representation should ordinarily be decided
by the court on a notion for disqualification in the particul ar

ci rcumnst ances. |

Exanple 4: In connection with a new matter, a fornmer Senior
Enpl oyee of the Federal Food and Drug Adm nistration, since
retired to private |l aw practice, is asked to consult and assi st
in the preparation of briefs to be filed with the Adm nistration
on a new particular matter. He may do so, but he shoul d not sign
briefs or other comruni cations or take any other action that
m ght constitute an appearance.

(g) Application or proposals for funding of research. In
connection wth any application or proposal for Government
fundi ng of research, the restrictions of this section do not
prevent a forner Senior Enployee fromassum ng responsibility for
the direction or conduct of such research and from providing
scientific or technological information to the Senior Enployee's
former agency regardi ng such research. The forner Senior Enpl oyee
may not, however, submt the application on behalf of the
applicant or argue for its approval or funding by the agency.

Exanple 1: A fornmer Senior Enpl oyee of the National
Institute of Health (NIH), enployed by a non-exenpt research
institute, prepares an application to NIH for a research
contract. The application is submtted to NIH by the institute
and |ists the Senior Enployee as principal investigator. The
Seni or Enpl oyee does not violate 18 U S.C. 207(c) by preparing
the application or by being listed as principal investigator,
since these are not representational activities. He may al so sign
an assurance to NIH, as part of the application, that he will be
responsi ble for the scientific and technical direction and
conduct of the project if an award is made. He may al so
conmuni cate with NTH to provide scientific or technica
i nformati on on the application, including presentation to NIH
personnel at the research site, so |long as he does not argue for
approval or funding of the application.

(h) Personal matters. Unlike the provisions of subsections
207(a) and (b) the restrictions of this section apply when the
f ormer Seni or Enpl oyee seeks to represent hinself or herself.
However, they do not apply to appearances or comruni cations
concerning matters of a personal and individual nature, such as
personal incone taxes, pension benefits, or the application of
any provision of these regulations to an undertaking proposed by
a Seni or Enpl oyee. (See 18 U . S.C. 207(i).) A forner Senior
Enpl oyee may al so appear pro se (on his or her own behalf) in any
litigation or adm nistrative proceeding, involving the
i ndi vidual's former agency. The forner enployee nay not contact



his or her former agency in order to secure an item of business,
except for (1) discussions in contenplation of being enployed by
t he agency as a consultant or otherw se; or (2) a proposal to
furnish scientific or technological information to the

Gover nnent .

Exanple 1: Any forner Government Enpl oyee may contact his or
her fornmer agency to seek information or determinations as to
matters in question under these regulations or under 18 U. S. C
207, such as whether a particular matter is considered to have
been under the enployee's official responsibility, whether a
matter is one in which the agency asserts a direct and
substantial interest, or whether a current matter is considered
to be the sane as that in which the enpl oyee had been i nvol ved.

(i) Statenents based on special know edge. The restrictions
of the section do not prevent a forner Senior Enployee from
maki ng or providing a statenment, which is based on the forner
Seni or Enpl oyee's own special knowl edge in the particular area
that is the subject matter of the statement, provided that no
conpensation is thereby received, other than that regularly
provided by |law or regulation for witnesses. (See 18 U S.C 207
(i).)

Exanple 1: A fornmer Senior Enpl oyee may nmake any st at enment
of his owmn views to his fornmer agency on any subject matter in
whi ch he has no substantial pecuniary interests, acting on his
own behal f.

Exanple 2: A former Senior Enployee is called by his
successor at the agency for the purpose of eliciting sone
information on a matter in which he had been involved in an
official capacity. H s response is not prohibited.

Exanple 3: A former Senior Enpl oyee may recomrend an
i ndi vidual to her former agency for enploynent, based on her own
personal know edge of the individual's qualifications and
character.

(j) Measurenent of one-year restriction period. The
statutory one-year period is neasured fromthe date when the
i ndividual's responsibility as a Senior Enployee in a particular
agency ends, not fromthe term nation of Governnent service,
unl ess the two occur sinmnultaneously. (See 2637.202(e).)

2637.205 Limtation of restrictions of 18 U S.C. 207(c) to |ess
t han that whol e of a departnent or agency.

(a) Authority. There are two methods by which the
application of the one-year " "cooling-off'' prohibition of 18 U
S.C. 207(c) may be limted to less than the entirety of a
department or agency. First, 18 U. S.C. 207(e) provides that the
Director may by rule designate as ~ "separate'' a statutory agency
or bureau which exercises functions that are distinct and
separate fromthe remaining functions of the parent departnment or
agency of which it is part. (see 2637.214) Second, under the
provisions of 18 U . S.C. 207(d)(1)(C, the Director may restrict
the application of the prohibition as to a forner enpl oyee (other
t han one who served in an Executive Level position or at a
uni formed service grade level of 0 - 9 and above) insofar as it
affects his or her communications with persons in an unrel ated
agency or bureau within his forner parent departnent or agency



whi ch has separate and distinct subject matter jurisdiction from
t he agency or bureau in which he or she served. (see 2637.215)

(b) Distinctions between the 18 U.S.C. 207(e) and 207(d)
(1) (O provisions. (1) The authority granted by 18 U S.C. 207(e)
is applicable solely to a separate statutory agency or bureau,
that is, one created by statute or the functions of which are
expressly referred to by statute in such a way that is appears
t hat Congress intended that its functions were to be separable. A
det erm nati on made under this 18 U S.C. 207(e) does not, however,
benefit fornmer heads of the separate statutory agency or bureau.
Such a determ nation does, however, work to the benefit of other
enpl oyees at Executive Level or at uniformed service grade |evel
of 0 - 9 or above.

(2) The determ nation made pursuant to section 207(d) (1)
(C) is intended to provide simlar recognition of separability
wher e the subordi nate agency or bureau has been adm ni stratively
created. A determ nation of such separability does inure to the
benefit of the head of the separate conponent if he is a Senior
Enpl oyee designated by the Director. However, the determ nation
is not beneficial to persons, including the head of a separate
conponent, in positions at Executive Level or serving at
uni formed service grade level of 0 - 9 above.

(c) Separate Statutory Conmponents -- (1) Procedure. Each
agency shall notify the Director, in witing, of any separate
statutory agency or bureau which it desires to submt for such
desi gnation under 18 U.S.C. 207(e), providing:

(i) A description of the functions of the agency or bureau,
i ndi cating the basis on which such functions are clainmed to be
di stinct and separate fromthe parent organization
(ii) The separate statutory basis of the agency or bureau; and
(ii1) ldentification of those positions in the parent agency with
official responsibility for supervision of such separate
statutory agency or bureau.

(2) Standards. A parent agency may propose as a
"“separate'' statutory agency an agency or bureau (i) created
specifically by statute, (ii) the functions of which are
expressly referred to by statute in such a way as to indicate
that a separate conponent was intended or (iii) which is the
successor to either of the foregoing; but a decision as to the
sufficiency of the statutory authority as well as the
separability of functions shall be reserved to the Director, OGE

(3) Effect of designation. If a subordinate part of an
agency i s designated as " "separate'' by the Director, then Senior
Enpl oyees of such separate agency and those of the parent agency
are not subject to the restrictions of section 207(c) as to each
ot hers' agencies -- except that the prohibition of section 207
(c) remains applicable to the forner head of a " "separate’
subordi nate agency and to fornmer Senior Enpl oyees of the parent
agency whose official responsibility included supervision of the
subor di nat e agency.

Exanple 1: A fornmer Senior Enpl oyee of the Product Agency in
Executive Departnment | eaves and joins a law firmwhich represents
Q Corporation. Product Agency has been designated by the Director
as separate from Executive Departnent. The fornmer enployee is not



restricted fromrepresenting the Q Corporation on a new matter
bef ore the Executive Departnent.

(d) Separate Nonstatutory Conponents -- (1) Procedure. Each
agency may notify the Director, in witing, of a conponent
agency, bureau or office having separate and distinct subject
matter jurisdiction which it desires to submt for designation
under 18 U S.C. 207(d)(1) (O, providing:

(1) A description of the subject matter jurisdiction of
such conponent, indicating the basis on which such jurisdiction
is clained to be separate and distinct fromcertain other
agenci es, bureaus and offices of the parent agency;

(ii) A description of the nature of the connections and
i nteracti ons between such conponent and certain other agencies,
bureaus or offices of the parent agency indicating the basis on
whi ch the conponent is clainmed to be unrel ated;

(tii) A statement of the basis on which it is clainmed that
no potential exists for use by fornmer Senior Enployees of such
conponent of undue influence or unfair advantage with respect to
t he named ot her agencies, bureaus or offices of the parent
agency, based on past Governnent service; and

(iv) Identification of those organizational units of the
parent agency having adm nistrative or operational authority over
such conponent agency, bureau or office.

(2) Standards. (i) A parent agency nay propose as
““separate'’ fromother parts of a department or agency any
agency or bureau having subject matter jurisdiction separate and
di stinct fromone or nore other portions of the departnment or
agency acconpani ed by a showi ng that there would be no potenti al
for use of undue influence or unfair advantage based upon past
Governnment service if a former enpl oyee of one such subordinate
agency or bureau communi cated with enpl oyees of such ot her
portions of the departnent or agency.

(i1i) A determnation under this section rests solely with
the Director, OGE, and is available only for those subordinate
conponents which woul d, but for the lack of a statutory basis,
qualify for separate agency treatnent under 18 U S.C 207(e).

(1i1) Where one conponent has supervisory authority over
anot her, the two conmponents may not be consi dered separate and
di stinct for purposes of this section.

(iv) The requirenent of " separate and distinct subject
matter jurisdiction'' may be nmet in at |east two ways. First, the
substanti ve areas of coverage may be distinct. For exanple, an
office or bureau within the parent agency nmay handle only
maritime matters. Second, the regional area of coverage may be
different. For exanple, one regional office nmay, on appropriate
facts, be considered separate and distinct from other regional
offices and fromthe parent agency -- except for the bureau or
office in the parent agency which is responsible for its
super vi si on

(v) It is necessary to specify the " “unrel ated agency or
bureau within the sane departnent or agency'' as to which it is
reconmended that post enpl oynment conmunication be permtted. For
exanpl e, one bureau may involve a subject matter distinct from
sone, but not all, parts of the parent departnment. Attenpts to
fractionalize a departnent could, however, becone deeply



conplicated and involve difficult judgnents and fact-finding. OCE
wi | | not usually act on such cases, and subm ssions shoul d be
confined to relatively clear cases.

(3) Effect of determnation. If a conmponent agency, bureau
or office is determned to be separate by the Director, then
Seni or Enpl oyees of such conponent are not subject to the
restrictions of 18 U.S.C. 207(c) and 2637.204 as to the remaining
agenci es, bureaus or offices of the parent agency (except certain
such agenci es, bureaus or offices as specified in 2637.215) --
except that the prohibition of section 207(c) and 2637.204 shal
remain applicable (i) to those former Senior Enpl oyees of such
conponent who served in positions designated by 18 U S.C. 207(d)
(1)(A and
(B) and (ii) to fornmer Senior Enpl oyees of such conponent with
respect to the parent agency (as defined in 2637.205(e)). Such
limted application of 18 U.S.C. 207(c) may be avail able for the
head of a separate conponent, unlike the limtation of 18 U S. C
207(e), as determ ned by the Director.

Exanple 1: In the Departnent of Justice, while the Antitrust
Division may be " “"separate'’ fromother Divisions, it is not
separate fromthe imedi ate office of the Attorney Ceneral.

2637. 206 Exenption for scientific and technol ogical information.

(a) Exenption. The naking of comrunications solely for the
pur pose of furnishing scientific or technol ogical information
pursuant to agency procedures is exenpt fromall prohibitions and
restrictions set forth in 2637.201 -- 2637.204 of these
regul ati ons (subsections (a), (b), and (c) of 18 U S.C 207).
This exenption allows the free exchange of such information
regardl ess of a former Governnent enployee's prior participation
in or responsibility for the matter. The forner Senior Enployee
shoul d not argue for the acceptance of a proposal. The exenption
is not limted to comruni cations constituting the furnishing of
i nformation, but includes those " for the purpose of'' doing so.
No violation occurs when, for exanple, a forner Government
enpl oyee worki ng on a project makes contact to determ ne the kind
and formof information required, or the adequacy of information
al ready supplied, so |long as agency procedures are satisfied.

Exanple 1: A project manager, regardless of prior
i nvol venment in a particular matter, may contact the Governnment to
determ ne deficiencies in systemdesign or performance, furnish
scientific or technological information relating to a solution or
approach to a problem seek related information fromthe
Gover nnent ; advi se and supervise others who are involved as to
such matters; and neet with Governnment technical experts for such
pur pose; provided in each case that there is conpliance with such
agency regul ati ons as have been i ssued.

(b) Necessary information. Scientific and technol ogi cal
i nformation includes feasibility, risk, cost, and speed of
I npl emrent ati on, when necessary to appreciate fairly the practi cal
significance of the information. The Government nmay and shoul d be
fully infornmed of the significance of scientific and
t echnol ogi cal alternatives.

(c) Intent to influence. The furnishing of neritorious or
convincing scientific or technol ogi cal proposal s does not



constitute an intent to influence. (See 2637.201(b)(7) of this

part.)
(d) Expert testinony. This exenption does not include
testinmony as an ~ expert'' in adversary proceedings in a nmatter

in which the United States is involved or has an interest. Such
testinmony is governed by regulations set forth in 2637.208. As to
assi stance as an expert or consultant, see 2637.203(g), Exanple
7.

(e) Agency responsibility for procedures. The primary
responsibility for devel opi ng procedures to guide activity under
this exenption lies with each agency, so that such procedures
conport with the particular characteristics of agency prograns
and needs. Such procedures will be reviewed periodically by the
Director. In promul gating procedures, an agency nmay take into
consideration: Limting conmunications to certain formats which
are | east conducive to the use of personal influence;
segregating, to the extent possible, neetings and presentations
i nvol ving matters of technical substance fromthose involving
ot her aspects of the relationship; requiring that the designated
agency ethics official be inforned of instances where the
exenption is used; or enploying nore restrictive practices in
ci rcunmst ances involving either imediate conpetition for
contracts or applications for grants than in those involving an
ongoi ng proj ect.

2637. 207 Exenption for persons with special qualification in a
techni cal discipline.

(a) Applicability. A fornmer Government enployee nay be
exenpted fromthe restrictions on post enploynent practices if
t he head of the agency concerned with the particular matter, in
consultation with the Director, executes a certification
publ i shed in the Federal Register that such former Governnent
enpl oyee has outstanding qualifications in a scientific,
technol ogi cal, or other technical discipline; is acting with
respect to a particular matter which requires such
qualifications; and that the national interest would be served by
such former Governnment enpl oyee's participation.

(b) When appropriate. This exenption should generally be
utilized only where the fornmer Governnent enployee's invol venent
i s needed on so continuous and conprehensive a basis that
conpliance with the procedures adopted for the comruni cation of
technical information (see 2637.206), or other actions to isolate
the fornmer Government enployee from other aspects of the matter,
woul d be burdensonme and i npractical .

(c) Certification authority. Certification should take
pl ace at no | ower |evel than the head of the agency, the deputy
thereof, or in the absence of both, the acting agency head.
Consultation with the Director shall precede any certification
The exenption takes place upon the execution of the
certification, provided that it is transmtted to the Federal
Regi ster for publication.

(d) Agency registry. An agency may establish a registry for
current enpl oyees, wherein the nature of their qualifications in
one or nore technical fields is certified after review by a
supervi sor, as a basis for establishing such qualifications in
connection with, and to expedite, a later request for



certification, should the necessity for such request arise. 2637.
208 Testinony and statenents under oath or subject to penalty of
perjury.

(a) Statutory basis. Section 207(h) provides:

""Nothing in this section shall prevent a forner officer or
enpl oyee from giving testinony under oath, or from nmaking
statenments required to be nade under penalty of perjury.’

(b) Applicability. A fornmer Governnment enployee may testify
bef ore any court, board, comm ssion, or |legislative body with
respect to matters of fact within the personal know edge of the
former Governnent enpl oyee. This provision does not, however,
all ow a fornmer Governnment enployee, otherw se barred under 18 U
S.C. 207 (a), (b), or (c) to testify on behalf of another as an
expert witness except: (1) To the extent that the fornmer enployee
may testify from personal know edge as to occurrences which are
rel evant to the issues in the proceeding, including those in
whi ch the forner Governnent enployee participated, utilizing his
or her expertise, or (2) in any proceeding where it is determ ned
t hat another expert in the field cannot practically be obtained;
that it is inpracticable for the facts or opinions on the sane
subj ect to be obtained by other nmeans, and that the forner
Gover nment enpl oyee's testinony is required in the interest of
j usti ce.

(c) Statenents under penalty of perjury. A forner
Gover nnment enpl oyee may nake any statenment required to be made
under penalty of perjury, such as those required in registration
statenents for securities, tax returns, or security clearances.
The exception does not, however, permt a former enployee to
submi t pl eadi ngs, applications, or other docunents in a
representational capacity on behalf of another nerely because the
attorney or other representative nust sign the docunents under
oath or penalty of perjury.

2637.209 Partners of present or forner Governnent enpl oyees.

(a) Scope. Section 207(g) of 18 U.S.C. prohibits a partner
of a current Government enployee fromacting as agent or attorney
before the United States in a particular Governnment matter in
whi ch such Government enpl oyee participates, or did participate,
personal |y and substantially. To the extent such section involves
the activities of current Government enployees and their
partners, it is beyond the scope of these regul ations.

(b) Inputation. Neither the Act nor these regul ations
i mpute the restrictions on former enployees to partners or
associ ates of such enployees. Inputation of the restrictions of
sections 207 (b)(ii) and (c) to partners of former enpl oyees
woul d be inappropriate for the additional reason that section 207
(b)(ii) itself restricts secondary-|level activity, and section
207(c) is directed at the exercise of influence personal to the
f ormer Seni or Enpl oyee.

2637.210 Oficials of a State; officials of corporations created
by an Act of Congress and public international organizations.

For purposes of sections 207 (a), (b) and (c) of title 18 U
S.C.:

(a) An official whose powers are established by the
constitution of any State of the United States does not act on
behal f of "~ any other person'' or "~ ~anyone'' when acting in his



or her official capacity, but rather constitutes the official
aut hority of the State; and

(b) A former enpl oyee does not engage in unlawful activity
when he or she acts on behalf of (1) a corporation specifically
created by an Act of Congress if any of its directors is
currently appointed by the United States; or (2) any public
i nternational organization if he or she serves by nom nation or
request of the United States or on tenporary assignnent from any
agency.

2637. 211 Standards and procedures for designating senior enployee
positions pursuant to 18 U S.C. 207(d).

(a) Definitions. As used in these regul ations, Senior
Enpl oyee refers to any person specified in or designated pursuant
to 18 U.S.C. 207(d)(1); that is, enployed by the United States:

(1) At a rate of pay specified or fixed according to
subchapter Il of chapter 53 of title 5, U S.C, generally known
as  Executive Level;'"' or

(2) On active duty as a conm ssioned officer of a unifornmed
service in a pay grade of 0 - 9 or above as described in 37 U S.
C. 201; or

(3) In a position in any pay system for which the basic
rate of pay is equal to or greater than that for GS - 17 as
prescribed by 5 U S.C. 5332 or positions which are established
Wi t hin the Seni or Executive Service (SES) pursuant to the G vil
Service Reform Act of 1978, or positions of active duty
conmi ssioned officers of the uniforned services assigned to pay
grade 0 - 7 and 0 - 8, as described in 37 U S.C. 201, and who has
si gni fi cant deci si on-maki ng or supervisory responsibilities, as
designated by the Director, pursuant to paragraph (b) of this
secti on.

(b) Designation procedures. The follow ng procedures wll
be foll owed in designation of Senior Enployee positions pursuant
to 18 U.S.C. 207(d)(1)(O

(1) Positions at GS - 17 and 18 | evel, Senior Executive
Service, and pay grades 0 - 7 and O - 8 of the uniforned
services. The follow ng are designated effective February 28,
1980, unl ess exenpted as provided in paragraph (b)(2) of this
section: Al positions classified at GS - 17 or above in the
General Schedul e; those in any other pay system the rate of pay
for which is at least that of grade GS - 17; those in the Senior
Executive Service; and those active duty uniformed service
officers serving in pay grades 0 - 7 and 0 - 8. Each agency head
shall submt to the Director, by May 15, 1979 and on every May 15
thereafter, a report consisting of: (i) a description of al
positions as set forth in this paragraph; (ii) the agency's
reconmendati on as to those positions that should not be
desi gnat ed, based on standards established in these regul ations
or any other reason; and (iii) the basis and reasons for each
such recomrendati on. After making such additional inquiries as
appear desirable, the Director will determ ne which positions
shoul d be exenpt. Notw thstandi ng the foregoing, the effective
date for Executive Level positions, whether or not included in
t he Seni or Executive Service, is July 1, 1979.

(2) Standards for designation and exenption. Positions, or
cl asses of positions, which do not have significant decision-



maki ng or supervisory responsibility will be exenpted from
designation. Initial exenptions will be retroactive. O asses of
positions which may be considered for exenption are those in

whi ch deci si on-naking responsibility does not regularly extend to
maj or policy issues within the agency or in which supervisory
responsibility extends to |l ess than all of a directorate, bureau
or departnent which has najor policy or operational
responsibility. The foregoing may include, without limtation,
speci al assistants, technical and profeSS|onaI advisors to
persons who make policy deci sions, those involved primarily in
research and technical work, and adm nistrative | aw judges.

(3) Senior Executive Service. The establishnent of
positions within the Senior Executive Service pursuant to the
Civil Service Reform Act of 1978 is the responsibility of the
O fice of Personnel Managenent. The choice of an individual to
enter or not to enter the Senior Executive Service is not a
rel evant factor in the designation under these regulations of a
position held by such person.

(4) "~"Rate of pay.'' As used in the definition of Senior
Enpl oyee, the "~ "rate of pay'' is that specified by or pursuant to
| aw wi t hout regard to the ceiling limtations of section 5308 or
section 5373 of title 5 U.S.C.; except that an individual in an
executive level or GS - 17 or 18 position is deened to be
enpl oyed at the rate of pay specified for that position.

I ncreases in pay due to “steps'' are not considered in
det erm ni ng pay grade or |evel.

(c) Differential designation. Were appropriate, the
Director may designate positions for purposes of 18 U S. C. 207
(c) without designating the positions for purposes of 18 U. S. C

207(b) (ii).
Exanple 1: It may be determ ned that a given position or
class of positions will be restricted as to contact in the first

post enpl oynent year, but not as to assisting in representation.

(d) Fair notice of designation. No Senior Enployee
desi gnati on made pursuant to 18 U.S.C. 207(d)(1)(C wll be
effective until the last day of the fifth full cal endar nonth
after the first publication of a notice by the Director of
intention to designate; except as indicated in paragraph (i) of
this section, and as to a person first occupying the position
after such notice is published. The designation in paragraph (b)
(1) of this section and the conparabl e designation in the interim
regul ations of April 3, 1979 (44 FR 19974) constitutes notice.

(e) ~“Acting'' or tenporary positions. An individual may
serve in a position designated pursuant to 18 U. S.C. 207(d) for
up to 60 days in an "acting'' or tenporary capacity w thout
bei ng subject to those restrictions which specially apply to such
positions, unless such individual (1) was transferred or detailed
f rom anot her designated position, or (2) w thout a significant
break in continuity, is naned permanently to such position.

(f) Special Governnent Enployee. A Special Governnent
Enpl oyee who serves on 60 days or less in a given cal endar year
may serve in a designated position wthout being subject to the
restrictions which specially apply to such position. A Speci al
Gover nment Enpl oyee is deened to serve only on those days



actually engaged in work for the Government under his or her
Speci al Governnent Enpl oyee arrangenent.

(g) Publication. Positions designated by the Director
pursuant to 18 U.S.C. 207(d)(1)(C and not exenpted wll be
publ i shed in the Federal Register.

(h) Conputation of tinme. An individual who transfers froma
designated position to one that is not designated shall conpute
t he commencenent of the tine periods contained in 18 U S.C. 207
(b)(ii) and (c) fromthe tinme of such transfer, except as
i ndicated in paragraph (i) of this section. (See 2637.202(e).)

(i) Position shifting. In any case where a person transfers
froma designated position to one that is not, the agency head
shall within one nonth transmt to the Director a report reciting
the functions of each position, the reason for the transfer, and
the identities of the prior holder of the position assuned and
t he successor, if any, to the position departed. |If the D rector
desi gnates the newl y assunmed position pursuant to section 207(d)
(1)(O of title 18 U.S.C., such designation shall be effective
retroactively to the date of transfer notw t hstandi ng paragraph
(d) of this section.

(j) Revocation of Designations. In the event the Director
determ nes that a position previously designated should not have
been, the designation will be revoked. Except for designations
made under paragraph (i) of this section, the revocation nay be
made retroactive if the initial designation is determ ned to have
been erroneous or if there is a change in standards for
desi gnation applicable to the position. Retroactive effect wll
not be given where the basis for revocation is a change in the
functions or inportance of a position.

2637.212 Adm ni strative enforcenent proceedings.

(a) Basic procedures. The foll ow ng basic guidelines for
adm ni strative enforcenent of restrictions on post enpl oynent
activities are designed to expedite consultation with the
Director as required pursuant to section 207(j) of title 18 U S.
C.

(1) Delegation. The head of an agency may del egate his or
her authority under this subpart.

(2) Initiation of adm nistrative disciplinary hearing. (
On receipt of information regarding a possible violation of 18
S.C. 207, and after determ ning that such information appears
substanti ated, the agency head shall expeditiously provide such
i nformation, along with any comments or agency regulations, to
the Director and to the Crimnal Division, Departnment of Justice.
The agency shoul d coordinate any investigation on admnistrative
action with the Departnent of Justice to avoid prejudicing
crimnal proceedings, unless the Departnent of Justice
conmuni cates to the Agency that it does not intend to initiate
crimnal prosecution.

(1i) Wenever an agency has determ ned after appropriate
review that there is reasonable cause to believe that a forner
Gover nment enpl oyee has violated any of these regulations or 18
US. C 207(a), (b), or (c), it may initiate an adm nistrative
di sci plinary proceeding by providing the fornmer Government
enpl oyee with notice as defined in paragraph (a)(3) of this
section. Agencies may establish procedures to protect the privacy

i)
U,



of former enployees as to allegations made prior to a
determ nation of sufficient cause to initiate an admnistrative
di sci plinary hearing.

(3) Adequate notice. (i) An agency nust provide a forner
Gover nment enpl oyee with adequate notice of an intention to
institute a proceeding and an opportunity for a hearing.

(ii) Notice to the fornmer Governnment enpl oyee must incl ude:

(A) A statenent of allegations (and the basis thereof)
sufficiently detailed to enable the fornmer Governnent enpl oyee to
prepare an adequat e defense;

(B) Notification of the right to a hearing; and

(C© An explanation of the nethod by which a hearing nay be
request ed.

(4) Presiding official. (i) The presiding official at
proceedi ngs under this subpart shall be the agency head or an
I ndi vidual to whom the agency head has del egated authority to
nmake an initial deci sion (hereinafter referred to as
" exam ner'

(i) Approprlate qualifications shall be established for

exam ners. (iii) An exam ner shall be inpartial. No individual
who has

participated in any manner in the decision to initiate the
proceedi ngs may serve as an exam ner in those proceedi ngs.

(5) Tine, date and place. (i) The hearing shall be
conducted at a reasonable tine, date, and pl ace.

(ii) In setting a hearing date, the presiding official shal
gi ve due regard to the fornmer Governnment enployee's need for:

(A) Adequate tine to prepare a defense properly, and

(B) An expeditious resolution of allegations that nay be
damaging to his or her reputation.

(6) Hearing rights. A hearing shall include, at a m ninum
the follow ng rights:

(i) To represent oneself or to be represented by counsel,

(i1) To introduce and exam ne witnesses and to submt
physi cal evi dence,

(ii1) To confront and cross-exam ne adverse w tnesses, (iv) To
present oral argunment, and

(v) To receive a transcript or recording of the
proceedi ngs, on request.

(7) Burden of proof. In any hearing under this subpart, the
agency has the burden of proof and nust establish substanti al
evi dence of a violation.

(8) Hearing decision. (i) The presiding official shall make
a determ nation exclusively on matters of record in the
proceedi ng, and shall set forth in the decision all findings of
fact and conclusions of law relevant to the matters at issue.

(ii) Wthin a reasonable period of the date of an initial
deci sion, as set by the agency, either party may appeal the
decision to the agency head. The agency head shall base his or
her deci sion on such appeal solely on the record of the
proceedi ngs or those portions thereof cited by the parties to
limt the issues.

(tii) 1If the agency head nodifies or reverses the initial
deci sion, he or she shall specify such findings of fact and



conclusions of law as are different fromthose of the hearing
exam ner.

(9) Admnistrative sanctions. The agency head nmay take
appropriate action in the case of any individual who was found in
violation of 18 U S.C. 207 (a), (b), or (c) of these regulations
after a final adm nistrative decision or who failed to request a
hearing after receiving adequate notice, by:

(1) Prohibiting the individual from meking, on behal f of
any ot her person except the United States, any formal or infornal
appear ance before, or, with the intent to influence, any oral or
written communi cation to, such departnent or agency on any natter
of business for a period not to exceed five years, which nay be
acconpl i shed by directing agency enpl oyees to refuse to
participate in any such appearance or to accept any such
communi cati on; or

(1i) Taking other appropriate disciplinary action.

(10) Judicial review. Any person found to have parti ci pated
in aviolation of 18 U.S.C. 207 (a), (b), or (c) of these
regul ati ons may seek judicial review of the adm nistrative
det erm nati on

(11) Consultation and review. Each agency shall submt a
copy of its procedures for adm nistrative enforcenent to the
Director. 2637.213 Effective date of restrictions.

(a) Persons affected. Any person who hol ds a Gover nnent
position after June 30, 1979, becones subject to any additional
restrictions relating to the holder of that position contained in
the anendnents to 18 U S.C. 207 as set forth in these
regul ati ons. Restrictions which depend on the designation of a
position by the Director shall becone applicable on the date such
desi gnati on becones effective.

(b) Fair notice of substantive changes. No change in the
subst ance of these regul ations shall beconme effective with
respect to a Government enployee who is adversely affected by
such change until and unl ess such enpl oyee remains in a position
to which such change is applicable for a period of five nonths
following the first publication of a regulation in final form
reflecting or prescribing such change, or unless such enpl oyee
accepts such a position after the publication.

2637.214 Separate statutory agenci es: Designations.

Not e: Part 2637 provi des gui dance concerning the prior
version of 18 U S.C. 207 (1988) as it continues to apply to
i ndi vi dual s who term nated Governnent service (or a ~ Senior’
Gover nnment position) before January 1, 1991. However, since no
former "~ Senior Enployee'' who term nated service before that
date could any | onger be subject to the one-year restriction of
section 207(c) of 18 U S.C. as it existed prior to its anmendnent
by the Ethics Reform Act of 1989, the listing of separate
statutory agencies that previously appeared in 2637.214 has been
del et ed.

[57 FR 62468, Dec. 31, 1992]
2637. 215 Separate conponents of agencies or bureaus:
Desi gnati ons.

Not e: Part 2637 provi des gui dance concerning the prior
version of 18 U S.C. 207 (1988) as it continues to apply to
i ndi vi dual s who term nated Governnent service (or a ~ Senior’



Gover nnment position) before January 1, 1991. However, since no
former "~ Senior Enployee'' who term nated service before that
date could any | onger be subject to the one-year restriction of
section 207(c) of 18 U S.C. as it existed prior to its anmendnent
by the Ethics Reform Act of 1989, the listing of separate
conponents that previously appeared in 2637.215 has been del et ed.
[57 FR 62468, Dec. 31, 1992]
2637.216 "~ Seni or Enpl oyee'' designations.

Not e: Part 2637 provi des gui dance concerning the prior
version of 18 U S.C. 207 (1988) as it continues to apply to
i ndi vi dual s who term nated Governnent service (or a  Senior’
Gover nnment position) before January 1, 1991. However, since no
former "~ Senior Enployee'' who term nated service before that
date could any | onger be subject to either the two-year
restriction of section 207(b)(ii) or the one-year restriction of
section 207(c) of 18 U.S.C. as they existed prior to their
amendnment by the Ethics Reform Act of 1989, the listing of
"~ Seni or Enpl oyee'' positions that previously appeared in 2637.
216 has been del et ed.
[57 FR 62468, Dec. 31, 1992]



