2) Imputed interests. For purposes of 18 U.S.C. 208(a) and this subpart, the financial
interests of the following persons will serve to disqualify an employee to the same extent as if
they were the employee's own interests:

(1) The employee's spouse;
(i1) The employee's minor child;

(ii1) The employee's general partner;

(iv) An organization or entity which the employee serves as officer, director, trustee,
general partner or employee; and

v) A person with whom the employee is negotiating for or has an arrangement
concerning prospective employment. (Employees who are seeking other employment should
refer to and comply with the standards in subpart F of this part).

Example 1: An employee of the Department of Education serves without compensation
on the board of directors of Kinder World, Inc., a nonprofit corporation that engages in good
works. Even though her personal financial interests will not be affected, the employee must
disqualify herself from participating in the review of a grant application submitted by Kinder
World. Award or denial of the grant will affect the financial interests of Kinder World and its
financial interests are imputed to her as a member of its board of directors.

Example 2: The spouse of an employee of the Food and Drug Administration has
obtained a position with a well established biomedical research company. The company has
developed an artificial limb for which it is seeking FDA approval and the employee would
ordinarily be asked to participate in the FDA's review and approval process. The spouse is a
salaried employee of the company and has no direct ownership interest in the company. Nor does
she have an indirect ownership interest, as would be the case, for example, if she were
participating in a pension plan that held stock in the company. Her position with the company is
such that the granting or withholding of FDA approval will not have a direct and predictable
effect on her salary or on her continued employment with the company. Since the FDA approval
process will not affect his spouse's financial interests, the employee is not disqualified under
2635.402 from participating in that process. Nevertheless, the financial interests of the spouse's
employer may be disqualifying under the impartiality principle, as implemented at 2635.502.

3) Particular matter. The term particular matter encompasses only matters that
involve deliberation, decision, or action that is focused upon the interests of specific persons, or a
discrete and identifiable class of persons. Such a matter is covered by this subpart even if it does
not involve formal parties and may include governmental action such as legislation or policy-
making that is narrowly focused on the interests of such a discrete and identifiable class of
persons. The term particular matter, however, does not extend to the consideration or adoption of
broad policy options that are directed to the interests of a large and diverse group of persons. The
particular matters covered by this subpart include a judicial or other proceeding, application,
request for a ruling or other determination, contract, claim, controversy, charge, accusation or
arrest.



Example 1: The Internal Revenue Service's amendment of its regulations to change the
manner in which depreciation is calculated is not a particular matter, nor is the Social Security
Administration's consideration of changes to its appeal procedures for disability claimants.

Example 2: Consideration by the Interstate Commerce Commission of regulations
establishing safety standards for trucks on interstate highways involves a particular matter.

4) Personal and substantial. To participate personally means to participate directly. It
includes the direct and active supervision of the participation of a subordinate in the matter. To
participate substantially means that the employee's involvement is of significance to the matter.
Participation may be substantial even though it is not determinative of the outcome of a
particular matter. However, it requires more than official responsibility, knowledge, perfunctory
involvement, or involvement on an administrative or peripheral issue. A finding of substantiality
should be based not only on the effort devoted to a matter, but also on the importance of the
effort. While a series of peripheral involvements may be insubstantial, the single act of
approving or participating in a critical step may be substantial. Personal and substantial
participation may occur when, for example, an employee participates through decision, approval,
disapproval, recommendation, investigation or the rendering of advice in a particular matter.

(©) Disqualification. Unless the employee is authorized to participate in the particular
matter by virtue of a waiver described in paragraph (d) of this section or because the interest has
been divested in accordance with paragraph (e) of this section, an employee shall disqualify
himself from participating in a particular matter in which, to his knowledge, he or a person
whose interests are imputed to him has a financial interest, if the particular matter will have a
direct and predictable effect on that interest. Disqualification is accomplished by not
participating in the particular matter.

(1) Notification. An employee who becomes aware of the need to disqualify himself
from participation in a particular matter to which he has been assigned should notify the person
responsible for his assignment. An employee who is responsible for his own assignment should
take whatever steps are necessary to ensure that he does not participate in the matter from which
he is disqualified. Appropriate oral or written notification of the employee's disqualification may
be made to coworkers by the employee or a supervisor to ensure that the employee is not
involved in a matter from which he is disqualified.

(2)  Documentation. An employee need not file a written disqualification statement
unless he is required by part 2634 of this chapter to file written evidence of compliance with an
ethics agreement with the Office of Government Ethics or is asked by an agency ethics official or
the person responsible for his assignment to file a written disqualification statement. However,
an employee may elect to create a record of his actions by providing written notice to a
supervisor or other appropriate official.

Example 1: An Assistant Secretary of the Department of the Interior owns recreational
property that borders on land which is being considered for annexation to a national park.
Annexation would directly and predictably increase the value of her vacation property and, thus,
she is disqualified from participating in any way in the Department's deliberations or decisions
regarding the annexation. Because she is responsible for determining which matters she will



work on, she may accomplish her disqualification merely by ensuring that she does not
participate in the matter. Because of the level of her position, however, the Assistant Secretary
might be wise to establish a record that she has acted properly by providing a written
disqualification statement to an official superior and by providing written notification of the
disqualification to subordinates to ensure that they do not raise or discuss with her any issues
related to the annexation.

(d) Waiver of disqualification. An employee who would otherwise be disqualified by
18 U.S.C. 208(a) may be permitted to participate in a particular matter where the otherwise
disqualifying financial interest is the subject of a regulatory or individual waiver described in this
paragraph, or results from certain Indian birthrights as described in 18 U.S.C. 208(b)(4).

(1) Regulatory waivers. Under 18 U.S.C. 208(b)(2), regulatory waivers of general
applicability may be issued by the Office of Government Ethics based on its determination that
particular interests are too remote or too inconsequential to affect the integrity of the services of
the employees to whom the waivers apply. Pending issuance of superseding regulatory waivers
under this authority, agency regulatory waivers issued under 18 U.S.C. 208(b)(2) as in effect
prior to November 30, 1989 continue to apply.

2) Individual waivers. An individual waiver enabling the employee to participate in
one or more particular matters may be issued under 18 U.S.C. 208(b)(1) if, in advance of the
employee's participation:

(1) The employee:

(A)  Advises the Government official responsible for the employee's appointment (or
other Government official to whom authority to issue such a waiver for the employee has been
delegated) about the nature and circumstances of the particular matter or matters; and

(B)  Makes full disclosure to such official of the nature and extent of the disqualifying
financial interest; and

(i1) Such official determines, in writing, that the employee's financial interest in the
particular matter or matters is not so substantial as to be deemed likely to affect the integrity of
the services which the Government may expect from such employee.

3) Federal advisory committee member waivers. An individual waiver may be issued
under 18 U.S.C. 208(b)(3) to a special Government employee serving on, or under consideration
for appointment to, an advisory committee within the meaning of the Federal Advisory
Committee Act if the Government official responsible for the employee's appointment (or other
Government official to whom authority to issue such a waiver for the employee has been
delegated):

(1) Reviews the financial disclosure report filed by the special Government employee
pursuant to the Ethics in Government Act of 1978; and

(i1) Certifies in writing that the need for the individual's services outweighs the potential



for a conflict of interest created by the otherwise disqualifying financial interest.

4 Consultation and notification regarding waivers. When practicable, an official is
required to consult formally or informally with the Office of Government Ethics prior to granting
a waiver referred to in paragraph (d)(2) or (3) of this section. A copy of each such waiver is to be
forwarded to the Director of the Office of Government Ethics.

(e) Divestiture of a disqualifying financial interest. Upon sale or other divestiture of
the asset or other interest that causes his disqualification from participation in a particular matter,
18 U.S.C. 208(a) and paragraph (c) of this section will no longer prohibit the employee's
participation in the matter.

(D) Voluntary divestiture. An employee who would otherwise be disqualified from
participation in a particular matter may voluntarily sell or otherwise divest himself of the interest
that causes the disqualification.

2) Directed divestiture. An employee may be required to sell or otherwise divest
himself of the disqualifying financial interest if his continued holding of that interest is
prohibited by statute or by agency supplemental regulation issued in accordance with
2635.403(a), or if the agency determines in accordance with 2635.403(b) that a substantial
conflict exists between the financial interest and the employee's duties or accomplishment of the
agency's mission.

3) Eligibility for special tax treatment. An employee who is directed to divest an
interest may be eligible to defer the tax consequences of divestiture under subpart J of part 2634
of this chapter. An employee who divests before obtaining a certificate of divestiture will not be
eligible for this special tax treatment.

(H) Official duties that give rise to potential conflicts. Where an employee's official
duties create a substantial likelihood that the employee may be assigned to a particular matter
from which he is disqualified, the employee should advise his supervisor or other person
responsible for his assignments of that potential so that conflicting assignments can be avoided,
consistent with the agency's needs.

2635.403 Prohibited financial interests.

An employee shall not acquire or hold any financial interest that he is prohibited from
acquiring or holding by statute, by agency regulation issued in accordance with paragraph (a) of
this section or by reason of an agency determination of substantial conflict under paragraph (b)
of this section.

Note: There is no statute of Governmentwide applicability prohibiting employees from
holding or acquiring any financial interest. Statutory restrictions, if any, are contained in agency
statutes which, in some cases, may be implemented by agency regulations issued independent of
this part.



(a) Agency regulation prohibiting certain financial interests. An agency may, by
supplemental agency regulation, prohibit or restrict the acquisition or holding of a financial
interest or a class of financial interests by agency employees, or any category of agency
employees, and the spouses and minor children of those employees, based on the agency's
determination that the acquisition or holding of such financial interests would cause a reasonable
person to question the impartiality and objectivity with which agency programs are administered.
Where the agency restricts or prohibits the holding of certain financial interests by its employees'
spouses or minor children, any such prohibition or restriction shall be based on a determination
that there is a direct and appropriate nexus between the prohibition or restriction as applied to
spouses and minor children and the efficiency of the service.

Note: Any prohibition on acquiring or holding a specific financial interest contained in an
agency regulation, instruction or other issuance in effect prior to the effective date of this part
shall, for employees of that agency, constitute a prohibited financial interest for purposes of this
paragraph for one year after the effective date of this part or until issuance of an agency
supplemental regulation, whichever occurs first.

(b) Agency determination of substantial conflict. An agency may prohibit or restrict
an individual employee from acquiring or holding a financial interest or a class of financial
interests based upon the agency designee's determination that the holding of such interest or
interests will:

(1)  Require the employee's disqualification from matters so central or critical to the
performance of his official duties that the employee's ability to perform the duties of his position
would be materially impaired; or

(2)  Adversely affect the efficient accomplishment of the agency's mission because
another employee cannot be readily assigned to perform work from which the employee would
be disqualified by reason of the financial interest.

Example 1: An Air Force employee who owns stock in a major aircraft engine
manufacturer is being considered for promotion to a position that involves responsibility for
development of a new fighter airplane. If the agency determined that engineering and other
decisions about the Air Force's requirements for the fighter would directly and predictably affect
his financial interests, the employee could not, by virtue of 18 U.S.C. 208(a), perform these
significant duties of the position while retaining his stock in the company. The agency can
require the employee to sell his stock as a condition of being selected for the position rather than
allowing him to disqualify himself in particular matters.

(©) Definition of financial interest. For purposes of this section:

(1)  Except as provided in paragraph (c)(2) of this section, the term financial interest is
limited to financial interests that are owned by the employee or by the employee's spouse or
minor children. However, the term is not limited to only those financial interests that would be
disqualifying under 18 U.S.C. 208(a) and 2635.402. The term includes any current or contingent



ownership, equity, or security interest in real or personal property or a business and may include
an indebtedness or compensated employment relationship. It thus includes, for example, interests
in the nature of stocks, bonds, partnership interests, fee and leasehold interests, mineral and other
property rights, deeds of trust, and liens, and extends to any right to purchase or acquire any such
interest, such as a stock option or commodity future. It does not include a future interest created
by someone other than the employee, his spouse, or dependent child or any right as a beneficiary
of an estate that has not been settled.

Example 1: A regulatory agency has concluded that ownership by its employees of stock
in entities regulated by the agency would significantly diminish public confidence in the agency's
performance of its regulatory functions and thereby interfere with the accomplishment of its
mission. In its supplemental agency regulations, the agency may prohibit its employees from
acquiring or continuing to hold stock in regulated entities.

Example 2: An agency that insures bank deposits may, by supplemental agency
regulation, prohibit its employees who are bank examiners from obtaining loans from banks they
examine. Examination of a member bank could have no effect on an employee's fixed obligation
to repay a loan from that bank and, thus, would not affect an employee's financial interests so as
to require disqualification under 2635.402. Nevertheless, a loan from a member bank is a
discrete financial interest within the meaning of 2635.403(c) that may, when appropriate, be
prohibited by supplemental agency regulation.

2) The term financial interest includes service, with or without compensation, as an
officer, director, trustee, general partner or employee of any person, including a nonprofit entity,
whose financial interests are imputed to the employee under 2635.402(b)(2)(iii) or (iv).

Example 1. The Foundation for the Preservation of Wild Horses maintains herds of
horses that graze on public and private lands. Because its costs are affected by Federal policies
regarding grazing permits, the Foundation routinely comments on all proposed rules governing
use of Federal grasslands issued by the Bureau of Land Management. BLM may require an
employee to resign his uncompensated position as Vice President of the Foundation as a
condition of his promotion to a policy-level position within the Bureau rather than allowing him
to rely on disqualification in particular cases.

(d) Reasonable period to divest or terminate. Whenever an agency directs divestiture
of a financial interest under paragraph (a) or (b) of this section, the employee shall be given a
reasonable period of time, considering the nature of his particular duties and the nature and
marketability of the interest, within which to comply with the agency's direction. Except in cases
of unusual hardship, as determined by the agency, a reasonable period shall not exceed 90 days
from the date divestiture is first directed. However, as long as the employee continues to hold the
financial interest, he remains subject to any restrictions imposed by this subpart.

(e) Eligibility for special tax treatment. An employee required to sell or otherwise
divest a financial interest may be eligible to defer the tax consequences of divestiture under
subpart J of part 2634 of this chapter.



Subpart E -- Impartiality in Performing Official Duties
2635.501 Overview.

(a) This subpart contains two provisions intended to ensure that an employee takes
appropriate steps to avoid an appearance of loss of impartiality in the performance of his official
duties. Under 2635.502, unless he receives prior authorization, an employee should not
participate in a particular matter involving specific parties which he knows is likely to affect the
financial interests of a member of his household, or in which he knows a person with whom he
has a covered relationship is or represents a party, if he determines that a reasonable person with
knowledge of the relevant facts would question his impartiality in the matter. An employee who
is concerned that other circumstances would raise a question regarding his impartiality should
use the process described in 2635.502 to determine whether he should or should not participate
in a particular matter.

(b) Under 2635.503, an employee who has received an extraordinary severance or
other payment from a former employer prior to entering Government service is subject, in the
absence of a waiver, to a two-year period of disqualification from participation in particular
matters in which that former employer is or represents a party.

Note: Questions regarding impartiality necessarily arise when an employee's official
duties impact upon the employee's own financial interests or those of certain other persons, such
as the employee's spouse or minor child. An employee is prohibited by criminal statute, 18
U.S.C. 208(a), from participating personally and substantially in an official capacity in any
particular matter in which, to his knowledge, he, his spouse, general partner or minor child has a
financial interest, if the particular matter will have a direct and predictable effect on that interest.
The statutory prohibition also extends to an employee's participation in a particular matter in
which, to his knowledge, an organization in which the employee is serving as officer, director,
trustee, general partner or employee, or with whom he is negotiating or has an arrangement
concerning prospective employment has a financial interest. Where the employee's participation
in a particular matter would affect any one of these financial interests, the standards set forth in
subparts D or F of this part apply and only a statutory waiver, as described respectively in
2635.402(d) and 2635.605(a), will enable the employee to participate in that matter. The
authorization procedures in 2635.502(d) may not be used to authorize an employee's
participation in any such matter. Where the employee complies with all terms of the waiver, the
granting of a statutory waiver will be deemed to constitute a determination that the interest of the
Government in the employee's participation outweighs the concern that a reasonable person may
question the integrity of agency programs and operations.

2635.502 Personal and business relationships.

(a) Consideration of appearances by the employee. Where an employee knows that a
particular matter involving specific parties is likely to have a direct and predictable effect on the
financial interest of a member of his household, or knows that a person with whom he has a
covered relationship is or represents a party to such matter, and where the employee determines
that the circumstances would cause a reasonable person with knowledge of the relevant facts to
question his impartiality in the matter, the employee should not participate in the matter unless
he has informed the agency designee of the appearance problem and received authorization from



the agency designee in accordance with paragraph (d) of this section.

(D) In considering whether a relationship would cause a reasonable person to question
his impartiality, an employee may seek the assistance of his supervisor, an agency ethics official
or the agency designee.

2) An employee who is concerned that circumstances other than those specifically
described in this section would raise a question regarding his impartiality should use the process
described in this section to determine whether he should or should not participate in a particular
matter.

(b) Definitions. For purposes of this section:
(D) An employee has a covered relationship with:

(1) A person, other than a prospective employer described in 2635.603(c), with whom
the employee has or seeks a business, contractual or other financial relationship that involves
other than a routine consumer transaction;

Note: An employee who is seeking employment within the meaning of 2635.603 shall
comply with subpart F of this part rather than with this section.

(i1) A person who is a member of the employee's household, or who is a relative with
whom the employee has a close personal relationship;

(ii1) A person for whom the employee's spouse, parent or dependent child is, to the
employee's knowledge, serving or seeking to serve as an officer, director, trustee, general partner,
agent, attorney, consultant, contractor or employee;

(iv) Any person for whom the employee has, within the last year, served as officer,
director, trustee, general partner, agent, attorney, consultant, contractor or employee; or

v) An organization, other than a political party described in 26 U.S.C. 527(e), in
which the employee is an active participant. Participation is active if, for example, it involves
service as an official of the organization or in a capacity similar to that of a committee or
subcommittee chairperson or spokesperson, or participation in directing the activities of the
organization. In other cases, significant time devoted to promoting specific programs of the
organization, including coordination of fundraising efforts, is an indication of active
participation. Payment of dues or the donation or solicitation of financial support does not, in
itself, constitute active participation.

Note: Nothing in this section shall be construed to suggest that an employee should not
participate in a matter because of his political, religious or moral views.

2) Direct and predictable effect has the meaning set forth in 2635.402(b)(1).



3) Particular matter involving specific parties has the meaning set forth in
2637.102(a)(7) of this chapter.

Example 1: An employee of the General Services Administration has made an offer to
purchase a restaurant owned by a local developer. The developer has submitted an offer in
response to a GSA solicitation for lease of office space. Under the circumstances, she would be
correct in concluding that a reasonable person would be likely to question her impartiality if she
were to participate in evaluating that developer's or its competitor's lease proposal.

Example 2: An employee of the Department of Labor is providing technical assistance in
drafting occupational safety and health legislation that will affect all employers of five or more
persons. His wife is employed as an administrative assistant by a large corporation that will incur
additional costs if the proposed legislation is enacted. Because the legislation is not a particular
matter involving specific parties, the employee may continue to work on the legislation and need
not be concerned that his wife's employment with an affected corporation would raise a question
concerning his impartiality.

Example 3: An employee of the Defense Logistics Agency who has responsibilities for
testing avionics being produced by an Air Force contractor has just learned that his sister-in-law
has accepted employment as an engineer with the contractor's parent corporation. Where the
parent corporation is a conglomerate, the employee could reasonably conclude that, under the
circumstances, a reasonable person would not be likely to question his impartiality if he were to
continue to perform his test and evaluation responsibilities.

Example 4: An engineer has just resigned from her position as vice president of an
electronics company in order to accept employment with the Federal Aviation Administration in
a position involving procurement responsibilities. Although the employee did not receive an
extraordinary payment in connection with her resignation and has severed all financial ties with
the firm, under the circumstances she would be correct in concluding that her former service as
an officer of the company would be likely to cause a reasonable person to question her
impartiality if she were to participate in the administration of a DOT contract for which the firm
is a first-tier subcontractor.

Example 5: An employee of the Internal Revenue Service is a member of a private
organization whose purpose is to restore a Victorian-era railroad station and she chairs its annual
fundraising drive. Under the circumstances, the employee would be correct in concluding that
her active membership in the organization would be likely to cause a reasonable person to
question her impartiality if she were to participate in an IRS determination regarding the tax-
exempt status of the organization.



