(10) The interested parties shall not take any action to
obtain, and shall take reasonable action to avoid receiving,
information with respect to the holdings and the sources of
i ncone of the trust, including a copy of any trust tax return
filed by the trustee, or any information relating to that return,
except for the reports and information specified in paragraphs
(b)(6) and (b)(8) of this section;

(11) An independent trustee and any ot her designated
fiduciary shall file, with the Director of the Ofice of
Governnment Ethics by May 15th foll ow ng any cal endar year during
whi ch the trust was in existence, a properly executed Certificate
of Conpliance in the formprescribed in appendix Bto this part.
In addition, the independent trustee and such fiduciary shal
mai ntain and nake avail able for inspection by the Ofice of
Governnment Ethics, as it may fromtinme to tine direct, the
trust's books of account and ot her records and copies of the
trust's tax returns for each taxable year of the trust;

(12) Neither the trustee nor any other designated fiduciary
shal |l knowi ngly and willfully, or negligently:

(i) Disclose to any interested party any information
regarding the trust that may not be disclosed pursuant to title |
of the Act, the inplenenting regulations, or the trust
i nst rument ;

(1i) Acquire any holding the ownership of which is
prohi bited by, or not in accordance with, the ternms of the trust
I nst rument ;

(i) Solicit advice fromany interested party with respect
to the trust, if such solicitation is prohibited by title | of
the Act, the inplenenting regulations, or the trust instrunent;

or

(iv) Fail to file any docunment required by title I of the
Act or by this part;

(13) An interested party shall not knowingly and willfully,
or negligently:

(i) Solicit or receive any information regarding the trust
that may not be disclosed pursuant to title I of the Act, the
I npl emrenting regul ations, or the trust instrunment; or

(i1i) Fail to file any docunment required by title I of the
Act or by this part;

(14) No person, including investnment counsel, investnent
advi sers, accountants, and tax preparers, nay be enpl oyed or
consulted by an independent trustee or any other designated
fiduciary to assist in any capacity to admnister the trust or to
manage and control the trust assets, unless the follow ng four
conditions are nmnet:



(i) Wen any interested party |earns about such enpl oynent
or consultation, the person nust sign the trust instrunment as a
party, subject to the prior approval of the Director of the
O fice of Governnent Ethics;

(ii) Under all the facts and circunstances, the person is
det erm ned pursuant to the requirenents for eligible entities
under 2634.406 of this subpart to be independent of any
interested party with respect to the trust arrangenent;

(tii1) The person is instructed by the independent trustee or
ot her designated fiduciary not to disclose publicly or to any
interested party information which mght specifically identify
current trust assets which have been sold or disposed of from
trust hol dings, other than information relating to the sale or
di sposition of original trust assets under paragraph (b)(6) of
this section; and

(iv) The person is instructed by the trustee or other
designated fiduciary to have no direct comunication with respect
to the trust with any interested party, and to make all indirect
conmuni cations with respect to the trust only through the
trustee, pursuant to paragraph (b)(9) of this section;

(15) The trustee shall not acquire by purchase, grant, gift,
exerci se of option, or otherw se, without the prior witten
approval of the Director of the Ofice of Governnent Ethics,
securities, cash, or other property fromany interested party;

(16) The existence of any banking or other client
rel ati onshi p between any interested party and an i ndependent
trustee or any other designated fiduciary shall be disclosed in
schedul es attached to the trust instrument, and no other such
rel ationship shall be instituted unless that relationship is
di sclosed to the Director of the Ofice of Governnent Ethics; and

(17) The independent trustee and any ot her desi gnated
fiduciary shall be conpensated in accordance with schedul es
annexed to the trust instrument.

[57 FR 11814, Apr. 7, 1992; 57 FR 21854, May 22, 1992]
2634. 404 Qualified diversified trusts.

(a) Definition. A qualified diversified trust is any trust
in which the filer, his spouse, or his mnor or dependent child
has a beneficial interest, which is certified pursuant to 2634.
405 of this subpart by the Director of the Ofice of Governnent
Et hics, which has a portfolio as specified in paragraph (b) of
this section, and which includes in the trust instrunent the
provi sions required by paragraph (c) of this section and has an
| ndependent trustee as defined in 2634.406 of this subpart. See
section 102(f)(4)(B) of the Act.



(b) Required portfolio -- (1) Standards for initial assets.
It nust be established, to the satisfaction of the Director of
the O fice of Government Ethics, that the initial assets of the
trust proposed for certification conprise a widely diversified
portfolio of readily marketable securities. The reporting
I ndi vidual or other interested party shall provide the D rector
With a detailed list of the securities proposed for inclusion in
the portfolio, specifying their fair market val ues and
denonstrating that these securities neet the requirenments of this
paragraph. The initial trust portfolio nmay not contain securities
of issuers having substantial activities in the reporting
individual's primary area of responsibility. If requested by the
Director, the designated agency ethics official for the reporting
i ndi vidual's enpl oyi ng agency shall certify whether the proposed
portfolio nmeets this standard.

(2) Diversification standards. For purposes of paragraph
(b)(1) of this section, a portfolio will be widely diversified
i f:

(1) The value of the securities concentrated in any
particular or limted industrial, econom c or geographic sector
Is no nore than twenty percent of the total; and

(i1i) The value of the securities of any single issuer (other
than the United States Governnent) is no nore than five percent
of the total

(3) Marketability standard. For purposes of paragraph (b)
(1) of this section, a security will be readily nmarketable if:

(i) Daily price quotations for the security appear
regularly in newspapers of general circulation; and

(ii) The trust holds the security in a quantity that does
not unduly inpair liquidity.

(c) Required provisions. The instrunent which establishes a
di versified trust nust adhere substantively to nodel drafts
circulated by the O fice of Governnment Ethics, and nust provide
t hat :

(1) The primary purpose of the diversified trust is to
confer on the independent trustee and any ot her designated
fiduciary the sole responsibility to admnister the trust and to
manage trust assets w thout the participation by, or the
know edge of, any interested party. This includes the duty to
deci de when and to what extent the original assets of the trust
are to be sold or disposed of and in what investnents the
proceeds of sale are to be reinvested;

(2) The trustee and any other designated fiduciary in the
exercise of their authority and discretion to nanage and contr ol
the assets of the trust shall not consult or notify any
i nterested party;



(3) The trust's initial assets shall conprise a w dely
di versified portfolio of readily marketabl e securities, in
accordance wth the principles of paragraph (b) of this section,
and the trustee shall not acquire additional securities in excess
of the diversification standards;

(4) Any portfolio asset transferred to the trust by an
interested party is free of any restriction with respect to its
transfer or sale, except as fully described in schedul es attached
to the trust instrument, and as approved by the Director of the
O fice of Governnent Ethics;

(5) During the termof the trust, the interested parties
shal | not pl edge, nortgage, or otherw se encunber their interests
in the property held under the trust;

(6) None of the assets initially placed in the trust's
portfolio shall consist of securities of issuers having
substantial activities in the reporting individual's primry area
of Federal responsibility;

(7) The trustee or designee shall prepare the trust's
i ncone tax return and, on behalf of any interested party, the
personal incone tax returns and simlar tax docunents which may
contain information relating to the trust. Under no circunstances
shall the trustee or any other designated fiduciary disclose
publicly or to any interested party, any of the returns prepared
by the trustee or his designee, any information relating to those
returns, or any information which m ght specifically identify
current trust assets, or those assets which have been sold or
di sposed of fromtrust hol di ngs;

(8 An interested party shall not receive any report on
trust hol ding and sources of trust income, except that the
trustee shall, without identifying specifically any asset or
hol di ng:

(1) Report quarterly the aggregate market value of the
assets representing the interested party's interest in the trust;
and

(1i) Report annually, for purposes of section 102(a)(1)(B)
of the Act, the aggregate amount actually distributed fromthe
trust to such interested party, or applied for the party's
benefit;

(9) There shall be no direct or indirect conmunication with
respect to the trust between an interested party and the
i ndependent trustee or any other designated fiduciary unless:

(1) Such comrunication is in witing, with the prior
written approval of the Director of the Ofice of Governnent
Ethics and is filed with the Director in accordance with 2634.
408(c) of this subpart; and,



(i) It relates only:

(A) To the request for a distribution fromthe trust, which
does not specify whether the distribution shall be made in cash
or in kind;

(B) To the general financial interest and needs of the
i nterested party including, but not limted to, a preference for
maxi m zing current inconme or |long-termcapital appreciation; or

(C© To information, docunents, and funds concerning incone
tax obligations arising fromsources other than the property held
in trust, which are required by the trustee to enable himto
file, on behalf of an interested party, the personal incone tax
returns and simlar tax docunents which may contain information
relating to the trust;

Note: By the ternms of paragraph (3)(C)(vi) of section 102
(f) of the Act, comrunications which soley consist of requests
for distributions of cash or other unspecified assets of the
trust are not required to be in witing. Further, there is no
statutory mechani smfor pre-screening of proposed communi cati ons.
However, experience of the Ofice of Government Ethics over the
years dictates the necessity of prohibiting any oral
conmuni cati ons between the trustee and an interested party with
respect to the trust and pre-screening all proposed witten
conmuni cations, to prevent inadvertent prohibited comuni cations
and preserve confidence in the Federal qualified trust program
Accordi ngly, under its authority pursuant to paragraph (3)(D) of
section 102(f) of the Act, the Ofice of Governnment Ethics wll
not approve proposed trust instrunents which do not contain
| anguage conforming to this policy, except in unusual cases where
conpel ling necessity is denponstrated to the Director, in his sole
di scretion.

(10) The interested parties shall not seek to obtain, and
shal | take reasonable action to avoid receiving, information with
respect to trust hol dings and sources of trust incone, including
a copy of any tax return filed by the trustee, or any information
relating to that return, except for the reports and information
specified in paragraph (c)(8) of this section;

(11) An independent trustee and any ot her designated
fiduciary shall file, with the Director of the Ofice of
Governnment Ethics, by May 15 foll ow ng any cal endar year during
whi ch the trust was in existence, a properly executed Certificate
of Conpliance in the formprescribed in appendix B to this part.
In addition, the independent trustee and any ot her desi gnated
fiduciary shall maintain and make avail able for inspection by the
O fice of Government Ethics, as it may fromtine to tinme direct,
the trust's books of account and other records and copies of the
trust's tax returns for each taxable year of the trust;



(12) Neither the trustee nor any other designated fiduciary
shal |l knowi ngly and willfully, or negligently:

(i) Disclose to any interested party any information
regarding the trust that may not be disclosed pursuant to title |
of the Act, the inplenenting regulations, or the trust
i nst rument ;

(1i) Acquire any holding the ownership of which is
prohi bited by, or not in accordance with, the ternms of the trust
I nst rument ;

(i) Solicit advice fromany interested party with respect
to the trust, if such solicitation is prohibited by title | of
the Act, the inplenenting regulations, or the trust instrunent;

or

(iv) Fail to file any docunment required by title I of the
Act or by this part;

(13) An interested party shall not knowingly and willfully,
or negligently:

(i) Solicit or receive any information regarding the trust
that may not be disclosed pursuant to title I of the Act, the
I npl emrenting regul ations, or the trust instrunment; or

(ii) Fail to file any docunment required by title I of the
Act or by this part;

(14) No person, including investnment counsel, investnent
advi sers, accountants, and tax preparers, nmay be enpl oyed or
consulted by an independent trustee or any other designated
fiduciary to assist in any capacity to admnister the trust or to
manage and control the trust assets, unless, the follow ng four
conditions are nmnet:

(i) Wen an interested party |earns about such enpl oynent
or consultation, the person nust sign the trust instrument as a
party, subject to the prior approval of the Director of the
O fice of Governnment Ethics;

(ii) Under all the facts and circunstances, the person is
det erm ned pursuant to the requirenents for eligible entities
under 2634.406 of this subpart to be independent of any
interested party with respect to the trust arrangenent;

(i) The person is instructed by the independent trustee or
ot her designated fiduciary not to disclose publicly or to any
interested party information which mght specifically identify
current trust assets or those assets which have been sold or
di sposed of fromtrust hol dings; and

(iv) The person is instructed by an independent trustee or
ot her designated fiduciary to have no direct comunication with



respect to the trust with any interested party, and to nake al
i ndi rect conmunications with respect to the trust only through
the trustee, pursuant to paragraph (c)(9) of this section;

(15) The trustee shall not acquire by purchase, grant, gift,
exerci se of option, or otherw se, without the prior witten
approval of the Director of the Ofice of Governnent Ethics, any
securities, cash, or other property fromany interested party;

(16) The existence of any banking or other client
rel ati onshi p between any interested party and an i ndependent
trustee or other designated fiduciary shall be disclosed in
schedul es attached to the trust instrument, and no other such
relationship shall be instituted unless that relationship is
di sclosed to the Director of the Ofice of Governnent Ethics; and

(17) The independent trustee and any ot her desi gnated
fiduciary shall be conpensated in accordance with schedul es
annexed to the trust instrument.

(d) Personal incone tax returns. In the case of a trust to
whi ch this section applies, the trustee shall be given power of
attorney to prepare, and shall file, on behalf of any interested
party, the personal incone tax returns and simlar tax docunents
whi ch may contain information relating to the trust. Appropriate
| nternal Revenue Service power of attorney forns shall be used
for this purpose.

[57 FR 11814, Apr. 7, 1992; 57 FR 21854, May 22, 1992]
2634. 405 Certification of trusts.

(a) Standards. Before a trust nmay be classified as a
qualified blind or a qualified diversified trust, under the
provi sions of 2634.403 or 2634.404 of this subpart, respectively,
the trust must be certified by the Director of the Ofice of
Gover nment Et hi cs.

(1) Atrust will be certified for purposes of this subpart
only if:

(1) It is established to the Director's satisfaction that
the requirenents of section 102(f) of the Act and this subpart
have been net;

(ii) Certification is in the public interest; and

(tii1) Certification is consistent with the policies
establ i shed by the Act, this subpart and other applicable |aws
and regul ati ons.

(2) Certification will not be granted in any case in which,
in the Director's sole judgnment, such action would not be
appropri ate because of the ready availability of other renedies,
the lack of any substantive ethical concern which woul d warrant



the establishnent of a qualified trust, or the nature or
negli gi bl e val ue of the assets proposed for a trust's initial
portfolio.

(b) Certification procedures. The interested parties or
their representatives should first consult the staff of the
O fice of Government Ethics concerning the appropriateness of,
and requirenents for, certification in the particular case. In
order to assure tinely trust certification, the interested
parties shall be responsible for the expeditious subm ssion to
the Ofice of all required docunents and responses to requests
for information, including a statenent that any interested party
who will be a party to a certified trust instrunment has read and
under st ands the overvi ew of executive branch qualified trusts in
2634.401(a) of this subpart. Certification shall be indicated by
a letter fromthe Director to the interested parties or their
representatives.

(c) Certification of pre-existing trusts. In addition to
the normal |y applicable rules of this subpart D, other
consi derations apply to pre-existing trusts. Generally, in the
case of a pre-existing trust whose ternms do not permt amendnents
satisfying the rules of this subpart, all of the relevant parties
(including the reporting individual, any other interested
parties, the trustee of the pre-existing trust, and all of its
ot her parties and beneficiaries) will be required pursuant to
section 102(f)(7) of the Act to enter into an unbrella agreenent
specifying that the pre-existing (underlying) trust wll be
adm ni stered in accordance with the provisions of this subpart. A
parent or guardi an nmay execute the unbrella agreenment on behal f
of a required participant who is a dependent child. The unbrella
agreenment will be certified as a qualified trust if al
requi renments of this subpart are fulfilled under conditions where
required confidentiality with respect to the trust can be
assured. A copy of the underlying trust instrunment, and a |ist of
its assets at the tine the unbrella agreenment is certified as a
qualified trust (categorized as to value in accordance with 2634.
301(d)), shall be filed with the executed unbrella trust
i nstrunment as specified by 2634.408(a)(1) (i) of this subpart.

(d) Review of certification. The O fice of Governnent
Ethics shall naintain a programto assess, on a frequent basis,
t he appropriateness of any trust certification which has been
gr ant ed.

(e) Revocation of certification and nodification of trust
instrument. Certification of a trust nay be revoked pursuant to
the rules of subpart E of this part. The terns of a qualified
trust may not be revoked or anended, except with the prior
written approval of the Director, and upon a show ng of necessity
and appropri at eness.

2634. 406 | ndependent trustees.



(a) Standards. (1) The term i ndependent trustee neans any
entity referred to in paragraph (a)(2) of this section which,
under all the facts and circunstances, is determ ned by the
Director of the Ofice of Government Ethics and in the Director's
sol e discretion, to be independent of any interested party with
respect to a trust proposed for certification under this subpart.
The termincludes, unless the context indicates otherwi se, in
addition to the party to a trust instrument who is designated to
serve as trustee, those parties who are designated to perform
fiduciary duties. Approval of a proposed trustee or other
designated fiduciary shall be granted only if it is established
to the Director's satisfaction that the requirenents of section
102 of the Act and this subpart have been net, and that approval
in the case is in the public interest and consistent with the
policies established by those provisions and ot her applicable
| aws and regul ati ons.

(2) Eligible entities. Eligibility to serve as a trustee or
ot her fiduciary under this sectionis limted to a financial
institution (not a person), not nore than 10 percent of which is
owned or controlled by a single individual, which is:

(1) A bank, as defined in 12 U S.C 1841(c); or

(ii) An investnent adviser, as defined in 15 U S.C. 8O - 2
(a) (11).

Note: By the ternms of paragraph (3)(A) (i) of section 102(f)
of the Act, an individual who is an attorney, a certified public
accountant, a broker, or an investnent advisor is also eligible
to serve as an independent trustee. However, experience of the
O fice of Governnment Ethics over the years dictates the necessity
of limting service as a trustee or other fiduciary to the
financial institutions referred to in this paragraph, to naintain
effective adm nistration of trust arrangenents and preserve
confidence in the Federal qualified trust program Accordingly,
under its authority pursuant to paragraph (3)(D) of section 102
(f) of the Act, the Ofice of Government Ethics will not approve
proposed trustees or other fiduciaries who are not financi al
I nstitutions, except in unusual cases where conpelling necessity
is denonstrated to the Director, in his sole discretion.

(3) Requirenments. No eligible entity shall be determned to
be an i ndependent trustee under this section unless:

(1) That entity is independent of and unassociated with any
interested party so that it cannot be controlled or influenced in
the adm nistration of the trust by any interested party; and

(i1i) That entity is not and has not been affiliated with any
interested party, and is not a partner of, or involved in any
j oi nt venture or other investnment or business with, any
I nterested party; and

(iii) Any director, officer, or enployee of such entity:



(A) Is independent of and unassociated with any interested
party so that such director, officer, or enployee cannot be
controlled or influenced in the adm nistration of the trust by
any interested party;

(B) Is not and has not been enpl oyed by any interested
party, not served as a director, officer, or enployee of any
organi zation affiliated with any interested party, and is not and
has not been a partner of, or involved in any joint venture or
ot her investnment with, any interested party; and

(C Is not arelative of any interested party.

(b) Approval procedures. (1) Appropriate docunentation to
establ i sh, pursuant to the requirenents of paragraph (a)(3) of
this section, the independence of a proposed trustee or any other
person to be designated in a trust instrunment to perform
fiduciary duties shall be submtted to the Ofice of Governnent
Ethics in witing, including the Certificate of |Independence in
the formprescribed in appendix A of this part. The existence of
any ot her banking or client relationship between an interested
party and a proposed trustee or other designated fiduciary nust
be disclosed in such docunentation, and may be subject to
di sconti nuance as a condition of approval.

(2) The Director shall indicate approval of a proposed
trustee, and of any other person designated in the trust
instrument to performfiduciary duties, including those of an
i nvest ment advi ser, by reporting such approval in witing to the
interested parties or to their representatives.

(c) Review of approval. The O fice of Governnment Ethics
shall maintain a programto assess, on a frequent basis, the
appropri ateness of any approval which has been granted under this
secti on.

(d) Revocation of approval. Approval of a trustee or any
ot her designated fiduciary may be revoked pursuant to the rules
of subpart E of this part.

2634. 407 Restrictions on fiduciaries and interested parties.

(a) Restrictions applicable to trustees and ot her
fiduciaries. Any trustee or any other designated fiduciary of a
qualified trust shall not knowi ngly or negligently:

(1) Disclose any information to an interested party with
respect to the trust that nay not be disclosed under title I of
the Act, the inplenenting regulations or the trust instrunent;

(2) Acquire any hol ding:

(i) Directly froman interested party w thout the prior
written approval of the Director; or



(i1i) The ownership of which is prohibited by, or not in
accordance with, title I of the Act, the inplenenting
regul ations, the trust instrunent, or with other applicable
statutes and regul ati ons;

(3) Solicit advice fromany interested party with respect
to such trust, which solicitation is prohibited by title I of the
Act, the inplenenting regulations, or the trust instrument; or

(4) Fail to file any docunent required by the inplenmenting
regul ations or the trust instrunent.

(b) Restrictions applicable to interested parties. An
interested party to a qualified trust shall not know ngly or
negligently:

(1) Solicit or receive any information about the trust that
may not be disclosed under title | of the Act, the inplenenting
regul ations or the trust instrunent; or

(2) Fail to file any docunment required by this subpart or
the trust instrunent.

2634. 408 Special filing requirenents for qualified trusts.

(a) The interested party. In the case of any qualified
trust, the Governnment enployee or other interested party shall:

(1) Execution of the trust. Wthin thirty days after the
trust is certified under 2634.405 of this subpart by the Director
of the O fice of Governnment Ethics, file with the Director a copy
of :

(1) The executed trust instrunment of the trust (other than
t hose provisions which relate to the testanentary di sposition of
the trust assets); and

(i1i) Alist of the assets which were transferred to the
trust, categorized as to value of each asset in accordance with
2634.301(d).

(2) Transfer of assets. Wthin thirty days of transferring
an asset, other than cash, to a qualified trust, file a report
with the Director of the Ofice of Government Ethics, which
identifies and briefly describes each asset, categorized as to
val ue in accordance with 2634.301(d).

(3) Dissolution of the trust. Wthin thirty days of the
di ssolution of a qualified trust:

(i) File areport of the dissolution with the Director of
the O fice of Governnent Ethics; and

(i1i) File with the Director a list of assets of the trust at



the time of the dissolution, categorized as to value in
accordance with 2634.301(d).

(b) Trustees and other designated fiduciaries. An
i ndependent trustee of a qualified trust, and any other person
designated in the trust instrument to performfiduciary duties,
shall file, with the Director of the Ofice of Governnent Ethics
by May 15th follow ng any cal endar year during which the trust
was i n existence, a properly executed Certificate of Conpliance
in the formprescribed by appendix B of this part. In addition,
an i ndependent trustee and other fiduciaries shall maintain and
make avail able for inspection by the Ofice of Governnent Ethics,
as it may fromtinme to tinme direct, the trust's books of account
and other records and copies of the trust's tax returns for each
t axabl e year of the trust.

(c) Witten communications. Al comuni cations between an
interested party and the trustee of a qualified trust nust, under
this subpart, have the prior witten approval of the Director of
the Ofice of Governnent Ethics. After such an approved witten
conmruni cati on (including those conmuni cations described in 2634.
403(b) (9) or 2634.404(c)(9) of
this subpart) has been transmtted, the person initiating the
conmruni cation shall file a copy of the communication within five
days of its date, with the Director of the Ofice of Governnent
Et hi cs.

(d) Public access. Any docunent filed under the
requi renents of paragraph (a) of this section by a public filer,
nom nee, or candidate shall be subject to the public disclosure
requi renents of 2634.603. Any docunent (and the information
contai ned therein) inspected under the requirenents of paragraph
(b) of this section (other than a Certificate of Conpliance), or
filed under the requirenents of paragraph (c) of this section,
shal | be exenpt fromthe public disclosure requirenments of 2634.
603, and shall not be disclosed to any interested party.

Subpart E -- Revocation of Trust Certificates and Trustee
Appr oval s

Source: 57 FR 11821, Apr. 7, 1992, unless otherw se noted.
2634. 501 Purpose and scope.

(a) Purpose. This subpart establishes the procedures of the
O fice of Governnment Ethics for enforcenment of the qualified
blind trust, qualified diversified trust, and i ndependent trustee
provisions of title I of the Ethics in Governnment Act of 1978, as
amended, and the regul ation issued thereunder (subpart D of this
part).

(b) Scope. This subpart applies to all trust certifications
and trustee approvals pursuant to 2634.405(a) and 2634. 406(a),
respectively.



2634. 502 Definitions.

For purposes of this subpart (unless otherw se indicated):

(a) Senior Attorney neans the Ofice of Governnent Ethics
enpl oyee desi gnated as the manager of the qualified trust
program

(b) Trust restrictions nmeans the applicable provisions of
title I of the Ethics in Governnent Act of 1978, subpart D of
this part, and the trust instrunent.

2634. 503 Determn nati ons.

(a) Were the Senior Attorney concludes that violations or
apparent violations of the trust restrictions exist and may
war rant revocation of trust certification or trustee approval
previously granted under 2634.405 or 2634.406 of this subpart,
the Senior Attorney may, pursuant to the procedure specified in
paragraph (b) of this section, conduct a review of the matter,
and may submt findings and a recommendati on concerning final
action to the Director of the Ofice of Governnent Ethics.

(b) Review procedure. (1) In his review of the matter, the
Seni or Attorney shall perform such exam nation and anal ysis of
vi ol ati ons or apparent violations as he deens reasonabl e.

(2) The Senior Attorney shall provide an independent
trustee and, if appropriate, the interested parties, wth:

(i) Notice that revocation of trust certification or
trustee approval is under consideration pursuant to the
procedures in this subpart;

(i) A sunmary of the violation or apparent violations which
shal|l state the prelimnary facts and circunstances of the
transacti ons or occurrences involved with sufficient
particularity to permt the recipients to determ ne the nature of
the allegations; and

(i) Notice that the recipients nay present evidence and
submit statenments on any matter in issue within ten business days
of the recipient's actual receipt of the notice and sumary.

(c) Determnation. (1) In nmaking determ nations with
respect to the violations or apparent violations under this
section, the Director of the Ofice of Government Ethics shal
consi der the findings and recommendati ons of final action
submitted by the Senior Attorney under paragraph (a) of this
section, as well as the witten record of review conpiled under
paragraph (b) of this section.

(2) If the Director finds a violation or violations of the
trust restrictions he may, as he deens appropri ate:



(1) Issue an order revoking trust certification or trust
approval ;

(i1i) Resolve the matter through any other renedial action
Wi thin the Director's authority;

(ti1) Order further exam nation and anal ysis of the
vi ol ati on or apparent violation; or

(iv) Decline to take further action.

(3) If an order of revocation is issued, the parties to the
trust instrunment shall be expeditiously notified in witing. The
notice shall state the basis for the revocation, and shall inform
the parties either that the trust is no longer a qualified blind
or qualified diversified trust for any purpose under Federal |aw
or that the independent trustee may no | onger serve the trust in
any capacity, and nust be replaced by a successor, who is subject
to the prior witten approval of the Director; or both where
appropri ate.

Subpart F -- Procedure
Source: 57 FR 11821, Apr. 7, 1992, unless otherw se noted.
2634. 601 Report fornmns.

(a) The Ofice of Governnent Ethics provides, through the
Federal Supply Service of the General Services Adm nistration
two standard fornms for financial disclosure reporting: the SF 278
(Public Financial Disclosure Report) for reporting the
i nformati on described in subpart B of this part on executive
branch public disclosure; and the SFXXX (Confidential Financial
Di scl osure Report) for reporting the information described in
subpart | of this part on executive branch confidenti al
di scl osure.

(b) Subject to the prior witten approval of the Director
of the O fice of Governnment Ethics, an agency nay require
enpl oyees to file additional confidential financial disclosure
f orms whi ch suppl enent either or both of the standard forns
referred to in paragraph (a) of this section, if necessary
because of special or unique agency circunstances. The Director
may approve such agency fornms when, in his opinion, the
suppl enmentation is shown to be necessary for a conprehensive and
ef fective agency ethics programto identify and resolve conflicts
of interest. See 2634.103 and 2634. 901.

(c) Reports concerning paynents nade to charitable
organi zations in lieu of honoraria shall also be filed on the
separate standard form provided in conjunction with part 2636 of
this chapter, and in accordance with the procedures specified
t her ei n.

2634.602 Filing of reports.



(a) Except as otherwi se provided in this section, the
reporting individual shall file financial disclosure reports
required under this part with the designated agency ethics
official or his delegate at the agency where the individual is
enpl oyed, or was enployed i mediately prior to term nation of
enpl oynment, or in which he will serve. Detailees shall file with
their primary agency. Reports are due at the tinmes indicated in
2634. 201 of subpart B (public disclosure) or 2634.903 of subpart
| (confidential disclosure) of this part, unless an extension is
granted pursuant to the provisions of subparts B or | of this
part.

(b) The President, the Vice President, any independent
counsel, and persons appoi nted by i ndependent counsel under 28 U
S.C. chapter 40, shall file the public financial disclosure
reports required under this part with the Director of the Ofice
of Governnment Et hics.

(c) (1) Each agency receiving the public financial

di scl osure reports required to be filed under this part by the
followi ng individuals shall transmt copies to the Director of
the O fice of Government Ethics:

(1) The Postmaster General;
(i1i) The Deputy Postnaster General;

(itii1) The Governors of the Board of Governors of the United
St at es Postal Service;

(iv) The designated agency ethics official;

(v) Enployees of the Executive Ofice of the President who
are appointed under 3 U. S.C. 105(a)(2)(A) or (B) or 3 U.S.C 107
(a)(1)(A) or (b)(1)(A(i), and enpl oyees of the Ofice of Vice
Presi dent who are appointed under 3 U S.C. 106(a)(1) (A or (B)
and

(vi) Oficers and enpl oyees in, and nom nees to, offices or
positions which require confirmation by the Senate, other than
menbers of the uniforned services.

(2) Prior to transmtting a copy of a report to the
Director of the Ofice of Governnment Ethics, the designated
agency ethics official or his delegate shall review that report
i n accordance with 2634. 605 of this subpart, except for his own
report, which shall be reviewed by the agency head or by a
del egate of the agency head.

(3) For nom nee reports, the Director of the Ofice of
Governnment Ethics shall forward a copy to the Senate conmttee
that is considering the nom nation. (See 2634.605(c) of this
subpart for special procedures regarding the review of such
reports.)



(d) The Director of the Ofice of Governnent Ethics shal
file his financial disclosure report with his Ofice, which shal
make it imrediately available to the public in accordance with
this part.

(e) Candidates for President and Vice President identified
in 2634.201(d), other than an incunbent President or Vice
Presi dent, shal
file their financial disclosure reports with the Federal Election
Conmi ssi on, which shall review and send copi es of such reports to
the Director of the Ofice of Government Ethics.

(f) Menbers of the uniformed services identified in 2634.
202(c) shall file their financial disclosure reports with the
Secretary concerned, or his del egate.

2634. 603 Custody of and access to public reports.

(a) Each agency shall make available to the public in
accordance with the provisions of this section those public
reports filed with the agency by reporting individuals described
under subpart B of this part.

(b) This section does not require public availability of
t hose reports filed by:

(1) Any individual in the Central Intelligence Agency, the
Def ense Intelligence Agency, or the National Security Agency, or
any individual engaged in intelligence activities in any agency
of the United States, if the President finds or has found that,
due to the nature of the office or position occupied by that
i ndi vidual, public disclosure of the report would, by revealing
the identity of the individual or other sensitive information,
conprom se the national interest of the United States.
I ndividuals referred to in this paragraph who are exenpt fromthe
public availability requirenment may al so be authori zed,
not wi t hst andi ng 2634. 701, to file any additional reports
necessary to protect their identity frompublic disclosure, if
the President finds or has found that such filings are necessary
in the national interest; or

(2) An independent counsel whose identity has not been
di scl osed by the Court under 28 U.S.C chapter 40, or any person
appoi nted by that independent counsel under such chapter.

(c) Each agency shall, within thirty days after any public
report is received by the agency, permt inspection of the report
by, or furnish a copy of the report to, any person who nakes
written application as provided by agency procedure. Agency
reviewing officials and the support staffs who maintain the
files, the staff of the Ofice of Governnent Ethics, and Speci al
Agents of the Federal Bureau of I|nvestigation who are conducting
a crimnal inquiry into possible conflict of interest violations
need not submt an application. The agency may utilize O fice of



Government Ethics Form 201 for such applications. An application
shal | state:

(1) The requesting person's nane, occupation, and address;

(2) The name and address of any other person or
organi zati on on whose behalf the inspection or copy is requested;
and

(3) That the requesting person is aware of the prohibitions
on obtaining or using the report set forth in paragraph (f) of
this section.

(d) Applications for the inspection of or copies of public
reports shall also be nade avail able to the public throughout the
period during which the report itself is made avail abl e,
utilizing the procedures in paragraph
(c) of this section.

(e) The agency may require a reasonable fee, established by
agency regul ation, to recover the direct cost of reproduction or
mai ling of a public report, excluding the salary of any enpl oyee
i nvol ved. A copy of the report may be furnished w thout charge or
at a reduced charge if the agency determ nes that waiver or
reduction of the fee is in the public interest. The criteria used
by an agency to determ ne when a fee will be reduced or waived
shal | be established by regul ati on. Agency regul ations
contenpl ated by paragraph (e) of this section do not require
approval pursuant to 2634. 103.

(f) It is unlawful for any person to obtain or use a public
report:

(1) For any unlawful purpose;

(2) For any commercial purpose, other than by news and
conmruni cati ons nedia for dissemnation to the general public;

(3) For determning or establishing the credit rating of
any individual; or

(4) For use, directly or indirectly, in the solicitation of
noney for any political, charitable, or other purpose.

Exanpl e 1. The deputy general counsel of Agency X is
responsi ble for review ng the public financial disclosure reports
filed by persons within that agency. The agency personnel
director, who does not exercise functions within the ethics
program w shes to review the disclosure report of an individual
Wi t hin the agency. The personnel director nust file an
application to review the report. However, the supervisor of an
official with whomthe deputy general counsel consults concerning
matters arising in the review process need not file such an
appl i cation.



Exanple 2. A state | aw enforcenent agent is conducting an
i nvestigation which involves the private financial dealings of an
i ndi vidual who has filed a public financial disclosure report.
The agent mnust conplete a witten application in order to inspect
or obtain a copy.

Exanple 3. A financial institution has received an
application for a loan froman official which indicates her
present financial status. The official has filed a public
financial disclosure statenent with her agency. The financi al
i nstitution cannot be given access to the disclosure formfor
pur poses of verifying the information contained on the
appl i cation.

(g) (1) Any public report filed with an agency or
transmtted to the Director of the Ofice of Governnent Ethics
under this section shall be retained by the agency, and by the
O fice of Government Ethics when it receives a copy. The report
shal |l be nmade available to the public for a period of six years
after receipt. After the six-year period, the report shall be
destroyed unl ess needed in an ongoi ng investigation, except that
in the case of an individual who filed the report pursuant to
2634.201(c) as
a nom nee and was not subsequently confirmed by the Senate, or
who filed the report pursuant to 2634.201(d) as a candi date and
was not subsequently el ected, the report, unless needed in an
ongoi ng i nvestigation, shall be destroyed one year after the
i ndi vidual either is no | onger under consideration by the Senate
or is no |longer a candidate for nom nation or election to the
O fice of President or Vice President. See al so the OCE GOVT
- 1 Governmentw de executive branch Privacy Act system of
records (available for inspection at the Ofice of Governnent
Ethics), as well as any applicabl e agency system of records.

(2) For purposes of paragraph (g)(1) of this section, in
the case of a reporting individual with respect to whom a trust
has been certified under subpart D of this part, a copy of the
qualified trust agreenent, the list of assets initially placed in
the trust, and all other publicly available docunents relating to
the trust shall be retained and nmade avail able to the public
until the periods for retention of all other reports of the
i ndi vi dual have | apsed under paragraph (g)(1) of this section.

[57 FR 11821, Apr. 7, 1992; 57 FR 21854, My 22, 1992]

2634. 604 Custody of and denial of public access to confidential
reports.

(a) Any report filed with an agency under subpart | of this
part shall be retained by the agency for a period of six years
after receipt. After the six-year period, the report shall be
destroyed unl ess needed in an ongoi ng investigation. See also the
OCE/ GOVT - 2 Governmentw de executive branch Privacy Act system
of records (available for inspection at the Ofice of Governnent
Ethics), as well as any applicabl e agency system of records.



(b) The reports filed pursuant to subpart | of this part
are confidential. No nmenber of the public shall have access to
such reports, except pursuant to the order of a Federal court or
as ot herw se provided under the Privacy Act. See 5 U S.C. 552a
and the OGE/ GOVT - 2 Privacy Act system of records (and any
appl i cabl e agency system; 5 U S.C. app. (Ethics in Governnent
Act of 1978, section 107(a)); sections 201(d) and 502(b) of
Executive Order 12674, as nodified by Executive Order 12731; and
2634.901(d).

[57 FR 11821, Apr. 7, 1992; 57 FR 21854, My 22, 1992]
2634. 605 Revi ew of reports.

(a) In general. The designated agency ethics official shal
normal |y serve as the reviewing official for reports submtted to
his agency. That responsibility nmay be del egated, except in the
case of certification of nom nee reports required by paragraph
(c) of this section. See also 2634.105(q). He shall note on any
report or supplenmental report the date on which it is received.
Except as indicated in paragraph (c) of this section, all reports
shall be reviewed within 60 days after the date of filing.
Reports reviewed by the Director of the Ofice of Governnent
Et hics shall be reviewed within 60 days fromthe date on which
they are received by that Ofice. Final certification in
accordance with paragraph (b)(2) of this section may, of
necessity, occur later, where additional information is being
sought or renedial action is being taken under this section.

(b) Responsibilities of reviewing officials -- (1) Initial
review. The reviewing official may request an internediate
review by the filer's supervisor. In the case of a filer who is
detail ed to anot her agency for nore than 60 days during the
reporting period, the reviewing official shall obtain an
i ntermedi ate review by the agency where the filer served as a
detailee. After obtaining any internediate review or determ ning
t hat such review is not required, the review ng official shal
exam ne the report to determne, to his satisfaction that:

(i) Each required itemis conpleted; and

(i1i) No interest or position disclosed on the formviolates
or appears to violate:

(A) Any applicable provision of chapter 11 of title 18,
United States Code;

(B) The Act, as anended, and the inplenenting regul ations;

(C Executive Order 12674, as nodified by Executive O der
12731, and the inplenenting regul ations; or

(D) Any other agency-specific statute or regulati on which
governs the filer.



(2) Signature by reviewing official. If the review ng
official determnes that the report neets the requirenents of
paragraph (b)(1) of this section, he shall certify it by
signature and date. The reviewing official need not audit the
report to ascertain whether the disclosures are correct.

Di scl osures shall be taken at "~ "face value'' as correct, unless
there is a patent om ssion or anbiguity or the official has

i ndependent know edge of matters outside the report. However, a
report which is signed by a reviewing official certifies that the
filer's agency has reviewed the report, and that the review ng

of ficial has concluded that each required item has been conpl eted
and that on the basis of information contained in such report the
filer is in conpliance with applicable | aws and regul ati ons not ed
in paragraph (b)(1)(ii) of this section.

(3) Requests for, and revi ew based on, additional
information. If the reviewing official believes that additional
information is required, he shall request that it be submtted by
a specified date. This additional information shall be nade a
part of the report. If the reviewing official concludes, on the
basis of the information disclosed in the report and any
addi tional information submtted, that the report fulfills the
requi rements of paragraph (b)(1) of this section, the review ng
official shall sign and date the report.

(4) Conpliance with applicable laws and regulations. |If the
reviewi ng official concludes that information disclosed in the
report may reveal a violation of applicable | aws and regul ati ons
as specified in paragraph (b)(1)(ii) of this section, the
of ficial shall:

(i) Notify the filer of that concl usion;

(ii) Afford the filer a reasonable opportunity for an oral
or witten response; and

(iii) Determne, after considering any response, whether or
not the filer is then in conpliance with applicable |aws and
regul ati ons specified in paragraph (b)(1)(ii1) of this section. If
the reviewi ng official concludes that the report does fulfill the
requi renents, he shall sign and date the report. If he determ nes
that it does not, he shall:

(A) Notify the filer of the concl usion;

(B) Afford the filer an opportunity for personal
consultation if practicable;

(C Determ ne what renedi al action under paragraph (b)(5)
of this section should be taken to bring the report into
conpliance with the requirenents of paragraph (b)(1)(ii) of this
section; and



(D) Notify the filer in witing of the renedial action
whi ch is needed, and the date by which such action should be
t aken.

(5) Renedial action. (i) Except in unusual circunstances,
whi ch nmust be fully docunented to the satisfaction of the
reviewing official, renedial action shall be conpleted not |ater
than three nonths fromthe date on which the filer received
notice that the action is required.

(ii) Renedial action may include, as appropriate:

(A) Divestiture of a conflicting interest (see subpart J of
this part);

(B) Resignation froma position with a non-Federal business
or other entity;

(O Restitution;

(D) Establishnent of a qualified blind or diversified trust
under the Act and subpart D of this part;

(E) Procurenent of a waiver under 18 U S.C. 208(b)(1) or
(b) (3);

(F) Preparation of a witten instrunment of recusal
(disqualification); or

(G Voluntary request by the filer for transfer,
reassignment, limtation of duties, or resignation.

(6) Conpliance or referral. (i) If the filer conplies with
a witten request for renedial action under paragraph (b)(4) of
this section, the reviewing official shall indicate, in the
conment section of the report, what renedial action has been
taken. The official shall also sign and date the report.

(ii) If the filer does not conply by the designated date
wWith the witten request for renedial action transmtted under
par agraph (b)(4) of this section, the reviewing official shall,
Iin the case of a public filer under subpart B of this part,
notify the head of the agency and the O fice of Government
Et hics, for appropriate action. Wiere the filer is in a position
in the executive branch (other than in the uniformed services or
t he Foreign Service), appointnment to which requires the advice
and consent of the Senate, the Director of the Ofice of
Government Ethics shall refer the matter to the President. In the
case of the Postmaster Ceneral or Deputy Postmaster General, the
Director of the Ofice of Government Ethics shall reconmmend to
the Governors of the Board of Governors of the United States
Postal Service the action to be taken. For confidential filers,
the reviewing official will follow agency procedures.



(c) Expedited procedure in the case of individuals
appoi nted by the President and subject to confirmation by the
Senate. In the case of a report filed by an individual described
in 2634.201(c) who is nonminated by the President for appointnment
to a position that requires the advice and consent of the Senate:

(1) The Executive Ofice of the President shall furnish the
applicable financial disclosure report formto the nom nee. It
shall forward the conpleted report to the designated agency
ethics official at the agency where the nom nee is serving or
Wi || serve, or it may direct the nomnee to file the conpleted
report directly with the designated agency ethics official.

(2) The designated agency ethics official shall conplete an
accel erated review of the report, in accordance with the
st andards and procedures in paragraph (b) of this section. If
that official concludes that the report reveals no conflict of
i nterest under applicable |aws and regul ations, the offici al
shal | :

(i) Attach to the report a description (when avail abl e) of
the position to be filled by the nom nee;

(i1i) Personally certify the report by signature, and date
the certification;

(itii) Wite an opinion letter to the Director of the Ofice
of Governnent Ethics, personally certifying that there is no
unresol ved conflict of interest under applicable | aws and
regul ati ons, and di scussi ng:

(A) Any actual or apparent conflicts of interest that were
det ected during the review process; and

(B) The resolution of those real or apparent conflicts,
i ncludi ng any specific commtnent, ethics agreenent entered under
t he provisions of subpart H of this part, or other undertaking by
t he nom nee to resolve any such conflicts. A copy of any
conm tment, agreenment, or other undertaking which is reduced to
writing shall be sent to the Director, in accordance wth subpart
H of this part; and

(iv) Deliver the letter and the report to the Director of
the Ofice of Governnent Ethics, within three working days after
t he desi gnated agency ethics official receives the report.

Not e: The desi gnated agency ethics official's certification
responsibilities in 2634.605(c) are nondel egabl e and nust be
acconpl i shed by himpersonally, or by the agency's alternate
desi gnat ed agency ethics official, in his absence. See 2638. 203
of this chapter.

(3) The Director of the Ofice of Governnment Ethics shal
review the report and the letter fromthe designated agency
ethics official. If the Director is satisfied that no unresol ved



conflicts of interest exist, then the Director shall sign and
date the report form The Director shall then submt the report
With a letter to the appropriate Senate commttee, expressing the
Director's opinion whether, on the basis of information contained
in the report, the nom nee has conplied with all applicable
conflict |aws and regul ati ons.

(4) If, in the case of any nom nee or class of nom nees,
t he expedited procedure specified in this paragraph cannot be
conpleted within the tinme set forth in paragraph (c)(2)(iv) of
this section, the designated agency ethics official shall 1nform
the Director. When necessary and appropriate, the Director may
nodi fy the rule of that paragraph for a nom nee or a class of
nom nees with respect to a particul ar departnent or agency.



