Section 1630.9(d).

The purpose of this provision is to clarify that an enpl oyer or
ot her covered entity may not conpel a qualified individual with a
disability to accept an acconmopdati on, where that accommobdati on

i s neither requested nor needed by the individual. However, if a
necessary reasonabl e accomodation is refused, the individual may
not be considered qualified. For exanple, an individual with a

vi sual inpairnment that restricts his or her field of vision but
who is able to read unai ded woul d not be required to accept a
reader as an accommopdati on. However, if the individual were not
abl e to read unai ded and readi ng was an essential function of the
j ob, the individual would not be qualified for the job if he or
she refused a reasonabl e accommpdati on that woul d enabl e him or
her to read. See Senate Report at 34; House Labor Report at 65;
House Judiciary Report at 71-72.

Section 1630.10 Qualification Standards, Tests, and O her
Selection Criteria

The purpose of this provision is to ensure that individuals with
disabilities are not excluded fromjob opportunities unless they
are actually unable to do the job. It is to ensure that there is
a fit between job criteria and an applicant's (or enpl oyee's)
actual ability to do the job. Accordingly, job criteria that even
uni ntentionally screen out, or tend to screen out, an i ndividual
With a disability or a class of individuals with disabilities
because of their disability may not be used unless the enployer
denonstrates that that criteria, as used by the enployer, are

j ob- related to the position to which they are being applied and
are consistent with business necessity. The concept of "business
necessity" has the same neaning as the concept of "business
necessity" under Section 504 of the Rehabilitation Act of 1973.

Sel ection criteria that exclude, or tend to exclude, an

i ndividual with a disability or a class of individuals with
disabilities because of their disability but do not concern an
essential function of the job would not be consistent with
busi ness necessity.

The use of selection criteria that are related to an essenti al
function of the job may be consistent wi th business necessity.
However, selection criteria that are related to an essenti al
function of the job may not be used to exclude an individual with
a disability if that individual could satisfy the criteria with
t he provision of a reasonabl e accommbdati on. Experience under a
simlar provision of the regul ations inplenenting Section 504 of
the Rehabilitation Act indicates that challenges to sel ection
criteria are, in fact, nost often resol ved by reasonabl e
acconmodation. It is therefore anticipated that challenges to
sel ection criteria brought under this part will generally be
resolved in a |ike manner.

This provision is applicable to all types of selection criteria,

i ncludi ng safety requirenents, vision or hearing requirenents,
wal ki ng requirenents, lifting requirenents, and enpl oynment tests.
See Senate Report at 37-39; House Labor Report at 70-72; House
Judiciary Report at 42. As previously noted, however, it is not
the intent of this part to second guess an enpl oyer's busi ness

j udgnent with regard to production standards. (See section

1630. 2(n) Essential Functions). Consequently, production
standards will generally not be subject to a challenge under this
provi si on.



The Uni form CGui delines on Enpl oyee Sel ecti on Procedures (UCGESP)
29 CFR part 1607 do not apply to the Rehabilitation Act and are
simlarly inapplicable to this part.

Section 1630.11 Adm nistration of Tests

The intent of this provision is to further enphasize that
individuals with disabilities are not to be excluded fromjobs
that they can actually performnerely because a disability
prevents themfromtaking a test, or negatively influences the
results of a test, that is a prerequisite to the job. Read
together with the reasonabl e acconmodati on requirenment of section
1630.9, this provision requires that enploynent tests be

adm nistered to eligible applicants or enployees with
disabilities that inpair sensory, manual, or speaking skills in
formats that do not require the use of the inpaired skill.

The enpl oyer or other covered entity is, generally, only required
to provide such reasonabl e accommpdation if it knows, prior to
the admi nistration of the test, that the individual is disabled
and that the disability inpairs sensory, manual or speaking
skills. Thus, for exanple, it would be unlawful to adm nister a
written enploynment test to an individual who has infornmed the
enpl oyer, prior to the admnistration of the test, that he is

di sabled wth dyslexia and unable to read. In such a case, as a
reasonabl e acconmodati on and in accordance with this provision,
an alternative oral test should be adm nistered to that

i ndividual. By the sane token, a witten test may need to be
substituted for an oral test if the applicant taking the test is
an individual with a disability that inpairs speaking skills or

i npairs the processing of auditory information.

Cccasionally, an individual with a disability nmay not realize,
prior to the admnistration of a test, that he or she will need
an accommodation to take that particular test. In such a
situation, the individual with a disability, upon becom ng aware
of the need for an accommodati on, nust so informthe enpl oyer or
ot her covered entity. For exanple, suppose an individual with a
di sabl i ng visual inpairnment does not request an accommodation for
a witten exam nation because he or she is usually able to take
written tests with the aid of his or her own specially designed
lens. If, when the test is distributed, the individual wth a
disability discovers that the lens is insufficient to distinguish
the words of the test because of the unusually |ow color contrast
bet ween the paper and the ink, the individual would be entitled,
at that point, to request an acconmodati on. The enpl oyer or ot her
covered entity would, thereupon, have to provide a test with

hi gher contrast, schedule a retest, or provide any other

ef fecti ve accomodati on unless to do so woul d i npose an undue

har dshi p.

Ot her alternative or accessible test nodes or formats include the
adm ni stration of tests in large print or braille, or via a
reader or sign interpreter. Wiere it is not possible to test in
an alternative format, the enployer may be required, as a
reasonabl e accommpdation, to evaluate the skill to be tested in
anot her manner (e.g., through an interview, or through education
| i cense, or work experience requirenents). An enployer may al so
be required, as a reasonabl e accommodation, to allow nore tinme to
conplete the test. In addition, the enployer's obligation to nake
reasonabl e acconmopdati on extends to ensuring that the test site

I s accessible. (See section 1630.9 Not Maki ng Reasonabl e



Acconmpdati on) See Senate Report at 37-38; House Labor Report at
70-72; House Judiciary Report at 42; see also Stutts v. Freenan,
694 F.2d 666 (11th Cr. 1983); Crane v. Dole, 617 F. Supp. 156
(D.D.C. 1985).

This provision does not require that an enpl oyer offer every
applicant his or her choice of test format. Rather, this
provi sion only requires that an enpl oyer provide, upon advance
request, alternative, accessible tests to individuals with
disabilities that inpair sensory, manual, or speaking skills
needed to take the test.

This provision does not apply to enploynent tests that require

t he use of sensory, manual, or speaking skills where the tests
are intended to neasure those skills. Thus, an enployer could
require that an applicant with dyslexia take a witten test for a
particular position if the ability toread is the skill the test

| s designed to neasure. Simlarly, an enployer could require that
an applicant conplete a test within established tinme franmes if
speed were one of the skills for which the applicant was being
tested. However, the results of such a test could not be used to
exclude an individual with a disability unless the skill was
necessary to perform an essential function of the position and no
reasonabl e accommpdati on was avail abl e to enabl e the individual
to performthat function, or the necessary accommodati on woul d

| npose an undue har dshi p.

Section 1630. 13 Prohibited Medical Exam nations and Inquiries
Section 1630.13(a) Pre-enploynment Exami nation or Inquiry This
provi si on makes clear that an enployer cannot inquire as to

whet her an individual has a disability at the pre-offer stage of
the selection process. Nor can an enployer inquire at the pre-
of fer stage about an applicant's workers' conpensation history.

Enpl oyers may ask questions that relate to the applicant's
ability to performjob-related functions. However, these
questions should not be phrased in ternms of disability. An

enpl oyer, for exanple, may ask whether the applicant has a
driver's license, if driving is a job function, but may not ask
whet her the applicant has a visual disability. Enployers may ask
about an applicant's ability to performboth essential and
mar gi nal job functions. Enployers, though, may not refuse to hire
an applicant with a disability because the applicant's disability
prevents himor her fromperform ng margi nal functions. See
Senat e Report at 39; House Labor Report at 72-73; House Judiciary
Report at 42-43.

Section 1630.13(b) Exami nation or Inquiry of Enployees

The purpose of this provision is to prevent the admnistration to
enpl oyees of nedical tests or inquiries that do not serve a

| egitimat e busi ness purpose. For exanple, if an enpl oyee suddenly
starts to use increased amounts of sick |eave or starts to appear
si ckly, an enployer could not require that enployee to be tested
for AIDS, HV infection, or cancer unless the enployer can
denonstrate that such testing is job-related and consistent with
busi ness necessity. See Senate Report at 39; House Labor Report
at 75; House Judiciary Report at 44.

Section 1630. 14 Medical Exami nations and Inquiries Specifically
Permtted
Section 1630. 14(a) Pre-enploynment Inquiry

Enpl oyers are permtted to make pre-enploynent inquiries into the



ability of an applicant to performjob-related functions. This

i nquiry must be narrowy tailored. The enpl oyer may describe or
denonstrate the job function and inquire whether or not the
appl i cant can performthat function with or w thout reasonable
acconmodati on. For exanple, an enployer may explain that the job
requires assenbling small parts and ask if the individual wll be
able to performthat function, with or without reasonable
acconmodati on. See Senate Report at 39; House Labor Report at 73;
House Judiciary Report at 43.

An enpl oyer may al so ask an applicant to describe or to
denmonstrate how, with or w thout reasonable accommvodation, the
applicant will be able to performjob-related functions. Such a
request may be nade of all applicants in the same job category
regardl ess of disability. Such a request may al so be made of an
appl i cant whose known disability nmay interfere with or prevent

t he performance of a job-related function, whether or not the
enpl oyer routinely makes such a request of all applicants in the
| ob category. For exanple, an enployer may ask an individual with
one |l eg who applies for a position as a hone washi ng nmachi ne
repai rman to denonstrate or to explain how, with or w thout
reasonabl e acconmodati on, he would be able to transport hinself
and his tools down basenent stairs. However, the enpl oyer may not
inquire as to the nature or severity of the disability.
Therefore, for exanple, the enployer cannot ask how t he

i ndi vidual |ost the leg or whether the loss of the leg is

i ndi cative of an underlying inpairnent.

On the other hand, if the known disability of an applicant w |
not interfere with or prevent the performance of a job-rel ated
function, the enployer may only request a description or
denonstration by the applicant if it routinely makes such a
request of all applicants in the sane job category. So, for
exanple, it would not be permtted for an enpl oyer to request
that an applicant with one |leg denonstrate his ability to
assenble small parts while seated at a table, if the enpl oyer
does not routinely request that all applicants provide such a
denonstration

An enpl oyer that requires an applicant with a disability to
denonstrate how he or she will performa job-related function
nmust either provide the reasonabl e accommobdati on the applicant
needs to performthe function or permt the applicant to explain
how, with the accommodati on, he or she will performthe function.
If the job- related function is not an essential function, the
enpl oyer may not exclude the applicant with a disability because
of the applicant's inability to performthat function. Rather,
the enployer nust, as a reasonabl e accommodati on, either provide
an accommodation that will enable the individual to performthe
function, transfer the function to another position, or exchange
the function for one the applicant is able to perform

An enpl oyer may not use an application formthat |ists a nunber
of potentially disabling inpairnents and ask the applicant to
check any of the inpairnments he or she may have. In addition, as
not ed above, an enpl oyer may not ask how a particul ar individual
becane di sabled or the prognosis of the individual's disability.
The enployer is also prohibited from asking how often the
individual will require |eave for treatnment or use |eave as a
result of incapacitation because of the disability. However, the
enpl oyer may state the attendance requirenments of the job and

i nqui re whet her the applicant can neet them



An enployer is permtted to ask, on a test announcenent or
application form that individuals with disabilities who wll
require a reasonabl e accommbdation in order to take the test so
informthe enployer within a reasonabl e established tinme period
prior to the admnistration of the test. The enployer may al so
request that documentation of the need for the acconmodati on
acconpany the request. Requested accommodati ons may i ncl ude
accessible testing sites, nodified testing conditions and
accessible test formats. (See section 1630.11 Adnmi nistration of
Tests).

Physical agility tests are not nedical exam nations and so nay be
given at any point in the application or enploynment process. Such
tests nmust be given to all simlarly situated applicants or

enpl oyees regardl ess of disability. If such tests screen out or
tend to screen out an individual with a disability or a class of

i ndividuals with disabilities, the enployer would have to
denonstrate that the test is job-related and consistent with

busi ness necessity and that performance cannot be achieved with
reasonabl e acconmopdati on. (See section 1630.9 Not Making
Reasonabl e Acconmodati on: Process of Determ ning the Appropriate
Reasonabl e Acconmopdati on).

As previously noted, collecting information and inviting
individuals to identify thenselves as individuals with
disabilities as required to satisfy the affirmative action
requi renments of Section 503 of the Rehabilitation Act is not
restricted by this part. (See section 1630.1(b) and (c)
Applicability and Construction).

Section 1630. 14(b) Enpl oynent Entrance Exam nation

An enpl oyer is permtted to require post-offer nedical

exam nati ons before the enployee actually starts working. The
enpl oyer may condition the offer of enploynent on the results of
t he exam nation, provided that all entering enployees in the sane
| ob category are subjected to such an exam nation, regardl ess of
disability, and that the confidentiality requirenents specified
in this part are net.

This provision recognizes that in many industries, such as air
transportation or construction, applicants for certain positions
are chosen on the basis of many factors including physical and
psychol ogical criteria, sone of which may be identified as a
result of post-offer nedical exam nations given prior to entry on
duty. Only those enpl oyees who neet the enpl oyer's physical and
psychol ogical criteria for the job, with or w thout reasonable
acconmodation, will be qualified to receive confirnmed offers of
enpl oynment and begi n wor ki ng.

Medi cal exam nations permitted by this section are not required
to be job-related and consistent with business necessity.
However, if an enployer withdraws an of fer of enploynment because
t he medi cal exami nation reveals that the enpl oyee does not
satisfy certain enploynent criteria, either the exclusionary
criteria nmust not screen out or tend to screen out an individual
With a disability or a class of individuals with disabilities, or
they must be job- related and consistent with business necessity.
As part of the showi ng that an exclusionary criteriais

| ob-rel ated and consi stent with business necessity, the enployer
must al so denonstrate that there is no reasonabl e acconmodati on
that will enable the individual with a disability to performthe
essential functions of the job. See Conference Report at 59-60;



Senat e Report at 39; House Labor Report at 73-74; House Judiciary
Report at 43.

As an exanpl e, suppose an enpl oyer nakes a conditional offer of
enpl oynment to an applicant, and it is an essential function of
the job that the incunbent be available to work every day for the
next three nonths. An enploynent entrance exanination then
reveal s that the applicant has a disabling inpairnment that,
according to reasonabl e nedical judgnment that relies on the nost
current medi cal know edge, will require treatnment that wll
render the applicant unable to work for a portion of the three
nont h period. Under these circunstances, the enployer would be
able to withdraw t he enpl oynment offer wi thout violating this
part.

The information obtained in the course of a permtted entrance
exam nation or inquiry is to be treated as a confidential nedical
record and may only be used in a manner not inconsistent with
this part. State workers' conpensation |aws are not preenpted by
the ADA or this part. These |laws require the collection of
information fromindividuals for state adm ni strative purposes
that do not conflict with the ADA or this part. Consequently,
enpl oyers or other covered entities may submt information to
state workers' conpensation offices or second injury funds in
accordance with state workers' conpensation | aws w thout
violating this part.

Consistent with this section and with section 1630.16(f) of this
part, information obtained in the course of a permtted entrance
exam nation or inquiry may be used for insurance purposes
described in section 1630. 16(f).

Section 1630. 14(c) Exam nation of enpl oyees

This provision permts enployers to make inquiries or require
medi cal exam nations (fitness for duty exans) when there is a
need to determ ne whether an enployee is still able to perform
the essential functions of his or her job. The provision permts
enpl oyers or other covered entities to make inquiries or require
medi cal exam nations necessary to the reasonabl e acconmodati on
process described in this part. This provision also pernmts
periodi c physicals to determne fitness for duty or other nedical
nonitoring if such physicals or nonitoring are required by

medi cal standards or requirenments established by Federal, state,
or local law that are consistent with the ADA and this part (or
in the case of a federal standard, with Section 504 of the
Rehabilitation Act) in that they are job-rel ated and consi st ent
Wi t h busi ness necessity.

Such standards may include federal safety regulations that
regul ate bus and truck driver qualifications, as well as |aws
establ i shing nedical requirements for pilots or other air
transportati on personnel. These standards al so include health
st andar ds pronul gated pursuant to the Cccupational Safety and
Heal th Act of 1970, the Federal Coal Mne Health and Safety Act
of 1969, or other simlar statutes that require that enpl oyees
exposed to certain toxic and hazardous substances be nedically
nonitored at specific intervals. See House Labor Report at 74-
75.

The informati on obtained in the course of such exam nation or
inquiries is to be treated as a confidential medical record and



may only be used in a manner not inconsistent with this part.

Section 1630. 14(d) O her Acceptable Exam nations and Inquiries
Part 1630 permits voluntary medi cal exam nations, including

vol untary medi cal histories, as part of enployee health prograns.
These prograns often include, for exanple, nedical screening for
hi gh bl ood pressure, weight control counseling, and cancer
detection. Voluntary activities, such as bl ood pressure
nonitoring and the adm nistering of prescription drugs, such as
insulin, are also permtted. It should be noted, however, that

t he nmedi cal records devel oped in the course of such activities
must be maintained in the confidential manner required by this
part and nust not be used for any purpose in violation of this
part, such as limting health insurance eligibility. House Labor
Report at 75; House Judiciary Report at 43-44.

Section 1630. 15 Def enses

The section on defenses in part 1630 is not intended to be
exhaustive. However, it is intended to inform enployers of sone
of the potential defenses available to a charge of discrimnation
under the ADA and this part.

Section 1630. 15(a) D sparate Treatnent Defenses

The "traditional" defense to a charge of disparate treatnent
under title VII, as expressed in MDonnell Douglas Corp. v.

Green, 411 U S. 792 (1973), Texas Departnment of Comrunity
Affairs v. Burdine, 450 U S. 248 (1981), and their progeny, may
be applicable to charges of disparate treatnment brought under the
ADA. See Prewitt v. U S. Postal Service, 662 F.2d 292 (5th Cr
1981). Disparate treatnent neans, with respect to title I of the
ADA, that an individual was treated differently on the basis of
his or her disability. For exanple, disparate treatnent has
occurred where an enpl oyer excludes an enployee with a severe
facial disfigurement fromstaff meetings because the enpl oyer
does not |like to | ook at the enpl oyee. The individual is being
treated differently because of the enployer's attitude towards
his or her perceived disability. Disparate treatnent has al so
occurred where an enpl oyer has a policy of not hiring individuals
Wi th AIDS regardl ess of the individuals' qualifications.

The crux of the defense to this type of charge is that the

i ndi vidual was treated differently not because of his or her
disability but for a legitimte nondiscrimnatory reason such as
poor performance unrelated to the individual's disability. The
fact that the individual's disability is not covered by the
enpl oyer's current insurance plan or would cause the enpl oyer's
i nsurance prem unms or workers' conpensation costs to increase,
woul d not be a legitimate nondi scrimnatory reason justifying
di sparate treatnent of a individual with a disability. Senate
Report at 85; House Labor Report at 136 and House Judiciary
Report at 70. The defense of a legitinmate nondi scrimnatory
reason is rebutted if the all eged nondiscrimnatory reason is
shown to be pretextual

Section 1630. 15(b) and (c) Disparate |npact Defenses

D sparate i npact means, with respect to title |I of the ADA and
this part, that uniformly applied criteria have an adverse i npact
on an individual with a disability or a disproportionately
negative inpact on a class of individuals wth disabilities.
Section 1630.15(b) clarifies that an enpl oyer nmay use sel ection



criteria that have such a disparate inpact, i.e., that screen out
or tend to screen out an individual with a disability or a class
of individuals with disabilities only when they are job-rel ated
and consi stent with business necessity.

For exanple, an enployer interviews two candi dates for a
position, one of whomis blind. Both are equally qualified. The
enpl oyer decides that while it is not essential to the job it
woul d be convenient to have an enpl oyee who has a driver's

| i cense and so could occasionally be asked to run errands by car.
The enpl oyer hires the individual who is sighted because this

i ndi vidual has a driver's license. This is an exanple of a
uniformy applied criterion, having a driver's permt, that
screens out an individual who has a disability that makes it

| npossible to obtain a driver's permt. The enpl oyer woul d, thus,
have to show that this criterion is job-related and consi stent
Wi t h busi ness necessity. See House Labor Report at 55.

However, even if the criterion is job-related and consistent with
busi ness necessity, an enployer could not exclude an individual
With a disability if the criterion could be net or job
performance acconplished with a reasonabl e accommbdati on. For
exanpl e, suppose@

X7+3@ @ San enpl oyer requires, as part of its

application process, an interview that is job-related and

consi stent with business necessity. The enpl oyer woul d not be
able to refuse to hire a hearing inpaired applicant because he or
she could not be interviewed. This is so because an interpreter
coul d be provided as a reasonabl e accomobdati on that woul d al | ow
the individual to be interviewed, and thus satisfy the selection
criterion.

Wth regard to safety requirenents that screen out or tend to
screen out an individual with a disability or a class of

i ndividuals with disabilities, an enployer nust denonstrate that
the requirenent, as applied to the individual, satisfies the
"direct threat" standard in section 1630.2(r) in order to show
that the requirenment is job related and consistent w th business
necessity.

Section 1630.15(c) clarifies that there may be uniformy applied
standards, criteria and policies not relating to selection that
may al so screen out or tend to screen out an individual with a
disability or a class of individuals with disabilities. Like

sel ection criteria that have a disparate inpact, non-sel ection
criteria having such an inpact may al so have to be job-rel ated
and consistent with business necessity, subject to consideration
of reasonabl e accommodati on.

It should be noted, however, that some uniformy applied

enpl oynment policies or practices, such as | eave policies, are not
subject to chall enge under the adverse inpact theory. "No-I|eave"
policies (e.g., no |l eave during the first six nonths of

enpl oynment) are |ikew se not subject to challenge under the
adver se inpact theory. However, an enployer, in spite of its
"no-| eave" policy, may, in appropriate circunstances, have to
consi der the provision of |eave to an enployee with a disability
as a reasonabl e accommodati on, unless the provision of |eave
woul d i npose an undue hardshi p. See discussion at section 1630.5
Limting, Segregating and C assifying, and section 1630. 10
Qual i fication Standards, Tests, and O her Selection Criteria.

Section 1630. 15(d) Defense to Not Mki ng Reasonabl e Accombdati on



An enpl oyer or other covered entity alleged to have discrim nated
because it did not make a reasonabl e accommpbdati on, as required
by this part, may offer as a defense that it woul d have been an
undue hardship to nake the acconmodati on

It should be noted, however, that an enpl oyer cannot sinply
assert that a needed accommodation will cause it undue hardshi p,
as defined in section 1630.2(p), and thereupon be relieved of the
duty to provi de accommodation. Rather, an enployer will have to
present evidence and denonstrate that the acconmodation will, in
fact, cause it undue hardship. Wether a particular accomobdati on
Wi | | inpose an undue hardship for a particul ar enployer is
determ ned on a case by case basis. Consequently, an
acconmodati on that poses an undue hardship for one enpl oyer at a
particular tinme may not pose an undue hardship for another

enpl oyer, or even for the same enployer at another tine.

Li kew se, an accommodati on that poses an undue hardship for one
enpl oyer in a particular job setting, such as a tenporary
construction worksite, may not pose an undue hardship for another
enpl oyer, or even for the same enployer at a permanent worksite.
See House Judiciary Report at 42.

The concept of undue hardship that has evol ved under Section 504
of the Rehabilitation Act and is enbodied in this part is unlike
t he "undue hardshi p” defense associated with the provision of
religious accommobdation under title VII of the Gvil Rights Act
of 1964. To denonstrate undue hardship pursuant to the ADA and
this part, an enployer nust show substantially nmore difficulty or
expense than woul d be needed to satisfy the "de minims" title
VI| standard of undue hardship. For exanple, to denonstrate that
t he cost of an accommobdati on poses an undue hardship, an enpl oyer
woul d have to show that the cost is undue as conpared to the

enpl oyer's budget. Sinply conparing the cost of the accommobdati on
to the salary of the individual with a disability in need of the
accommodation will not suffice. Mdreover, even if it is

determ ned that the cost of an acconmobdati on woul d undul y burden
an enpl oyer, the enployer cannot avoid nmaking the accommodati on
if the individual with a disability can arrange to cover that
portion of the cost that rises to the undue hardship |evel, or
can otherwi se arrange to provide the accommobdati on. Under such

ci rcunmst ances, the necessary acconmodati on woul d no | onger pose
an undue hardshi p. See Senate Report at 36; House Labor Report at
68-69; House Judiciary Report at 40-41.

Excessive cost is only one of several possible bases upon which
an enpl oyer m ght be able to denonstrate undue hardshi p.

Al ternatively, for exanple, an enployer could denonstrate that
the provision of a particular accommopdati on woul d be unduly

di sruptive to its other enployees or to the functioning of its
busi ness. The terns of a collective bargai ning agreenent nay be
relevant to this determ nation. By way of illustration, an

enpl oyer would likely be able to show undue hardship if the

enpl oyer could show that the requested accommobdati on of the
upwar d adj ustnent of the business' thernpbstat would result in it
becom ng unduly hot for its other enployees, or for its patrons
or customers. The enpl oyer would thus not have to provide this
accommodati on. However, if there were an alternate accomodati on
that would not result in undue hardship, the enployer woul d have
to provide that acconmodati on

It should be noted, noreover, that the enployer would not be able
to show undue hardship if the disruption to its enployees were
the result of those enployees' fears or prejudices toward the



individual's disability and not the result of the provision of

t he accommobdati on. Nor woul d the enpl oyer be able to denonstrate
undue hardship by show ng that the provision of the accombdati on
has a negative inpact on the norale of its other enpl oyees but
not on the ability of these enployees to performtheir jobs.

Section 1630. 15(e) Defense - Conflicting Federal Laws and
Regul ati ons

There are several Federal |aws and regul ations that address

medi cal standards and safety requirenents. If the all eged

di scrimnatory action was taken in conpliance with another
Federal |aw or regul ation, the enployer may offer its obligation
to conply with the conflicting standard as a defense. The

enpl oyer's defense of a conflicting Federal requirenment or
regul ati on may be rebutted by a show ng of pretext, or by show ng
that the Federal standard did not require the discrimnatory
action, or that there was a non- exclusionary neans to conply

Wi th the standard that would not conflict with this part. See
House Labor Report at 74.

Section 1630.16 Specific Activities Permtted
Section 1630.16(a) Religious Entities

Rel i gi ous organi zations are not exenpt fromtitle |I of the ADA or
this part. A religious corporation, association, educational
institution, or society may give a preference in enploynent to

i ndi vidual s of the particular religion, and may require that
appl i cants and enpl oyees conformto the religious tenets of the
organi zati on. However, a religious organization nay not

di scrim nate against an individual who satisfies the permtted
religious criteria because that individual is disabled. The
religious entity, in other words, is required to consider
qualified individuals with disabilities who satisfy the permtted
religious criteria on an equal basis with qualified individuals
Wi t hout disabilities who simlarly satisfy the religious
criteria. See Senate Report at 42; House Labor Report at 76-77;
House Judiciary Report at 46.

Section 1630. 16(b) Regul ati on of Al cohol and Drugs

This provision permts enployers to establish or conply with
certain standards regul ating the use of drugs and al cohol in the
wor kpl ace. It also allows enployers to hold al coholics and
persons who engage in the illegal use of drugs to the sane
performance and conduct standards to which it holds all of its
ot her enpl oyees. Individuals disabled by al coholismare entitled
to the sane protections accorded other individuals with
disabilities under this part. As noted above, individuals
currently engaging in the illegal use of drugs are not

i ndividuals with disabilities for purposes of part 1630 when the
enpl oyer acts on the basis of such use.

Section 1630.16(c) Drug Testing

This provision reflects title I's neutrality toward testing for

the illegal use of drugs. Such drug tests are neither encouraged,
aut hori zed nor prohibited. The results of such drug tests may be
used as a basis for disciplinary action. Tests for the illegal

use of drugs are not considered medi cal exam nations for purposes
of this part. If the results reveal information about an

i ndi vidual's nedical condition beyond whether the individual is
currently engaging in the illegal use of drugs, this additional



information is to be treated as a confidential nedical record.
For exanple, if a test for the illegal use of drugs reveals the
presence of a controll ed substance that has been lawfully
prescribed for a particular nedical condition, this information
Is to be treated as a confidential nedical record. See House
Labor Report at 79; House Judiciary Report at 47.

Section 1630.16(e) Infectious and Comuni cabl e Di seases; Food
Handl i ng Jobs

Thi s provision addressing food handling jobs applies the "direct
threat"” analysis to the particular situation of accommodati ng

i ndi viduals with infectious or conmuni cabl e di seases that are
transm tted through the handling of food. The Departnent of

Heal th and Human Services is to prepare a |list of infectious and
conmuni cabl e di seases that are transmtted through the handling
of food. If an individual with a disability has one of the |isted
di seases and works in or applies for a position in food handling,
t he enpl oyer nust determ ne whether there is a reasonabl e

acconmodation that will elimnate the risk of transmtting the
di sease through the handling of food. If there is an
acconmodation that will not pose an undue hardship, and that wl|

prevent the transm ssion of the disease through the handling of

f ood, the enployer must provide the accomodation to the

i ndi vidual . The enpl oyer, under these circunstances, would not be
permtted to discrimnate against the individual because of the
need to provide the reasonabl e acconmobdati on and woul d be
required to maintain the individual in the food handling job.

| f no such reasonabl e acconmodation i s possible, the enployer may
refuse to assign, or to continue to assign the individual to a
position involving food handling. This nmeans that if such an

I ndi vidual is an applicant for a food handling position the

enpl oyer is not required to hire the individual. However, if the
i ndividual is a current enployee, the enpl oyer would be required
to consider the accommodation of reassignnment to a vacant
position not involving food handling for which the individual is
qual i fied. Conference Report at 61-63. (See section 1630.2(r)
Direct Threat).

Section 1630.16(f) Health Insurance, Life Insurance, and O her
Benefit Pl ans

This provisionis alimted exenption that is only applicable to

t hose who establish, sponsor, observe or adm nister benefit

pl ans, such as health and life insurance plans. It does not apply
to those who establish, sponsor, observe or adm nister plans not

i nvol ving benefits, such as liability insurance plans.

The purpose of this provisionis to permt the devel opnent and
adm ni stration of benefit plans in accordance with accepted
principles of risk assessnment. This provision is not intended to
di srupt the current regulatory structure for self-insured

enpl oyers. These enpl oyers may establish, sponsor, observe, or
adm nister the terns of a bona fide benefit plan not subject to
state | aws that regulate insurance. This provision is al so not

i ntended to disrupt the current nature of insurance underwiting,
or current insurance industry practices in sales, underwiting,
pricing, admnistrative and other services, clains and sim|ar

I nsurance related activities based on classification of risks as
regul ated by the States.

The activities permtted by this provision do not violate part



1630 even if they result inlimtations on individuals with
disabilities, provided that these activities are not used as a
Ssubt erfuge to evade the purposes of this part. Wether or not
these activities are being used as a subterfuge is to be
determ ned without regard to the date the insurance plan or
enpl oyee benefit plan was adopt ed.

However, an enployer or other covered entity cannot deny a
qualified individual with a disability equal access to insurance
or subject a qualified individual with a disability to different
terms or conditions of insurance based on disability alone, if
the disability does not pose increased risks. Part 1630 requires
t hat deci sions not based on risk classification be made in
conformty with non-discrimnation requirenents. See Senate
Report at 84-86; House Labor Report at 136-138; House Judiciary
Report at 70-71. See the discussion of section 1630.5 Limting,
Segregati ng and d assi fying.



