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Appendi x A to Part 35 -- Preanble to Regul ati on on
Nondi scrim nation on the Basis of Disability in State and Local
Gover nment Services (Published July 26, 1991)

Aut hority: 5 U S.C. 301, 28 U S.C 509, 510; Title Il, Pub. L.
101-336 (42 U.S. C. 12134).

Subpart A -- General
{35. 101 Pur pose.

The purpose of this part is to effectuate subtitle A of title |
of the Americans with Disabilities Act of 1990, which prohibits
di scrimnation on the basis of disability by public entities.

{35.102 Application.

(a) Except as provided in paragraph (b) of this section, this
part applies to all services, prograns, and activities provided
or made avail able by public entities.

(b) To the extent that public transportation services, prograns,
and activities of public entities are covered by subtitle B of
title Il of the ADA, they are not subject to the requirenents of
this part.

{35.103 Rel ationship to other |aws.

(a) Rule of interpretation. Except as otherw se provided in
this part, this part shall not be construed to apply a | esser
standard than the standards applied under title V of the
Rehabilitation Act of 1973 or the regulations issued by Federal
agencies pursuant to that title.

(b) Oher laws. This part does not invalidate or limt the
renedi es, rights, and procedures of any other Federal |aws, or
State or local laws (including State common | aw) that provide
greater or equal protection for the rights of individuals with
di sabilities or individuals associated with them

{35.104 Definitions.
For purposes of this part, the term--

Act neans the Anericans with Disabilities Act (Pub. L. 101- 336,
104 Stat. 327, 42 U.S.C. 12101-12213 and 47 U.S.C. 225 and 611).

Assi stant Attorney General neans the Assistant Attorney General,
Civil Rights Division, United States Department of Justice.

Auxi liary aids and services includes--
(1) Qualified interpreters, notetakers, transcription services,

written materials, tel ephone handset anplifiers, assistive
| i steni ng devices, assistive |listening systens, telephones



conpatible with hearing aids, closed caption decoders, open and
cl osed captioning, tel ecomunications devices for deaf persons
(TDD s), videotext displays, or other effective nmethods of making
aurally delivered materials available to individuals with hearing
| mpai rment s;

(2) Qualified readers, taped texts, audio recordings, Brailled
materials, large print materials, or other effective nethods of
maki ng visually delivered materials available to individuals with
vi sual i npairnents;

(3) Acquisition or nodification of equipnent or devices; and
(4) Oher simlar services and actions.

Compl ete conplaint nmeans a witten statenent that contains the
conpl ai nant' s nanme and address and describes the public entity's
al | eged discrimnatory action in sufficient detail to informthe
agency of the nature and date of the alleged violation of this
part. It shall be signed by the conplai nant or by soneone
aut hori zed to do so on his or her behalf. Conplaints filed on
behal f of classes or third parties shall describe or identify (by
nane, if possible) the alleged victinms of discrimnmnation.

Current illegal use of drugs neans illegal use of drugs that
occurred recently enough to justify a reasonable belief that a
person's drug use is current or that continuing use is a real and
ongoi ng probl em

Desi gnat ed agency neans the Federal agency designated under
subpart G of this part to oversee conpliance activities under
this part for particular conponents of State and | ocal
gover nnent s.

Disability neans, with respect to an individual, a physical or
mental inpairnment that substantially [imts one or nore of the
major life activities of such individual; a record of such an
i mpai rment; or being regarded as having such an inpairnent.

(1) (i) The phrase physical or nmental inpairnment neans --

(A) Any physiol ogi cal disorder or condition, cosnetic
di sfigurenent, or anatomi cal |oss affecting one or nore of the
foll owi ng body systens: neurol ogi cal, nuscul oskel etal, speci al
sense organs, respiratory (including speech organs),
cardi ovascul ar, reproductive, digestive, genitourinary, hem c and
| ynphatic, skin, and endocrine;

(B) Any nental or psychol ogi cal disorder such as nenta
retardation, organic brain syndrone, enotional or nental ill ness,
and specific learning disabilities.

(i1i) The phrase physical or nental inpairnment includes, but is
not limted to, such contagi ous and noncont agi ous di seases and
condi tions as orthopedic, visual, speech and hearing inpairnents,



cerebral pal sy, epilepsy, nuscular dystrophy, nultiple sclerosis,
cancer, heart disease, diabetes, nental retardation, enotional
i1l ness, specific learning disabilities, HV disease (whether
synptomati c or asynptomatic), tuberculosis, drug addiction, and
al cohol i sm

(i1i1) The phrase physical or nental inpairnent does not include
honosexual ity or bisexuality.

(2) The phrase major life activities means functions such as
caring for one's self, perform ng manual tasks, wal ki ng, seeing,
heari ng, speaking, breathing, |earning, and worKking.

(3) The phrase has a record of such an inpairnent neans has a
hi story of, or has been m sclassified as having, a nental or
physi cal inpairnment that substantially limts one or nore major
life activities.

(4) The phrase is regarded as having an inpairnment neans-

(1) Has a physical or nmental inpairnment that does not
substantially limt major |ife activities but that is treated by
a public entity as constituting such a limtation;

(1i) Has a physical or nental inpairnent that substantially
limts major |ife activities only as a result of the attitudes of
ot hers toward such inpairnent; or

(ti1) Has none of the inpairnments defined in paragraph (1) of
this definition but is treated by a public entity as having such
an inpairnent.

(5) The termdisability does not include --

(1) Transvestism transsexualism pedophilia, exhibitionism
voyeurism gender identity disorders not resulting from physical
| mpai rments, or other sexual behavior disorders;

(ii) Conpul sive ganbling, kleptomania, or pyronmania; or

(ii1) Psychoactive substance use disorders resulting from
current illegal use of drugs.

Drug nmeans a controll ed substance, as defined in schedul es |
t hrough V of section 202 of the Controlled Substances Act (21 U
S.C. 812).

Facility neans all or any portion of buildings, structures,
sites, conpl exes, equipnent, rolling stock or other conveyances,
roads, wal ks, passageways, parking lots, or other real or
personal property, including the site where the building,
property, structure, or equipnent is |ocated.

Hi storic preservation prograns neans prograns conducted by a



public entity that have preservation of historic properties as a
primary purpose.

Hi storic properties neans those properties that are listed or
eligible for listing in the National Register of Hi storic Places
or properties designated as historic under State or |ocal |aw

Il egal use of drugs nmeans the use of one or nore drugs, the
possession or distribution of which is unlawful under the
Control |l ed Substances Act (21 U.S.C. 812). The termillegal use
of drugs does not include the use of a drug taken under
supervision by a licensed health care professional, or other uses
aut hori zed by the Controll ed Substances Act or other provisions
of Federal |aw.

I ndi vidual with a disability nmeans a person who has a
disability. The termindividual with a disability does not
i nclude an individual who is currently engaging in the illegal
use of drugs, when the public entity acts on the basis of such
use.

Public entity neans --
(1) Any State or |ocal governnent;

(2) Any departnent, agency, special purpose district, or other
instrumentality of a State or States or |ocal government; and

(3) The National Railroad Passenger Corporation, and any
conmuter authority (as defined in section 103(8) of the Rai
Passenger Service Act).

Qualified individual with a disability nmeans an individual with
a disability who, with or without reasonable nodifications to
rul es, policies, or practices, the renoval of architectural,
conmuni cation, or transportation barriers, or the provision of
auxiliary aids and services, neets the essential eligibility
requirenents for the receipt of services or the participation in
prograns or activities provided by a public entity.

Qualified interpreter means an interpreter who is able to
interpret effectively, accurately, and inpartially both
receptively and expressively, using any necessary specialized
vocabul ary.

Section 504 neans section 504 of the Rehabilitation Act of 1973
(Pub. L. 93-112, 87 Stat. 394 (29 U.S.C. 794)), as anended.
State neans each of the several States, the District of
Col unbi a, the Commonweal th of Puerto R co, Guam Anerican Sanpa,
the Virgin Islands, the Trust Territory of the Pacific Islands,
and t he Commpnweal th of the Northern Mriana | sl ands.

{35. 105 Sel f-eval uati on.



(a) A public entity shall, within one year of the effective date
of this part, evaluate its current services, policies, and
practices, and the effects thereof, that do not or may not neet
the requirenents of this part and, to the extent nodification of
any such services, policies, and practices is required, the
public entity shall proceed to nake the necessary nodifications.

(b) A public entity shall provide an opportunity to interested
persons, including individuals with disabilities or organi zations
representing individuals with disabilities, to participate in the
sel f-eval uation process by submtting comrents.

(c) A public entity that enploys 50 or nore persons shall, for
at |least three years follow ng conpletion of the self-
eval uation, maintain on file and nake available for public

I nspecti on:

(1) Alist of the interested persons consulted;

(2) A description of areas exam ned and any problens identified;
and

(3) A description of any nodifications made.

(d) If a public entity has already conplied with the self-
eval uation requirenent of a regulation inplenenting section 504
of the Rehabilitation Act of 1973, then the requirenents of this
section shall apply only to those policies and practices that
were not included in the previous self-eval uation.

{35.106 Noti ce.

A public entity shall nake available to applicants,

partici pants, beneficiaries, and other interested persons

I nformati on regarding the provisions of this part and its
applicability to the services, prograns, or activities of the
public entity, and make such information available to themin
such manner as the head of the entity finds necessary to apprise
such persons of the protections against discrimnation assured
them by the Act and this part.

{35. 107 Designation of responsible enployee and adopti on of
gri evance procedures.

(a) Designation of responsible enployee. A public entity that
enpl oys 50 or nore persons shall designate at | east one enpl oyee
to coordinate its efforts to conply with and carry out its
responsibilities under this part, including any investigation of
any conpl aint comrunicated to it alleging its nonconpliance with
this part or alleging any actions that woul d be prohibited by
this part. The public entity shall make available to al
i nterested individuals the name, office address, and tel ephone
nunber of the enpl oyee or enpl oyees designated pursuant to this
par agr aph.



(b) Conplaint procedure. A public entity that enpl oys 50 or
nore persons shall adopt and publish grievance procedures
providing for pronpt and equitable resolution of conplaints
al | eging any action that would be prohibited by this part.

{{35.108 - 35.129 [Reserved]
Subpart B -- General Requirenents
{35. 130 General prohibitions against discrimnation.

(a) No qualified individual with a disability shall, on the
basis of disability, be excluded fromparticipation in or be
deni ed the benefits of the services, prograns, or activities of a
public entity, or be subjected to discrimnation by any public
entity.

(b)(1) A public entity, in providing any aid, benefit, or
service, may not, directly or through contractual, |icensing, or
ot her arrangenents, on the basis of disability --

(i) Deny a qualified individual with a disability the
opportunity to participate in or benefit fromthe aid, benefit,
or service;

(ii) Afford a qualified individual with a disability an
opportunity to participate in or benefit fromthe aid, benefit,
or service that is not equal to that afforded others;

(ti1) Provide a qualified individual with a disability with an
aid, benefit, or service that is not as effective in affording
equal opportunity to obtain the sanme result, to gain the sane
benefit, or to reach the sane | evel of achievenent as that
provi ded to ot hers;

(iv) Provide different or separate aids, benefits, or services
to individuals with disabilities or to any class of individuals
With disabilities than is provided to others unless such action
IS necessary to provide qualified individuals with disabilities
wi th aids, benefits, or services that are as effective as those
provi ded to ot hers;

(v) Aid or perpetuate discrimnation against a qualified
individual with a disability by providing significant assistance
to an agency, organization, or person that discrimnates on the
basis of disability in providing any aid, benefit, or service to
beneficiaries of the public entity's program

(vi) Deny a qualified individual with a disability the
opportunity to participate as a nenber of planning or advisory
boar ds;

(vii) OGherwise limt a qualified individual with a disability
in the enjoynent of any right, privilege, advantage, or



opportunity enjoyed by others receiving the aid, benefit, or
servi ce.

(2) A public entity nmay not deny a qualified individual with a
disability the opportunity to participate in services, prograns,
or activities that are not separate or different, despite the
exi stence of perm ssibly separate or different prograns or
activities.

(3) Apublic entity may not, directly or through contractual or
ot her arrangenents, utilize criteria or nethods of
adm ni strati on:

(1) That have the effect of subjecting qualified individuals
Wi th disabilities to discrimnation on the basis of disability;

(i1i) That have the purpose or effect of defeating or
substantially inpairing acconplishnment of the objectives of the
public entity's programw th respect to individuals with
di sabilities; or

(ii1) That perpetuate the discrimnation of another public
entity if both public entities are subject to common
adm ni strative control or are agencies of the sane State.

(4) A public entity nmay not, in determning the site or |ocation
of a facility, nake selections --

(i) That have the effect of excluding individuals with
disabilities from denying themthe benefits of, or otherw se
subjecting themto discrimnation; or

(ii) That have the purpose or effect of defeating or
substantially inpairing the acconplishnment of the objectives of
the service, program or activity with respect to individuals
wi th disabilities.

(5) A public entity, in the selection of procurenent
contractors, nmay not use criteria that subject qualified

i ndividuals with disabilities to discrimnation on the basis of
di sability.

(6) A public entity nmay not administer a |licensing or
certification programin a manner that subjects qualified

i ndividuals with disabilities to discrimnation on the basis of
disability, nor may a public entity establish requirenents for
the prograns or activities of licensees or certified entities
t hat subject qualified individuals with disabilities to
di scrimnation on the basis of disability. The prograns or
activities of entities that are licensed or certified by a public
entity are not, thenselves, covered by this part.

(7) A public entity shall make reasonabl e nodifications in
policies, practices, or procedures when the nodifications are
necessary to avoid discrimnation on the basis of disability,



unl ess the public entity can denonstrate that naking the
nodi fications would fundanentally alter the nature of the
service, program or activity.

(8) A public entity shall not inpose or apply eligibility
criteria that screen out or tend to screen out an individual wth
a disability or any class of individuals with disabilities from
fully and equally enjoying any service, program or activity,
unl ess such criteria can be shown to be necessary for the
provi sion of the service, program or activity being offered.

(c) Nothing in this part prohibits a public entity from
provi di ng benefits, services, or advantages to individuals with
disabilities, or to a particular class of individuals with
di sabilities beyond those required by this part.

(d) A public entity shall adm nister services, prograns, and
activities in the nost integrated setting appropriate to the
needs of qualified individuals with disabilities.

(e)(1) Nothing in this part shall be construed to require an
individual with a disability to accept an acconmodati on, aid,
service, opportunity, or benefit provided under the ADA or this
part whi ch such individual chooses not to accept.

(2) Nothing in the Act or this part authorizes the
representative or guardian of an individual with a disability to
decline food, water, nedical treatnent, or nedical services for
t hat individual.

(f) A public entity nmay not place a surcharge on a particul ar
individual with a disability or any group of individuals with
disabilities to cover the costs of neasures, such as the
provi sion of auxiliary aids or program accessibility, that are
required to provide that individual or group with the
nondi scrimnatory treatnment required by the Act or this part.

(g) A public entity shall not exclude or otherw se deny equal
services, progranms, or activities to an individual or entity
because of the known disability of an individual with whomthe
i ndi vidual or entity is known to have a relationship or
associ ati on.

{35.131 Il |l egal use of drugs.

(a) CGeneral. (1) Except as provided in paragraph (b) of this
section, this part does not prohibit discrimnation against an
i ndi vi dual based on that individual's current illegal use of
dr ugs.

(2) A public entity shall not discrimnate on the basis of
i1l egal use of drugs against an individual who is not engaging in
current illegal use of drugs and who--



(1) Has successfully conpleted a supervised drug rehabilitation
program or has otherw se been rehabilitated successfully;

(ii) Is participating in a supervised rehabilitation program or
(iii) Is erroneously regarded as engaging in such use.

(b) Health and drug rehabilitation services. (1) A public
entity shall not deny health services, or services provided in
connection with drug rehabilitation, to an individual on the
basis of that individual's current illegal use of drugs, if the
i ndividual is otherwise entitled to such services.

(2) A drug rehabilitation or treatnment program may deny
participation to individuals who engage in illegal use of drugs
while they are in the program

(c) Drug testing. (1) This part does not prohibit a public
entity from adopting or adm ni stering reasonable policies or
procedures, including but not Iimted to drug testing, designed
to ensure that an individual who fornmerly engaged in the illegal
use of drugs is not now engaging in current illegal use of drugs.

(2) Nothing in paragraph (c) of this section shall be construed
to encourage, prohibit, restrict, or authorize the conduct of
testing for the illegal use of drugs.

{35. 132 Snoki ng.

This part does not preclude the prohibition of, or the
I mposition of restrictions on, snoking in transportation covered
by this part.

{35. 133 Mai ntenance of accessible features.

(a) A public accommobdation shall maintain in operable working
condition those features of facilities and equi pnent that are
required to be readily accessible to and usabl e by persons with
disabilities by the Act or this part.

(b) This section does not prohibit isolated or tenporary
interruptions in service or access due to nmai ntenance or repairs.
{35.134 Retaliation or coercion.

(a) No private or public entity shall discrimnm nate agai nst any

i ndi vi dual because that individual has opposed any act or
practice made unlawful by this part, or because that individual
made a charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing under the Act or this
part.

(b) No private or public entity shall coerce, intimdate,
threaten, or interfere with any individual in the exercise or
enj oynment of, or on account of his or her having exercised or
enj oyed, or on account of his or her having aided or encouraged



any other individual in the exercise or enjoynent of, any right
granted or protected by the Act or this part.

{35. 135 Personal devices and services.

This part does not require a public entity to provide to

i ndividuals with disabilities personal devices, such as
wheel chairs; individually prescribed devices, such as
prescription eyegl asses or hearing aids; readers for personal use
or study; or services of a personal nature including assistance
in eating, toileting, or dressing.

{{35.136 - 35.139 [Reserved]
Subpart C -- Enpl oynent
{35. 140 Enpl oynment discrim nation prohibited.

(a) No qualified individual with a disability shall, on the
basis of disability, be subjected to discrimnation in enploynent
under any service, program or activity conducted by a public
entity.

(b)(1) For purposes of this part, the requirenents of title I of
the Act, as established by the regul ations of the Equal

Enpl oyment Cpportunity Comm ssion in 29 CFR part 1630, apply to
enpl oynment in any service, program or activity conducted by a
public entity if that public entity is also subject to the
jurisdiction of title I.

(2) For the purposes of this part, the requirenents of section
504 of the Rehabilitation Act of 1973, as established by the
regul ations of the Departnent of Justice in 28 CFR Part 41, as
t hose requirenents pertain to enploynent, apply to enploynent in
any service, program or activity conducted by a public entity if
that public entity is not also subject to the jurisdiction of
title 1.

{{35.141 - 35.148 [Reserved]
Subpart D -- Program Accessibility
{35.149 Discrimnation prohibited.

Except as otherw se provided in {35.150, no qualified individual
With a disability shall, because a public entity's facilities are
I naccessible to or unusable by individuals with disabilities, be
excluded from participation in, or be denied the benefits of the
services, progranms, or activities of a public entity, or be
subjected to discrimnation by any public entity.

{35.150 Existing facilities.

(a) CGeneral. A public entity shall operate each servi ce,
program or activity so that the service, program or activity,



when viewed in its entirety, is readily accessible to and usabl e
by individuals with disabilities. This paragraph does not --

(1) Necessarily require a public entity to make each of its
existing facilities accessible to and usable by individuals with
di sabilities;

(2) Require a public entity to take any action that would
threaten or destroy the historic significance of an historic
property; or

(3) Require a public entity to take any action that it can
denmonstrate would result in a fundanental alteration in the
nature of a service, program or activity or in undue financial
and adm ni strative burdens. |In those circunstances where
personnel of the public entity believe that the proposed action
woul d fundanentally alter the service, program or activity or
woul d result in undue financial and adm nistrative burdens, a
public entity has the burden of proving that conpliance with {35.
150(a) of this part would result in such alteration or burdens.
The deci sion that conpliance would result in such alteration or
burdens must be made by the head of a public entity or his or her
desi gnee after considering all resources available for use in the
f undi ng and operation of the service, program or activity, and
must be acconpanied by a witten statenent of the reasons for
reaching that conclusion. |If an action would result in such an
alteration or such burdens, a public entity shall take any other
action that would not result in such an alteration or such
burdens but woul d neverthel ess ensure that individuals with
disabilities receive the benefits or services provided by the
public entity.

(b) Methods. (1) General. A public entity may conply with the
requi renents of this section through such neans as redesign of
equi pment, reassi gnnment of services to accessible buil dings,
assi gnment of aides to beneficiaries, hone visits, delivery of
services at alternate accessible sites, alteration of existing
facilities and construction of new facilities, use of accessible
rolling stock or other conveyances, or any other nethods that
result in making its services, prograns, or activities readily
accessible to and usable by individuals with disabilities. A
public entity is not required to nake structural changes in
existing facilities where other nmethods are effective in
achi eving conpliance with this section. A public entity, in
maki ng alterations to existing buildings, shall neet the
accessibility requirenments of {35.151. In choosing anong
avai | abl e met hods for neeting the requirenments of this section, a
public entity shall give priority to those nmethods that offer
services, progranms, and activities to qualified individuals with
disabilities in the nost integrated setting appropriate.

(2) Historic preservation progranms. In neeting the requirenents
of {35.150(a) in historic preservation prograns, a public entity
shall give priority to methods that provide physical access to
individuals with disabilities. 1In cases where a physical



alteration to an historic property is not required because of
paragraph (a)(2) or (a)(3) of this section, alternative nethods
of achi eving program accessibility include --

(1) Using audio-visual materials and devices to depict those
portions of an historic property that cannot otherw se be made
accessi bl e;

(1i) Assigning persons to guide individuals with handicaps into
or through portions of historic properties that cannot otherw se
be made accessible; or

(ii1) Adopting other innovative nethods.

(c) Time period for conpliance. Were structural changes in
facilities are undertaken to conply with the obligations
est abl i shed under this section, such changes shall be nmade within
three years of the effective date of this part, but in any event
as expeditiously as possible.

(d) Transition plan. (1) In the event that structural changes
to facilities will be undertaken to achi eve program
accessibility, a public entity that enploys 50 or nore persons
shal | develop, within six nonths of the effective date of this
part, a transition plan setting forth the steps necessary to
conpl ete such changes. A public entity shall provide an
opportunity to interested persons, including individuals with
disabilities or organizations representing individuals with
disabilities, to participate in the devel opnent of the transition
plan by submtting cormments. A copy of the transition plan shal
be made avail abl e for public inspection.

(2) If a public entity has responsibility or authority over
streets, roads, or wal kways, its transition plan shall include a
schedul e for providing curb ranmps or other sloped areas where
pedestrian wal ks cross curbs, giving priority to wal kways serving
entities covered by the Act, including State and | ocal governnent
offices and facilities, transportation, places of public
acconmodat i on, and enpl oyers, followed by wal kways servi ng ot her
ar eas.

(3) The plan shall, at a m ni num - -

(1) ldentify physical obstacles in the public entity's
facilities that limt the accessibility of its prograns or
activities to individuals with disabilities;

(i1i) Describe in detail the methods that will be used to nake
the facilities accessible;

(1i1) Specify the schedule for taking the steps necessary to
achi eve conpliance with this section and, if the tinme period of
the transition plan is |longer than one year, identify steps that
wi | | be taken during each year of the transition period; and

(iv) Indicate the official responsible for inplenmentation of the
pl an.



(4) If a public entity has already conplied with the transition
pl an requi rement of a Federal agency regul ation inplenenting
section 504 of the Rehabilitation Act of 1973, then the
requi renments of this paragraph shall apply only to those policies
and practices that were not included in the previous transition
pl an.

{35. 151 New construction and alterations.

(a) Design and construction. Each facility or part of a
facility constructed by, on behalf of, or for the use of a public
entity shall be designed and constructed in such manner that the
facility or part of the facility is readily accessible to and
usable by individuals with disabilities, if the construction was
conmenced after January 26, 1992.

(b) Alteration. Each facility or part of a facility altered by,
on behalf of, or for the use of a public entity in a manner that
affects or could affect the usability of the facility or part of
the facility shall, to the maxi num extent feasible, be altered in
such manner that the altered portion of the facility is readily
accessible to and usable by individuals with disabilities, if the
alteration was commenced after January 26, 1992.

(c) Accessibility standards. Design, construction, or
alteration of facilities in conformance with the Uniform Feder al
Accessi bility Standards (UFAS) (Appendix A to 41 CFR Part 101-
19.6) or with the Arericans with Disabilities Act Accessibility
CGui delines for Buildings and Facilities (ADAAG (Appendix Ato
t he Department of Justice's final rule inplenenting title 111 of
the ADA, FR ) shall be deemed to conply with the
requi renments of this section with respect to those facilities,
except that the el evator exenption contained at {4.1.3(5) and {4.
1.6(1)(j) of ADAAG shall not apply. Departures from particul ar
requi renents of either standard by the use of other methods shal
be permtted when it is clearly evident that equivalent access to
the facility or part of the facility is thereby provided.

(d) Alterations: Historic properties. (1) Alterations to
hi storic properties shall conply, to the maxi mum extent feasible,
with {4.1.7 of UFAS or {4.1.7 of ADAAG

(2) If it is not feasible to provide physical access to an

hi storic property in a manner that will not threaten or destroy
the historic significance of the building or facility,
al ternative nmethods of access shall be provided pursuant to the
requi renments of {35.150.

(e) Curb ranps. (1) Newly constructed or altered streets,

roads, and hi ghways nust contain curb ranps or other sloped areas
at any intersection having curbs or other barriers to entry from
a street |evel pedestrian wal kway.



(2) Newy constructed or altered street |evel pedestrian
wal kways must contain curb ranps or other sloped areas at
i ntersections to streets, roads, or highways.

{{35.152 - 35.159 [Reserved]
Subpart E -- Conmuni cati ons
{35. 160 General.

(a) A public entity shall take appropriate steps to ensure that
conmuni cations with applicants, participants, and nmenbers of the
public with disabilities are as effective as comunications with
ot hers.

(b)(1) A public entity shall furnish appropriate auxiliary aids
and services where necessary to afford an individual with a
disability an equal opportunity to participate in, and enjoy the
benefits of, a service, program or activity conducted by a
public entity.

(2) I'n determ ning what type of auxiliary aid and service is
necessary, a public entity shall give primary consideration to
the requests of the individual with disabilities.

{35.161 Tel ecomuni cati on devices for the deaf (TDD s).

Where a public entity conmuni cates by tel ephone with applicants
and beneficiaries, TDD s or equally effective tel econmuni cation
systenms shall be used to communicate with individuals with
| mpai red hearing or speech.

{35. 162 Tel ephone energency servi ces.

Tel ephone energency services, including 911 services, shal
provi de direct access to individuals who use TDD s and conputer
nodens.

{35.163 Information and si gnage.

(a) A public entity shall ensure that interested persons,

i ncludi ng persons with inpaired vision or hearing, can obtain
information as to the existence and | ocation of accessible
services, activities, and facilities.

(b) A public entity shall provide signage at all inaccessible
entrances to each of its facilities, directing users to an
accessible entrance or to a location at which they can obtain
i nformati on about accessible facilities. The international
synbol for accessibility shall be used at each accessible
entrance of a facility.

{35.164 Duti es.



This subpart does not require a public entity to take any action
that it can denonstrate would result in a fundanental alteration
in the nature of a service, program or activity or in undue
financial and adm nistrative burdens. |In those circunstances
wher e personnel of the public entity believe that the proposed
action would fundanentally alter the service, program or
activity or would result in undue financial and adm nistrative
burdens, a public entity has the burden of proving that
conpliance with this subpart would result in such alteration or
burdens. The decision that conpliance would result in such
alteration or burdens nust be made by the head of the public
entity or his or her designee after considering all resources
avai |l able for use in the funding and operation of the service,
program or activity and nust be acconpanied by a witten
statenment of the reasons for reaching that conclusion. |If an
action required to conply with this subpart would result in such
an alteration or such burdens, a public entity shall take any
ot her action that would not result in such an alteration or such
burdens but woul d neverthel ess ensure that, to the maxi num extent
possible, individuals with disabilities receive the benefits or
servi ces provided by the public entity.

{{35.165 - 35.169 [Reserved]
Subpart F - Conpliance Procedures
{35.170 Conpl ai nts.

(a) Wio may file. An individual who believes that he or she or
a specific class of individuals has been subjected to
di scrimnation on the basis of disability by a public entity nmay,
by hinmself or herself or by an authorized representative, file a
conpl ai nt under this part.

(b) Time for filing. A conplaint nmust be filed not later than
180 days fromthe date of the alleged discrimnation, unless the
time for filing is extended by the designated agency for good
cause shown. A conplaint is deemed to be filed under this
section on the date it is first filed with any Federal agency.

(c) Wiere to file. An individual may file a conplaint with any
agency that he or she believes to be the appropriate agency
desi gnat ed under subpart G of this part, or with any agency that
provides funding to the public entity that is the subject of the
conplaint, or with the Departnment of Justice for referral as
provided in {35.171(a)(2).

{35.171 Acceptance of conpl aints.

(a) Receipt of conplaints. (1)(i) Any Federal agency that
receives a conplaint of discrimnation on the basis of disability
by a public entity shall pronptly review the conplaint to
determ ne whether it has jurisdiction over the conplaint under
section 504.



(1i) If the agency does not have section 504 jurisdiction, it
shal |l pronptly determ ne whether it is the designated agency
under subpart G of this part responsible for conplaints filed
agai nst that public entity.

(2)(i) If an agency other than the Departnent of Justice
determ nes that it does not have section 504 jurisdiction and is
not the designated agency, it shall pronptly refer the conplaint,
and notify the conplainant that it is referring the conplaint to
t he Departnment of Justice.

(1i) Wen the Departnent of Justice receives a conplaint for
whi ch it does not have jurisdiction under section 504 and is not
t he designated agency, it shall refer the conplaint to an agency
t hat does have jurisdiction under section 504 or to the
appropri ate agency designated in subpart G of this part or, in
the case of an enploynent conplaint that is also subject to title
| of the Act, to the Equal Enploynment Qpportunity Conm ssion.

(3)(i) If the agency that receives a conplaint has section 504
jurisdiction, it shall process the conplaint according to its
procedures for enforcing section 504.

(i) If the agency that receives a conplaint does not have
section 504 jurisdiction, but is the designated agency, it shal
process the conplaint according to the procedures established by
this subpart.

(b) Enploynment conplaints. (1) If a conplaint alleges
enpl oynment di scrimnation subject to title | of the Act, and the
agency has section 504 jurisdiction, the agency shall followthe
procedures issued by the Departnent of Justice and the Equal

Enpl oyment Cpportunity Comm ssion under section 107(b) of the
Act .

(2) If a conplaint alleges enploynment discrimnation subject to
title I of the Act, and the designated agency does not have
section 504 jurisdiction, the agency shall refer the conplaint to
t he Equal Enpl oynment Qpportunity Conm ssion for processing under
title I of the Act.

(3) Conplaints alleging enploynent discrimnation subject to
this part, but not to title I of the Act shall be processed in
accordance with the procedures established by this subpart.

(c) Conplete conmplaints. (1) A designated agency shall accept
all conplete conplaints under this section and shall pronptly
notify the conplainant and the public entity of the receipt and
accept ance of the conpl aint.

(2) If the designated agency receives a conplaint that is not
conplete, it shall notify the conplainant and specify the
additional information that is needed to nmake the conplaint a
conplete conplaint. |If the conplainant fails to conplete the



conpl ai nt, the designated agency shall close the conplaint
Wi t hout prejudice.

{35.172 Resol ution of conpl aints.

(a) The designated agency shall investigate each conplete
conplaint, attenpt informal resolution, and, if resolution is not
achi eved, issue to the conplainant and the public entity a Letter
of Findings that shall include --

(1) Findings of fact and concl usions of |aw

(2) A description of a renedy for each violation found; and

(3) Notice of the rights avail abl e under paragraph (b) of this
secti on.

(b) If the designated agency finds nonconpliance, the procedures
in {{35.173 and 35.174 shall be followed. At any tine, the
conplainant may file a private suit pursuant to section 203 of
the Act, whether or not the designated agency finds a violation.
{35.173 Vol untary conpliance agreenents.

(a) Wien the designated agency issues a nonconpliance Letter of
Fi ndi ngs, the designated agency shall --

(1) Notify the Assistant Attorney Ceneral by forwarding a copy
of the Letter of Findings to the Assistant Attorney General; and

(2) Initiate negotiations with the public entity to secure
conpl i ance by vol untary neans.

(b) Where the designated agency is able to secure voluntary
conpliance, the voluntary conpliance agreenent shall --

(1) Be in witing and signed by the parti es;
(2) Address each cited violation;

(3) Specify the corrective or renedial action to be taken,
Wi thin a stated period of time, to come into conpliance;

(4) Provide assurance that discrimnation will not recur; and
(5) Provide for enforcenent by the Attorney General.
{35.174 Referral.

If the public entity declines to enter into voluntary conpliance
negotiations or if negotiations are unsuccessful, the designated
agency shall refer the matter to the Attorney General with a
reconmendati on for appropriate action.

{35.175 Attorney's fees.



In any action or adm nistrative proceedi ng commenced pursuant to
the Act or this part, the court or agency, in its discretion, may
all ow the prevailing party, other than the United States, a
reasonabl e attorney's fee, including litigation expenses, and
costs, and the United States shall be liable for the foregoing
the same as a private individual

{35.176 Alternative neans of dispute resolution.

Where appropriate and to the extent authorized by |aw, the use
of alternative neans of dispute resolution, including settlenent
negotiations, conciliation, facilitation, nediation, factfinding,
mnitrials, and arbitration, is encouraged to resolve di sputes
arising under the Act and this part.

{35. 177 Effect of unavailability of technical assistance.

A public entity shall not be excused from conpliance with the
requi renents of this part because of any failure to receive
techni cal assistance, including any failure in the devel opnent or
di ssem nati on of any technical assistance nmanual authorized by
the Act.

{35.178 State imunity.

A State shall not be inmmune under the el eventh amendnent to the
Constitution of the United States froman action in Federal or
State court of conpetent jurisdiction for a violation of this
Act. In any action against a State for a violation of the
requi renents of this Act, remedies (including remedi es both at
law and in equity) are available for such a violation to the sane
extent as such renedies are available for such a violation in an
action against any public or private entity other than a State.

{{35.179 - 35.189 [Reserved]
Subpart G -- Designated Agencies
{35. 190 Desi gnat ed agenci es.

(a) The Assistant Attorney General shall coordinate the
conpliance activities of Federal agencies with respect to State
and | ocal governnment conponents, and shall provide policy
gui dance and interpretations to designated agencies to ensure the
consi stent and effective inplenentation of the requirenents of
this part.

(b) The Federal agencies listed in paragraph (b)(1)-(8) of this
section shall have responsibility for the inplenmentation of
subpart F of this part for conponents of State and | ocal
governnents that exercise responsibilities, regulate, or
adm ni ster services, progranms, or activities in the follow ng
functional areas.



(1) Departnment of Agriculture: all prograns, services, and
regul atory activities relating to farmng and the raising of
| i vest ock, including extension services.

(2) Departnment of Education: all prograns, services, and

regul atory activities relating to the operation of elenentary and
secondary education systenms and institutions, institutions of

hi gher education and vocational education (other than schools of
medi ci ne, dentistry, nursing, and other health-related school s),
and |ibraries.

(3) Departnment of Health and Human Services: all prograns,
services, and regulatory activities relating to the provision of
heal th care and social services, including schools of nedicine,
dentistry, nursing, and other health-related schools, the
operation of health care and social service providers and
institutions, including "grass-roots” and conmunity services
organi zati ons and prograns, and preschool and daycare prograns.

(4) Departnment of Housing and Urban Devel opnent: all prograns,
services, and regulatory activities relating to state and | ocal
publ i ¢ housi ng, and housi ng assi stance and referral.

(5) Departnment of Interior: all progranms, services, and
regulatory activities relating to | ands and natural resources,
i ncludi ng parks and recreation, water and waste nanagenent,
envi ronnental protection, energy, historic and cultural
preservation, and nmuseuns.

(6) Departnment of Justice: all prograns, services, and
regulatory activities relating to | aw enforcenent, public safety,
and the adm nistration of justice, including courts and
correctional institutions; comrerce and industry, including
general econoni c devel opnent, banking and fi nance, consuner
protection, insurance, and small business; planning, devel oprment,
and regul ation (unl ess assigned to other designated agencies);
state and | ocal governnent support services (e.g., audit,
personnel, conptroller, admnistrative services); all other
governnment functions not assigned to other designated agenci es.

(7) Departnment of Labor: all prograns, services, and regul atory
activities relating to | abor and the work force.

(8) Departnent of Transportation: all progranms, services, and
regul atory activities relating to transportation, including

hi ghways, public transportation, traffic managenment (non-I|aw
enf orcenent), autonobile licensing and inspection, and driver

| i censi ng.

(c) Responsibility for the inplenentation of subpart F of this
part for conponents of State or |ocal governnents that exercise
responsibilities, regulate, or adm nister services, progranms, or
activities relating to functions not assigned to specific
desi gnat ed agenci es by paragraph (b) of this section nay be
assigned to other specific agencies by the Departnment of Justice.



(d) If two or nore agenci es have apparent responsibility over a
conpl aint, the Assistant Attorney CGeneral shall determ ne which
one of the agencies shall be the designated agency for purposes
of that conpl aint.

{{35.191 - 35.999 [Reserved]

Appendi x A to Part 35 -- Preanble to Regul ation on
Nondi scrim nation on the Basis of Disability in State and Local
Gover nment Services (Published July 26, 1991)

NOTE: For the conveni ence of the reader, this appendi x contains
the text of the preanble to the final regulation on

nondi scrim nation on the basis of disability in State and | ocal
gover nment services begi nning at the headi ng "Section-by-Section
Anal ysi s" and endi ng before "List of Subjects in 28 CFR Part 35"
(56 FR [I NSERT FR PAGE ClI TATIONS]; July 26, 1991).

Dat e Di ck Thornburgh Attorney General



