[* W& continue with section 36. */
Section 36.305 Alternatives to barrier renoval.

(a) CGeneral. \Were a public accommopdati on can denonstrate that
barrier renmoval is not readily achievable, the public
acconmodati on shall not fail to make its goods, services,
facilities, privileges, advantages, or accommobdati ons avail abl e
t hrough alternative nethods, if those nethods are readily
achi evabl e.

(b) Exanples. Exanples of alternatives to barrier renoval
i nclude, but are not limted to, the follow ng actions--

(1) Providing curb service or hone delivery;
(2) Retrieving merchandi se frominaccessible shelves or racks;
(3) Relocating activities to accessible |ocations;

(c) Multiscreen cinemas. |If it is not readily achievable to
renove barriers to provi de access by persons with nobility

i mpairments to all of the theaters of a nmultiscreen cinema, the
cinema shall establish a filmrotation schedul e that provides
reasonabl e access for individuals who use wheelchairs to al
films. Reasonable notice shall be provided to the public as to
the location and tinme of accessible show ngs.

Section 36. 306 Personal devices and services.

This part does not require a public accommobdation to provide its
custonmers, clients, or participants with personal devices, such
as wheel chairs; individually prescribed devices, such as
prescription eyegl asses or hearing aids; or services of a
personal nature including assistance in eating, toileting, or
dr essi ng.

Section 36.307 Accessible or special goods.

(a) This part does not require a public accommobdation to alter
its inventory to include accessible or special goods that are
designed for, or facilitate use by, individuals with
di sabilities.

(b) A public accommobdation shall order accessible or special
goods at the request of an individual with disabilities, if, in
the normal course of its operation, it makes special orders on
request for unstocked goods, and if the accessible or special
goods can be obtained froma supplier with whomthe public
acconmodati on customarily does busi ness.

(c) Exanples of accessible or special goods include itens such
as Brailled versions of books, books on audi o cassettes, closed-



captioned vi deo tapes, special sizes or lines of clothing, and
special foods to nmeet particular dietary needs.

Section 36.308 Seating in assenbly areas.

(a) Existing facilities. (1) To the extent that it is readily
achi evabl e, a public accomobdation in assenbly areas shall- -

(i) Provide a reasonabl e nunber of wheel chair seating spaces and
seats with renpvabl e aisle-side armrests; and

(ii) Locate the wheel chair seating spaces so that they--
(A) Are dispersed throughout the seating area;

(B) Provide lines of sight and choice of adm ssion prices
conparabl e to those for nenbers of the general public;

(C© Adjoin an accessible route that al so serves as a neans of
egress in case of energency; and

(D) Permt individuals who use wheelchairs to sit with famly
menbers or other conpani ons.

(2) If renoval of seats is not readily achievable, a public
acconmodati on shall provide, to the extent that it is readily
achi evabl e to do so, a portable chair or other neans to permt a
fam |y menber or other conpanion to sit with an individual who
uses a wheel chair.

(3) The requirenments of paragraph (a) of this section shall not
be interpreted to exceed the standards for alterations in subpart
D of this part.

(b) New construction and alterations. The provision and

| ocation of wheelchair seating spaces in newy constructed or
altered assenbly areas shall be governed by the standards for new
construction and alterations in subpart D of this part.

Section 36. 309 Exam nati ons and cour ses.

(a) General. Any private entity that offers exam nations or
courses related to applications, licensing, certification, or
credentialing for secondary or postsecondary educati on,
prof essional, or trade purposes shall offer such exam nations or
courses in a place and manner accessible to persons with
disabilities or offer alternative accessible arrangenents for
such i ndi vi dual s.

(b) Exam nations. (1) Any private entity offering an
exam nati on covered by this section nust assure that --

(i) The exam nation is selected and adm ni stered so as to best
ensure that, when the exam nation is admnistered to an
individual with a disability that inpairs sensory, manual, or



speaking skills, the exam nation results accurately reflect the

i ndi vidual's aptitude or achi evenent |evel or whatever other
factor the exam nation purports to neasure, rather than
reflecting the individual's inpaired sensory, nmanual, or speaking
skills (except where those skills are the factors that the

exam nation purports to neasure);

(ii) An exam nation that is designed for individuals with

| npai red sensory, manual, or speaking skills is offered at
equal |y convenient |ocations, as often, and in as tinmely a manner
as are other exam nations; and

(ti1) The exam nation is adm nistered in facilities that are
accessible to individuals with disabilities or alternative
accessi bl e arrangenents are nade.

(2) Required nodifications to an exam nati on may incl ude changes
in the length of time permtted for conpletion of the exam nation
and adaptation of the manner in which the exam nation is given.

(3) Aprivate entity offering an exam nation covered by this
section shall provide appropriate auxiliary aids for persons with
| npai red sensory, manual, or speaking skills, unless that private
entity can denonstrate that offering a particular auxiliary aid
woul d fundanentally alter the measurenent of the skills or
know edge the exam nation is intended to test or would result in
an undue burden. Auxiliary aids and services required by this
section may include taped exam nations, interpreters or other
ef fective methods of making orally delivered materials avail abl e
to individuals with hearing inpairnments, Brailled or |arge print
exam nati ons and answer sheets or qualified readers for
i ndividuals with visual inpairnments or learning disabilities,
transcribers for individuals with manual inpairnments, and ot her
simlar services and actions.

(4) Alternative accessible arrangenents nay include, for
exanpl e, provision of an exam nation at an individual's home with
a proctor if accessible facilities or equi pnment are unavail abl e.
Al t ernative arrangenments nust provi de conparable conditions to
t hose provided for nondi sabl ed individual s.

(c) Courses. (1) Any private entity that offers a course
covered by this section nust make such nodifications to that
course as are necessary to ensure that the place and manner in
whi ch the course is given are accessible to individuals with
di sabilities.

(2) Required nodifications may include changes in the |ength of
time permtted for the conpletion of the course, substitution of
specific requirenents, or adaptation of the manner in which the
course is conducted or course materials are distributed.

(3) Aprivate entity that offers a course covered by this
section shall provide appropriate auxiliary aids and services for
persons with inpaired sensory, manual, or speaking skills, unless



the private entity can denonstrate that offering a particul ar
auxiliary aid or service would fundanentally alter the course or
woul d result in an undue burden. Auxiliary aids and services
required by this section may include taped texts, interpreters or
ot her effective nmethods of making orally delivered materials
avail able to individuals with hearing inpairnents, Brailled or

| arge print texts or qualified readers for individuals with

vi sual inpairnents and |l earning disabilities, classroom equipnent
adapted for use by individuals with manual inpairnments, and ot her
simlar services and actions.

(4) Courses nmust be admnistered in facilities that are
accessible to individuals with disabilities or alternative
accessi bl e arrangenents nust be nade.

(5) Alternative accessible arrangenents nmay include, for
exanpl e, provision of the course through videotape, cassettes, or
prepared notes. Alternative arrangenents nust provide conparabl e
conditions to those provided for nondisabl ed i ndividual s.

Section 36.310 Transportation provided by public acconmodati ons.

(a) General. (1) A public acconmopdation that provides
transportation services, but that is not primarily engaged in the
busi ness of transporting people, is subject to the general and
specific provisions in subparts B, C, and D of this part for its
transportati on operations, except as provided in this section.

(2) Exanples. Transportation services subject to this section
i nclude, but are not limted to, shuttle services operated

bet ween transportation term nals and places of public
acconmodati on, custoner shuttle bus services operated by private
conpani es and shoppi ng centers, student transportation systens,
and transportation provided within recreational facilities such
as stadi uns, zoos, anusenent parks, and ski resorts.

(b) Barrier renoval. A public accommobdation subject to this
section shall renove transportation barriers in existing vehicles
and rail passenger cars used for transporting individuals (not
i ncluding barriers that can only be renoved through the
retrofitting of vehicles or rail passenger cars by the
installation of a hydraulic or other lift) where such renoval is
readi |y achi evabl e.

(c) Requirenents for vehicles and systens. A public
acconmodati on subject to this section shall conply with the

requi renents pertaining to vehicles and transportation systens in
the regul ations issued by the Secretary of Transportation
pursuant to section 306 of the Act.
Section 36.311-36.400 [ Reserved]
Subpart D--New Construction and Alterations

Section 36.401 New constructi on.



(a) CGeneral. (1) Except as provided in paragraphs (b) and

(c) of this section, discrimnation for purposes of this part
includes a failure to design and construct facilities for first
occupancy after January 26, 1993, that are readily accessible to
and usable by individuals with disabilities.

(2) For purposes of this section, a facility is designed and
constructed for first occupancy after January 26, 1993, only--

(i) If the last application for a building permt or permt
extension for the facility is certified to be conplete, by a
State, County, or |ocal governnment after January 26, 1992 (or, in
t hose jurisdictions where the governnment does not certify
conpl etion of applications, if the |ast application for a
building permt or permt extension for the facility is received
by the State, County, or |ocal governnment after January 26, 1992)
; and

(i) If the first certificate of occupancy for the facility is
i ssued after January 26, |993.

(b) Commercial facilities |located in private residences.

(1) When a conmercial facility is located in a private residence,
the portion of the residence used exclusively as a residence is
not covered by this subpart, but that portion used exclusively in
t he operation of the commercial facility or that portion used
both for the commercial facility and for residential purposes is
covered by the new construction and alterations requirenents of
this subpart.

(2) The portion of the residence covered under paragraph (b)(1)
of this section extends to those elenments used to enter the
commercial facility, including the homeowner's front sidewal k, if
any, the door or entryway, and hallways; and those portions of
the residence, interior or exterior, available to or used by
enpl oyees or visitors of the comercial facility, including
restroons.

(c) Exception for structural inpracticability. (1) Ful
conpliance with the requirenents of this section is not required
where an entity can denonstrate that it is structurally
i npracticable to nmeet the requirenents. Full conpliance will be
consi dered structurally inpracticable only in those rare
ci rcunmst ances when the unique characteristics of terrain prevent
the incorporation of accessibility features.

(2) If full conpliance with this section would be structurally
i npracticable, conpliance with this section is required to the
extent that it is not structurally inpracticable. |In that case,
any portion of the facility that can be nade accessible shall be
made accessible to the extent that it is not structurally
| mpracticabl e.



(3) If providing accessibility in conformance with this section
to individuals with certain disabilities (e.g., those who use
wheel chairs) would be structurally inpracticable, accessibility
shal | nonet hel ess be ensured to persons with other types of
disabilities (e.g., those who use crutches or who have sight,
hearing, or nmental inpairnments) in accordance with this section.

(d) El evator exenption. (1) For purposes of this paragraph (d) -

(1) Professional office of a health care provider neans a

| ocation where a person or entity regulated by a State to provide
prof essional services related to the physical or nental health of
an individual makes such services available to the public. The
facility housing the "professional office of a health care
provider” only includes floor |evels housing at |east one health
care provider, or any floor |evel designed or intended for use by
at | east one health care provider.

(1i) Shopping center or shopping nall neans--

(A) A building housing five or nore sales or rental
establ i shnents; or

(B) A series of buildings on a common site, either under common
owner shi p or conmon control or devel oped either as one project or
as a series of related projects, housing five or nore sales or
rental establishments. For purposes of this section, places of
publ i c acconmopdati on of the types listed in paragraph (5) of the
definition of "place of public acconmpdation” in section Section
36. 104 are considered sales or rental establishnments. The
facility housing a "shopping center or shopping nall" only
i ncludes floor |evels housing at | east one sales or rental
establ i shnent, or any floor |evel designed or intended for use by
at | east one sales or rental establishnent.

(2) This section does not require the installation of an
elevator in a facility that is less than three stories or has

| ess than 3000 square feet per story, except with respect to any
facility that houses one or nore of the follow ng:

(1) A shopping center or shopping mall, or a professional office
of a health care provider.

(ii) Atermnal, depot, or other station used for specified
public transportation, or an airport passenger termnal. In such
a facility, any area housi ng passenger services, including
boar di ng and debar ki ng, | oadi ng and unl oadi ng, baggage cl ai m
dining facilities, and other conmmon areas open to the public,

must be on an accessible route froman accessi bl e entrance.

(3) The el evator exenption set forth in this paragraph (d) does
not obviate or limt in any way the obligation to conply wth the
ot her accessibility requirenments established in paragraph (a) of
this section. For exanple, in a facility that houses a shopping



center or shopping mall, or a professional office of a health
care provider, the floors that are above or bel ow an accessible
ground fl oor and that do not house sales or rental establishnments
or a professional office of a health care provider, nmust neet the
requi renents of this section but for the el evator.

Section 36.402 Alterations.

(a) General. (1) Any alteration to a place of public
acconmodation or a commercial facility, after January 26, 1992,
shall| be made so as to ensure that, to the maxi num extent
feasible, the altered portions of the facility are readily
accessible to and usable by individuals with disabilities,

i ncl udi ng i ndividual s who use wheel chairs.

(2) An alteration is deenmed to be undertaken after
January 26, 1992, if the physical alteration of the property
begins after that date.

(b) Alteration. For the purposes of this part, an alteration is
a change to a place of public accommbdati on or a commerci al
facility that affects or could affect the usability of the
building or facility or any part thereof.

(1) Alterations include, but are not limted to, renodeling,
renovation, rehabilitation, reconstruction, historic restoration,
changes or rearrangenent in structural parts or elenents, and
changes or rearrangenent in the plan configuration of walls and
full-height partitions. Normal maintenance, reroofing, painting
or wal | papering, asbestos renoval, or changes to nmechani cal and
el ectrical systens are not alterations unless they affect the
usability of the building or facility.

(2) If existing elenents, spaces, or commopn areas are altered,
t hen each such altered el enent, space, or area shall conply with
t he applicabl e provisions of Appendix Ato this part.

(c) To the maxi mum extent feasible. The phrase "to the maxi num
extent feasible,” as used in this section, applies to the
occasi onal case where the nature of an existing facility nmakes it
virtually inpossible to conply fully with applicable
accessibility standards through a planned alteration. In these
ci rcunmst ances, the alteration shall provide the maxi mum physi cal
accessibility feasible. Any altered features of the facility
that can be nade accessi ble shall be nmade accessible. |If

provi ding accessibility in conformance with this section to

I ndividuals with certain disabilities (e.g., those who use
wheel chairs) would not be feasible, the facility shall be made
accessible to persons with other types of disabilities (e.g.,
t hose who use crutches, those who have inpaired vision or
hearing, or those who have other inpairnents).

Section 36.403 Alterations: Pat h of travel.



(a) CGeneral. An alteration that affects or could affect the
usability of or access to an area of a facility that contains a
primary function shall be nade so as to ensure that, to the
maxi num extent feasible, the path of travel to the altered area
and the restroons, tel ephones, and drinking fountains serving the
altered area, are readily accessible to and usable by individuals
Wi th disabilities, including individuals who use wheel chairs,
unl ess the cost and scope of such alterations is disproportionate
to the cost of the overall alteration.

(b) Primary function. A "primary function” is a major activity
for which the facility is intended. Areas that contain a primary
function include, but are not limted to, the custoner services
| obby of a bank, the dining area of a cafeteria, the neeting
roons in a conference center, as well as offices and ot her work
areas in which the activities of the public accommobdation or
other private entity using the facility are carried out.
Mechani cal roons, boiler roons, supply storage roons, enployee
| ounges or | ocker roons, janitorial closets, entrances,
corridors, and restroons are not areas containing a prinmary
functi on.

(c) Alterations to an area containing a primry function.
(1) Alterations that affect the usability of or access to an area
containing a primary function include, but are not limted to --

(1) Renodeling merchandi se display areas or enpl oyee work areas
in a departnent store;

(1i) Replacing an inaccessible floor surface in the custoner
servi ce or enployee work areas of a bank;

(ii1) Redesigning the assenbly line area of a factory; or
(iv) Installing a conputer center in an accounting firm

(2) For the purposes of this section, alterations to w ndows,
hardware, controls, electrical outlets, and signage shall not be
deenmed to be alterations that affect the usability of or access
to an area containing a primry function.

(d) Landlord/tenant: If a tenant is making alterations as
defined in Section 36.402 that would trigger the requirenents of
this section, those alterations by the tenant in areas that only
the tenant occupies do not trigger a path of travel obligation
upon the landlord with respect to areas of the facility under the
| andl ord's authority, if those areas are not otherw se being
al tered.

(e) Path of travel. (1) A "path of travel" includes a
conti nuous, unobstructed way of pedestrian passage by neans of
whi ch the altered area may be approached, entered, and exited,
and whi ch connects the altered area with an exterior approach

(i ncludi ng sidewal ks, streets, and parking areas), an entrance to
the facility, and other parts of the facility.



(2) An accessible path of travel nmay consist of wal ks and
si dewal ks, curb ranps and other interior or exterior pedestrian
ranps; clear floor paths through | obbies, corridors, roons, and
ot her inproved areas; parking access aisles; elevators and lifts;
or a conbination of these el ements.

(3) For the purposes of this part, the term"path of travel™
al so includes the restroons, telephones, and drinking fountains
serving the altered area.

(f) Disproportionality. (1) Alterations made to provide an
accessible path of travel to the altered area will be deened
di sproportionate to the overall alteration when the cost exceeds
20% of the cost of the alteration to the primary function area.

(2) Costs that may be counted as expenditures required to
provi de an accessible path of travel nmay include:

(1) Costs associated with providing an accessi ble entrance and
an accessible route to the altered area, for exanple, the cost of
wi deni ng doorways or installing ranps;

(i1i) Costs associated with nmaking restroons accessible, such as
installing grab bars, enlarging toilet stalls, insulating pipes,
or installing accessible faucet controls;

(1i1) Costs associated with providing accessi bl e tel ephones,
such as relocating the tel ephone to an accessi bl e hei ght,
installing anplification devices, or installing a
t el ecommuni cati ons device for deaf persons (TDD);

(iv) Costs associated with relocating an i naccessible drinking
f ount ai n.

(g) Duty to provide accessible features in the event of
di sproportionality. (1) Wien the cost of alterations necessary
to make the path of travel to the altered area fully accessible
is disproportionate to the cost of the overall alteration, the
path of travel shall be nade accessible to the extent that it can
be made accessible w thout incurring disproportionate costs.

(2) I'n choosing which accessible elenments to provide, priority
shoul d be given to those elenments that will provide the greatest
access, in the follow ng order:

(i) An accessible entrance;

(1i) An accessible route to the altered area;

(i) At |east one accessible restroomfor each sex or a single
uni sex restroom

(iv) Accessible tel ephones;



(v) Accessible drinking fountains; and

(vi) Wen possible, additional accessible elenents such as
par ki ng, storage, and al arns.

(h) Series of smaller alterations. (1) The obligation to
provi de an accessible path of travel may not be evaded by
performng a series of snall alterations to the area served by a
single path of travel if those alterations could have been
performed as a single undertaking.

(2) (i) If an area containing a primary function has been
altered without providing an accessible path of travel to that
area, and subsequent alterations of that area, or a different
area on the sanme path of travel, are undertaken within three
years of the original alteration, the total cost of alterations
to the primary function areas on that path of travel during the
precedi ng three year period shall be considered in determning
whet her the cost of making that path of travel accessible is
di sproporti onate.

(ii) Only alterations undertaken after January 26, 1992, shal

be considered in determining if the cost of providing an
accessible path of travel is disproportionate to the overall cost
of the alterations.

Section 36.404 Alterations: Elevator exenption.

(a) This section does not require the installation of an
elevator in an altered facility that is less than three stories
or has less than 3,000 square feet per story, except with respect
to any facility that houses a shopping center, a shopping mall,

t he professional office of a health care provider, a term nal
depot, or other station used for specified public transportation,
or an airport passenger term nal.

(1) For the purposes of this section, "professional office of a
heal th care provider” neans a | ocation where a person or entity
regul ated by a State to provide professional services related to
t he physical or nmental health of an individual makes such
services available to the public. The facility that houses a
"professional office of a health care provider” only includes
floor I evels housing by at |east one health care provider, or any
floor | evel designed or intended for use by at |east one health
care provider.

(2) For the purposes of this section, shopping center or
shoppi ng mal | neans- -

(1) A building housing five or nore sales or rental
establ i shnents; or

(i1i) A series of buildings on a comon site, connected by a
conmon pedestrian access route above or bel ow the ground fl oor,



that is either under common ownership or common control or

devel oped either as one project or as a series of related
projects, housing five or nore sales or rental establishnents.

For purposes of this section, places of public accomrodati on of
the types listed in paragraph (5) of the definition of "place of
publ i c acconmodati on” in Section 36.104 are considered sal es or
rental establishnments. The facility housing a "shopping center
or shopping mall" only includes floor |evels housing at |east one
sal es or rental establishnment, or any floor |evel designed or

i ntended for use by at |east one sales or rental establishnent.

(b) The exenption provided in paragraph (a) of this section does
not obviate or limt in any way the obligation to conply with the
ot her accessibility requirenments established in this subpart. For
exanple, alterations to floors above or bel ow t he accessible
ground fl oor nust be accessible regardl ess of whether the altered
facility has an el evator.

Section 36.405 Alterations: Historic preservation.

(a) Alterations to buildings or facilities that are eligible for
listing in the National Register of Historic Places under the
National Hi storic Preservation Act (16 U.S.C. 470 et seq.), or
are designated as historic under State or |local law, shall conply
to the maxi num extent feasible with section 4.1.7 of Appendix A
to this Part.

(b) If it is determ ned under the procedures set out in section
4.1.7 of Appendix Athat it is not feasible to provide physical
access to an historic property that is a place of public
acconmodation in a manner that will not threaten or destroy the
hi storic significance of the building or facility, alternative
nmet hods of access shall be provided pursuant to the requirenents
of subpart C of this part.

Section 36.406 Standards for new construction and alterations.

(a) New construction and alterations subject to this part shal
conply with the standards for accessi bl e design published as
Appendi x A to this part (ADAAG.

(b) The chart in the appendix to this section provides gui dance
to the user in reading Appendix Ato this part (ADAAG together
Wi th subparts A through D of this part, when determ ning
requirenents for a particular facility.

Appendi x to section 36.406

This chart has no effect for purposes of conpliance or
enforcenent. |t does not necessarily provide conplete or
mandat ory i nformation

SUBPARTS A-D
ADAAG
APPLI CATI ON, 36.102(b)(3): 1, 2,



3, 4.1.1
GENERAL publ i ¢ accommopdati ons
36.102(c):

commercial facilities

36. 102(e):

public entities

36. 103 (ot her | aws)

36.401 ("for first
occupancy")
36.402(a) (alterations)

DEFI NI TI ONS 36. 104: 3.5 Definitions, comercial facilities,
including: facility,addition

pl ace of public accommodati on,
al teration

private cl ub, buil ding

publ i ¢ acconmodati on, el enent public entity,facility space
story

religious entity4.1.6(j), 36.401(d)(21)(ii),technical 36.404(a)
(2): infeasibility shopping center or shopping

mal |
36.401(d)(1) (i), 36.404(a)(1): professional office of a health
care provider

36. 402:

alteration; usability

36.402(c): to the maxi mum
extent feasible

SUBPARTS A- DADAAG
NEW CONSTRUCTI ON: 36. 401(a) Ceneral 4.1.2

GENERAL 36.401(b) Commercial facilities4.1.3
in private residences
36. 207 Pl aces of public accommobdation in private residences

VORK AREAS
4.1.1(3)

STRUCTURAL 36. 401(c)
| MPRACTI CABI LI TY 4. 1. 1(5) (a)

ELEVATOR EXEMPTI ON 36. 401(d) 4. 1. 3(5)
36. 404

OTHER EXCEPTIONS 4. 1. 1(5);
4.1.3(5)
and t hr oughout

ALTERATI ONS: GENERAL 36. 401(b):
commercial facilities in private residences
36.4024.1.6(1)

ALTERATI ONS



AFFECTI NG 36. 4034. 1. 6(2)
AN AREA CONTAI NI NG

A PRI MARY FUNCTI ON

PATH OF TRAVEL

DI SPROPORTI ONALI TY

ALTERATI ONS: SPECI AL 4. 1. 6(3)
TECHNI CAL PROVI SI ONS

ADDI TI ONS 36. 401-36.4054.1.5

H STORI C
PRESERVATI ON 36. 4054. 1.7

TECHNI CAL
PROVI SI ONS 4. 2 t hrough
4. 35
RESTAURANTS AND
CAFETERI AS 5

MVEDI CAL CARE
FACILITIES 6

SUBPARTS A- DADAAG

BUSI NESS AND
MERCANTI LE 7

LI BRARI ES 8

TRANSI ENT LODGE NG
(HOTELS, HOMELESS
SHELTERS, ETC.) 9

TRANSPORTATI ON
FACI LI TIES [ 10, Reserved]

Section 36.407 - 36.500 [ Reserved]
Subpart E - Enforcenent.

Section 36.501 Private suits.

(a) CGeneral. Any person who is being subjected to
di scrimnation on the basis of disability in violation of the Act
or this part or who has reasonabl e grounds for believing that
such person is about to be subjected to discrimnation in
vi ol ati on of section 303 of the Act or subpart D of this part may
institute a civil action for preventive relief, including an
application for a permanent or tenporary injunction, restraining
order, or other order. Upon tinely application, the court nay,
inits discretion, permit the Attorney General to intervene in
the civil action if the Attorney General or his or her designee
certifies that the case is of general public inportance. Upon
application by the conplainant and in such circunstances as the
court may deem just, the court may appoint an attorney for such



conpl ai nant and may aut horize the comencenent of the civil
action wi thout the paynent of fees, costs, or security. Nothing
in this section shall require a person with a disability to
engage in a futile gesture if the person has actual notice that a
person or organi zation covered by title Ill of the Act or this
part does not intend to conply with its provisions.

(b) I'njunctive relief. 1In the case of violations of Section 36.
304, Section 36.308, Section 36.310(b), Section 36.401, Section
36. 402, Section 36.403, and Section 36.405 of this part,

i njunctive relief shall include an order to alter

facilities to make such facilities readily accessible to and
usable by individuals with disabilities to the extent required by
the Act or this part. \Were appropriate, injunctive relief shal

al so include requiring the provision of an auxiliary aid or
service, nodification of a policy, or provision of alternative
nmet hods, to the extent required by the Act or this part.

Section 36.502 Investigations and conpliance revi ews.

(a) The Attorney Ceneral shall investigate alleged violations of
the Act or this part.

(b) Any individual who believes that he or she or a specific
cl ass of persons has been subjected to discrimnation prohibited
by the Act or this part nmay request the Departnent to institute
an investigation.

(c) Where the Attorney Ceneral has reason to believe that there
may be a violation of this part, he or she may initiate a
conpl i ance revi ew.

Section 36.503 Suit by the Attorney Ceneral.

Fol l owi ng a conpliance review or investigation under Section 36.
502, or at any other time in his or her discretion, the
Attorney General may commence a civil action in any appropriate
United States district court if the Attorney Ceneral has
reasonabl e cause to believe that --

(a) Any person or group of persons is engaged in a pattern or
practice of discrimnation in violation of the Act or
this part; or

(b) Any person or group of persons has been discrimnated
against in violation of the Act or this part and the
di scrimnation raises an i ssue of general public inportance.
Section 36.504 Relief.

(a) Authority of court. In a civil action under Section 36.
503, the court --

(1) May grant any equitable relief that such court considers to
be appropriate, including, to the extent



required by the Act or this part --
(1) Granting tenporary, prelimnary, or permanent relief;

(ii) Providing an auxiliary aid or service, nodification of
policy, practice, or procedure, or alternative nethod; and

(i) Making facilities readily accessible to and usabl e by
i ndividuals with disabilities;

(2) May award other relief as the court considers to be
appropriate, including nonetary damages to persons aggrieved when
requested by the Attorney General; and

(3) May, to vindicate the public interest, assess a civil
penal ty against the entity in an anmount --

(i) Not exceeding $50,000 for a first violation; and
(ii) Not exceeding $100, 000 for any subsequent viol ation.

(b) Single violation. For purposes of paragraph (a)(3) of this
section, in determ ning whether a first or subsequent
vi ol ati on has occurred, a determnation in a single action, by
j udgnent or settlenent, that the covered entity has engaged in
nore than one discrimnatory act shall be counted as a single
vi ol ati on.

(c) Punitive damages. For purposes of paragraph (a)(2) of this
section, the ternms "nonetary damages” and "such ot her
relief” do not include punitive damages.

(d) Judicial consideration. 1In a civil action under Section 36.
503, the court, when considering what anmount of civil

penalty, if any, is appropriate, shall give consideration to any
good faith effort or attenpt to conply with this part by the
entity. In evaluating good faith, the court shall consider,
anong ot her factors it deens rel evant, whether the entity could
have reasonably anticipated the need for an appropriate type of
auxiliary aid needed to accommobdat e the uni que needs of a
particular individual with a disability.

Section 36.505 Attorneys fees.

In any action or adm nistrative proceedi ng commenced pursuant to
the Act or this part, the court or agency, inits
di scretion, may allow the prevailing party, other than the United
States, a reasonable attorney's fee, including litigation
expenses, and costs, and the United States shall be liable for
the foregoing the sane as a private individual.

Section 36.506 Alternative nmeans of dispute resolution.

Where appropriate and to the extent authorized by |aw, the use
of alternative neans of dispute resolution, including



settl ement negotiations, conciliation, facilitation, nediation,
factfinding, mnitrials, and arbitration, is encouraged to
resol ve di sputes arising under the Act and this part.

Section 36.507 Effect of unavailability of technical assistance.

A public accommodation or other private entity shall not be
excused from conpliance with the requirenents of this

part because of any failure to receive technical assistance,

I ncluding any failure in the devel opnment or di ssem nation of any
techni cal assistance manual authorized by the Act.

Section 36.508 Effective date.

(a) General. Except as otherwi se provided in this section and
in this part, this part shall becone effective on
January 26, 1992.

(b) Cvil actions. Except for any civil action brought for a
vi ol ati on of section 303 of the Act, no civil action
shal | be brought for any act or omi ssion described in section 302
of the Act that occurs--

(1) Before July 26, 1992, agai nst businesses with 25 or fewer
enpl oyees and gross recei pts of $1, 000,000 or |ess.

(2) Before January 26, 1993, against businesses with 10 or fewer
enpl oyees and gross recei pts of $500, 000 or |ess.

(c) Transportation services provided by public acconmopdati ons.
Newl y purchased or | eased vehicles required to

be accessible by Section 36.310 nust be readily accessible to and
usabl e by individuals with disabilities, including individuals
who use wheelchairs, if the solicitation for the vehicle is nade
after August 25, 1990.

Section 36.509 - 36.600 [ Reserved]
Subpart F--Certification of State Laws or Local Buil ding Codes
Section 36.601 Definitions.

Assi stant Attorney General neans the Assistant Attorney Ceneral
for Cvil Rights or his or her designee.

Certification of equivalency neans a final certification that a
code neets or exceeds the mnimumrequirenments of title

1l of the Act for accessibility and usability of facilities
covered by that title.

Code neans a State law or | ocal building code or simlar
ordi nance, or part thereof, that establishes accessibility
requirenments.



Model code neans a nationally recogni zed docunent devel oped by a
private entity for use by State or | ocal
j urisdictions in devel oping codes as defined in this section. A
nodel code is intended for incorporation by reference or adoption
in whole or in part, with or without anendnent, by State or | ocal
j urisdictions.

Prelimnary determ nation of equival ency nmeans a prelimnary
determ nation that a code appears to neet or exceed the m nimm

requirements of title Il of the Act for accessibility and
usability of facilities covered by
that title.

Submitting official means the State or local official who --

(1) Has principal responsibility for adm nistration of a code,
or Is authorized to submt a code on behalf of a jurisdiction;
and

(2) Files a request for certification under this subpart.
Section 36.602 General rule.

On the application of a State or | ocal governnent, the Assistant
Attorney General may certify that a code neets or

exceeds the mnimumrequirenments of the Act for the accessibility
and usability of places of public accommodati on and comerci al
facilities under this part by issuing a certification of
equi val ency. At any enforcenent proceeding under title Ill of the
Act, such certification shall be rebuttable evidence that such
State | aw or | ocal ordinance does neet or exceed the m ni mum
requirenents of title I11

Section 36.603 Filing a request for certification.

(a) A submtting official may file a request for certification
of a code under this subpart.

(b) Before f

iling a request for certification of a code, the
submtting offi

cial shall ensure that --

(1) Adequate public notice of intention to file a request for
certification, notice of a hearing, and notice of the |ocation at
whi ch the request and materials can be inspected is
publi shed within the relevant jurisdiction;

(2) Copies of the proposed request and supporting materials are
made avail abl e for public exam nation and
copying at the office of the State or |ocal agency charged with
adm ni stration and enforcenent of the code; and

(3) The local or State jurisdiction holds a public hearing on
the record, in the State or locality, at which the

public is invited to cormment on the proposed request for
certification.



(c) The submtting official shall include the follow ng
materials and information in support of the request:

(1) The text of the jurisdiction' s code; any standard,
regul ati on, code, or other relevant docunent incorporated by
ref erence or otherw se referenced in the code; the |law creating
and enpowering the agency; any rel evant manual s, gui des, or
any other interpretive information issued that pertain to the
code; and any formal opinions of the State Attorney General or
the chief legal officer of the jurisdiction that pertain to the
code;

(2) Any nodel code or statute on which the pertinent code is
based, and an expl anation of any differences between
t he nodel and the pertinent code;

(3) Atranscript of the public hearing required by paragraph (b)
(3) of this section; and

(4) Any additional information that the submitting official may
wi sh to be consi der ed.

(d) The submtting official shall file the original and one copy
of the request and of supporting materials with
the Assistant Attorney Ceneral. The submtting official shal
clearly | abel the request as a "request for certification” of a
code. A copy of the request and supporting nmaterials wll be
avai | abl e for public exam nation and copying at the offices of
t he Assistant Attorney Ceneral in Washington, D.C. The
submtting official shall ensure that copies of the request and
supporting materials are available for public exam nation and
copying at the office of the State or |ocal agency charged with
adm ni stration and enforcenent of the code. The submtting
official shall ensure that adequate public notice of the
request for certification and of the |ocation at which the
request and materials can be inspected is published within the
rel evant jurisdiction.

(e) Upon receipt of a request for certification, the Assistant
Attorney General may request further information
that he or she considers relevant to the determ nations required
to be made under this subpart.

Section 36.604 Prelimnary determ nation.

After consultation with the Architectural and Transportation
Barriers Conpliance Board, the Assistant Attorney

General shall make a prelimnary determ nation of equival ency or
a prelimnary determnation to deny certification.

Section 36.605 Procedure following prelimnary determ nation of
equi val ency.



(a) If the Assistant Attorney Ceneral nakes a prelimnary
det erm nati on of equival ency under Section 36.604, he or she
shall informthe submtting official, in witing, of that
prelimnary determ nation. The Assistant Attorney
Ceneral shall also --

(1) Publish a notice in the Federal Register that advises the
public of the prelimnary determ nation of equivalency with
respect to the particular code, and invite interested persons and
organi zations, including individuals with disabilities, during a
period of at |east 60 days follow ng publication of the notice,
to file witten cormments rel evant to whether a final
certification of equival ency should be issued;

(2) After considering the information received in response to
the notice described in paragraph (a) of this section, and after
publ i shing a separate notice in the Federal Register, hold an
I nformal hearing in Washington, D.C., at which interested
persons, including individuals with disabilities, are provided an
opportunity to express their views with respect to the
prelimnary determ nation of equival ency; and

(b) The Assistant Attorney General, after consultation with the
Architectural and Transportation Barriers Conpliance Board, and
consi deration of the materials and information subm tted pursuant
to this section and Section 36.603, shall issue either a
certification of equivalency or a final determ nation to deny the
request for certification. He or she shall publish notice of the
certification of equivalency or denial of certification in the
Federal Register.

Section 36.606 Procedure follow ng prelimnary denial of
certification.

(a) If the Assistant Attorney Ceneral nakes a prelimnary
determ nation to deny certification of a code under Section 36
604, he or she shall notify the submtting official of the
determ nati on. The notification may include specification of the
manner in which the code could be anended in order to qualify for
certification.

(b) The Assistant Attorney General shall allow the submtting
official not |ess than 15 days to submt data, views, and
argunents in opposition to the prelimnary determ nation to deny

certification. |If the submtting official does not submt
materials, the Assistant Attorney General shall not be required
to take any further action. |If the submtting official submts

materials, the Assistant Attorney CGeneral shall eval uate those
materials and any other relevant information. After eval uation
of any newly submtted materials, the Assistant Attorney General
shal | nmake either a final denial of certification or a
prelimnary determ nation of equival ency.

Section 36.607 Effect of certification.



(a) (1) Acertification shall be considered a certification of
equi val ency only with respect to those features or el enents that
are both covered by the certified code and addressed by the
st andar ds agai nst whi ch equi val ency i s neasured.

(2) For exanple, if certain equipnent is not covered by the
code, the determ nation of equival ency cannot be used as evidence
Wi th respect to the question of whether equipnment in a building
built according to the code satisfies the Act's requirenents with
respect to such equipnent. By the same token, certification
woul d not be relevant to construction of a facility for children,
i f the regul ati ons agai nst which equival ency is neasured do not
address children's facilities.

(b) Acertification of equivalency is effective only with
respect to the particular edition of the code for which
certification is granted. Any amendnents or other changes to the
code after the date of the certified edition are not considered
part of the certification.

(c) A submtting official may reapply for certification of
amendnments or ot her changes to a code that has al ready received
certification.

36. 608 Cui dance concerni ng nodel codes.

Upon application by an authorized representative of a private
entity responsi ble for devel oping a nodel code, the Assistant
Attorney General may review the rel evant nodel code and issue
gui dance concerni ng whether and in what respects the nodel code
is consistent with the mninmumrequirenents of the Act for the
accessibility and usability of places of public accommobdation and
commercial facilities under this part.

Section 36.609 - 36.999 [ Reserved]
Appendi x A to Part 36 -- Standards for Accessi bl e Design

Appendi x B to Part 36 -- Preanble to Regul ation on

Nondi scrim nation on the Basis of Disability by Public
Acconmodati ons and in Conmercial Facilities (Published July 26,
1991)

NOTE: For the conveni ence of the reader, this appendi x contains
the text of the preanble to the final regulation on

nondi scrim nation on the basis of disability by public
acconmodations and in conmercial facilities beginning at the
headi ng "Secti on-by-Section Anal ysis and Response to Conments”
and endi ng before "List of Subjects in 28 CFR Part 36" (56 FR

[ | NSERT FR PAGE CI TATI ONS]; July 26, 1991).

Dat e
Di ck Thornburgh Attorney Ceneral



