The Comm ssion has revised section 1630.16(e)(1) to refer to
conmuni cabl e di seases that "are" (rather than "may be")
transmtted

t hrough the handling of food. Several commenters asked the
Conmi ssion to make this technical change, which adopts the
statutory | anguage.

Several commenters al so asked the Comm ssion to conformthe

| anguage of proposed sections 1630.16(f)(1) and (2) to the

| anguage

of sections 501(c)(1l) and (2) of the Act. The Comm ssion has
made

this change. Thus, sections 1630.16(f)(1) and (2) now refer to
risks that are "not inconsistent with State |aw. "

Executive Order 12291 and Regulatory Flexibility Act

The Comm ssion published a Prelimnary Regul atory | npact Anal ysis
on February 28, 1991 (56 FR 8578). Based on the Prelimnary
Regul atory I npact Analysis, the Comm ssion certifies that this
final rule will not have a significant econom c inpact on a
substanti al nunber of small business entities. The Conmi ssion is
issuing this final rule at this tinme in the absence of a Final
Regul atory I npact Analysis in order to nmeet the statutory
deadl i ne.

The Comm ssion's Prelimnary Regul atory I npact Anal ysis was based
upon exi sting data on the costs of reasonabl e acconmpdati on. The
Conmi ssion received few conments on this aspect of its

rul emaki ng.

Because of the conplexity inherent in assessing the econonic
costs

and benefits of this rule and the relative paucity of data on
this

| ssue, the Conmission will further study the econom c inpact of
t he

regulation and intends to issue a Final Regulatory | npact

Anal ysi s

prior to January 1, 1992. As indicated above, the Prelimnary
Regul at ory I npact Anal ysis was published on February 28, 1991 (56
F.R 8578) for comment. The Commi ssion will also provide a copy
to

t he public upon request by calling the Comm ssion's Ofice of
Conmruni cations and Legislative Affairs at (202) 663-4900.
Conmenters are urged to provide additional information as to the
costs and benefits associated with this rule. This will further
facilitate the devel opnent of a Final Regulatory |Inpact Analysis.
Conments nust be received by Septenber 26, 1991. Witten
comment s

should be submtted to Frances M Hart, Executive Oficer,
Executive Secretariat, Equal Enpl oynent Opportunity Conm ssion,
1801 "L" Street, NW Washington, D.C. 20507.

As a convenience to commenters, the Executive Secretariat wll
accept public comrents transmtted by facsimle ("FAX') machine.
The tel ephone nunber of the FAX receiver is (202) 663-4114. (This
is not a toll-free nunber). Only public comments of six or fewer
pages will be accepted via FAX transmittal. This limtation is
necessary in order to assure access to the equi pnent. Conments
sent by FAX in excess of six pages will not be accepted. Receipt
of FAX transmittals will not be acknow edged, except that the
sender may request confirmation of receipt by calling the
Executive

Secretariat Staff at (202) 663-4078. (This is not a toll-free
nunber) .



Conments received will be available for public inspection in the@
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SEECC Li brary, room 6502, by appointnment only, from9 a.m to 5
p.m, Monday through Friday except |egal holidays from Cctober
15,

1991, until the Final Regulatory Inpact Analysis is published.
Per sons who need assistance to review the coments wll be
provi ded

Wi th appropriate aids such as readers or print magnifiers. To
schedul e an appointnment call (202) 663-4630 (voice), (202) 663-
4630

(TDD) .

Li st of Subjects in 29 CFR Part 1630
Equal enpl oynment opportunity, Handi capped, Individuals wth

di sabilities.
For the Conmi ssion,

Evan J. Kenp, Jr.
Chai r man.

Accordi ngly, 29 CFR Chapter XIV is anmended by adding part 1630 to
read as foll ows:

PART 1630 -- REGULATIONS TO | MPLEMENT THE EQUAL EMPLOYMENT
PROVI SI ONS OF THE AMERI CANS W TH DI SABI LI TI ES ACT

Sec.
1630.1 Pur pose, applicability, and construction.
1630. 2 Def i nitions.

1630. 3 Exceptions to the definitions of "Disability" and
"Qualified Individual with a Disability."

1630. 4 Di scrim nation prohibited.

1630.5 Limting, segregating, and cl assifying.

1630. 6 Contractual or other arrangenents.

1630. 7 Standards, criteria, or nethods of adm nistration.
1630. 8 Rel ati onship or association with an individual with a
di sability.

1630. 9 Not maki ng reasonabl e acconmodati on.

Q@
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S1630. 10 Qualification standards, tests, and other sel ection
criteria.

1630. 11 Adm ni stration of tests.
1630. 12 Ret al i ati on and coerci on.
1630. 13 Prohi bited nedi cal exam nations and inquiries.

1630. 14 Medi cal exam nations and inquiries specifically
permtted.

1630. 15 Def enses.

1630.16 Specific activities permtted.

Appendi x to part 1630 - Interpretive GQuidance on Title |I of the
Anericans with Disabilities Act.

Aut hority: 42 U S.C 12116.

1630.1 Pur pose, applicability, and construction.
(a) Purpose. The purpose of this part is to inplenent

tle | of the Arericans with Disabilities Act (42
S.C. 12101, et seq.) (ADA), requiring equal

npl oynent opportunities for qualified individuals
Wi th disabilities, and sections 3(2), 3(3), 501,
503, 506(e), 508, 510, and 511 of the ADA as those
sections pertain to the enploynment of qualified

i ndividuals with disabilities.

t
U
e

(b) Applicability. This part applies to "covered
entities" as defined at section 1630.2(b).

(c) Construction. -- (1) In general. Except as

ot herwi se provided in this part, this part does not
apply a |l esser standard than the standards applied
under title V of the Rehabilitation Act of 1973 (29
US.C 790 - 794a), or the regul ations issued by
Federal agencies pursuant to that title.

(2) Relationship to other laws. This part does
not invalidate or limt the renmedies, rights, and
procedures of any Federal |aw or |aw of any State
or political subdivision of any State or
jurisdiction that provides greater or equal
protection for the rights of individuals with
disabilities than are afforded by this part.

1630. 2 Definitions.

(a) Comm ssion neans the Equal Enploynment Qpportunity@
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SComm ssi on established by Section 705 of the G vil

Ri ghts Act of 1964 (42 U.S.C. 2000e-4).

(b) Covered Entity neans an enpl oyer, enploynent agency,
| abor organi zation, or joint |abor nanagenent
comm ttee.



(c) Person, |abor organization, enploynent agency,
conmmerce and industry affecting commerce shall have
t he same neaning given those ternms in Section 701
of the Gvil Rights Act of 1964 (42 U S.C. 2000e).

(d) State neans each of the several States, the District
of Col unbi a, the Conmonwealth of Puerto Rico, CGuam

Ameri can Sanpa, the Virgin Islands, the Trust

Territory of the Pacific Islands, and the

Commonweal t h of the Northern Mariana Islands.

(e) Employer. -- (1) In general. The term "enployer”
means a person engaged in an industry affecting
conmerce who has 15 or nore enpl oyees for each
wor ki ng day in each of 20 or nore cal endar weeks in
the current or preceding cal endar year, and any
agent of such person, except that, fromJuly 26
1992 through July 25, 1994, an enpl oyer neans a
person engaged in an industry affecting conmerce
who has 25 or nore enpl oyees for each working day
in each of 20 or nore cal endar weeks in the current
or precedi ng year and any agent of such person.

(2) Exceptions. The term enployer does not
i ncl ude - -

(i) the United States, a corporation wholly
owned by the governnment of the United States,
or an Indian tribe; or

(ii) a bona fide private nmenbership club

(other than a | abor organization) that is
exenpt fromtaxation under Section 501(c) of
the I nternal Revenue Code of 1986

(f) Enpl oyee neans an individual enployed by an
enpl oyer.

(g) Disability nmeans, with respect to an
i ndi vi dual - -

(1) a physical or nental inpairnent that
substantially limts one or nore of the major life
activities of such individual;

(2) a record of such an inpairnment; or

(3) being regarded as having such an inpairment. @
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S (See section 1630.3 for exceptions to this definition).

(h) Physical or nental inpairnment neans:

(1) Any physiol ogi cal disorder, or condition,
cosnetic disfigurenent, or anatom cal |oss
affecting one or nore of the foll ow ng body
systenms: neurol ogi cal, nuscul oskel etal, speci al
sense organs, respiratory (including speech
organs), cardiovascul ar, reproductive, digestive,
genito-urinary, hemc and |ynphatic, skin, and
endocri ne; or



(2) Any nmental or psychol ogical disorder, such as
mental retardation, organic brain syndrone,
enotional or nental illness, and specific |earning
di sabilities.

(i) Mjor Life Activities neans functions such as caring
for onesel f, perform ng nmanual tasks, walking,

seei ng, hearing, speaking, breathing, |earning, and
wor Ki ng.

(j) Substantially limts. -- (1) The term"substantially
limts" means:

(i) Unable to performa najor life activity
t hat the average person in the general
popul ati on can perform or

(ii) Significantly restricted as to the

condi tion, manner or duration under which an

i ndi vidual can performa particular major life
activity as conpared to the condition, manner,
or duration under which the average person in
t he general popul ation can performthat sane
major life activity.

(2) The followi ng factors should be considered in
det erm ni ng whet her an individual is substantially
limted in a mgjor life activity:

(i) The nature and severity of the
| mpai r ment ;

(ii) The duration or expected duration of the
i mpai rment; and

(iii) The permanent or long termi npact, or
t he expected permanent or long terminpact of

or resulting fromthe inpairnent.

(3) Wth respect to the major life activity of
"wor ki ng" - -

@
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S(i) The term"substantially limts" nmeans
significantly restricted in the ability

to performeither a class of jobs or a
broad range of jobs in various classes as
conpared to the average person havi ng
conparable training, skills and

abilities. The inability to performa
single, particular job does not

constitute a substantial limtation in

the major life activity of working.

(ii) In addition to the factors listed in
paragraph (j)(2) of this section, the
followi ng factors may be considered in
det erm ni ng whet her an individual is
substantially limted in the majjor life
activity of "working":



(A) The geographical area to which
t he individual has reasonable
access;

(B) The job from which the

i ndi vi dual has been disqualified
because of an inpairnent, and the
nunber and types of jobs utilizing
simlar training, know edge, skills
or abilities, within that

geogr aphi cal area, from which the

i ndi vidual is also disqualified
because of the inpairment (class of
| obs); and/or

(C) The job from which the

i ndi vi dual has been disqualified
because of an inpairnent, and the
nunber and types of other jobs not
utilizing simlar training,

know edge, skills or abilities,
Wi t hin that geographical area, from
whi ch the individual is also

di squal i fi ed because of the

i mpai rment (broad range of jobs in
vari ous cl asses).

(k) Has a record of such inpairnment neans has a history
of , or has been m sclassified as having, a nental

or physical inpairnent that substantially limts

one or nore major life activities.

(1) |Is regarded as having such an inpairnment neans:

(1) Has a physical or nental inpairnent that does

not substantially limt major Iife activities but

is treated by a covered entity as constituting such@
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Slimtation:

(2) Has a physical or nental inpairnent that
substantially limts major life activities only as
a result of the attitudes of others toward such

| mpai rment; or

(3) Has none of the inpairnents defined in
paragraphs (h)(1) or (2) of this section but is
treated by a covered entity as having a
substantially limting inpairnent.

(m Qualified individual with a disability neans an
individual with a disability who satisfies the
requisite skill, experience, education and ot her

| ob-rel ated requirenments of the enploynent position
such individual holds or desires, and who, with or
Wi t hout reasonabl e accommobdation, can performthe
essential functions of such position. (See section
1630. 3 for exceptions to this definition).

(n) Essential functions. -- (1) In general. The term
"essential functions" neans the fundanental job



duties of the enpl oynent position the individual
With a disability holds or desires. The term
"essential functions” does not include the marginal
functions of the position.

(2) A job function may be consi dered essential for
any of several reasons, including but not limted
to the foll ow ng:

(i) The function may be essential because the
reason the position exists is to performthat
functi on;

(ii) The function may be essential because of
the Iimted nunber of enployees avail abl e
anmong whom t he performance of that job
function can be distributed; and/or

(iii1) The function may be highly specialized
so that the incunbent in the position is hired
for his or her expertise or ability to perform
the particular function.

(3) Evidence of whether a particular function is
essential includes, but is not limted to:

(i) The enployer's judgnent as to which
functions are essenti al;

(ii) Witten job descriptions prepared before
advertising or interview ng applicants for the@
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Sj ob;

(iii) The anpbunt of tine spent on the job
perform ng the function;

(iv) The consequences of not requiring the
I ncunbent to performthe function;

(v) The terns of a collective bargaining
agr eement ;

(vi) The work experience of past incunbents in
t he job; and/or

(vii) The current work experience of
i ncunbents in simlar jobs.

(o) Reasonable accommodation. -- (1) The term
"r easonabl e accommbdati on" neans:

(i) Modifications or adjustnments to a job
application process that enable a qualified
applicant with a disability to be considered
for the position such qualified applicant
desires; or

(ii) Modifications or adjustnents to the work
envi ronnent, or to the manner or circunstances
under which the position held or desired is
customarily perforned, that enable a qualified



i ndividual with a disability to performthe
essential functions of that position; or

(ii1) Modifications or adjustnments that enable
a covered entity's enployee with a disability
to enjoy equal benefits and privil eges of

enpl oyment as are enjoyed by its other
simlarly situated enpl oyees wi thout

di sabilities.

(2) Reasonabl e accommobdation may include but is not
limted to:

(i) Making existing facil
enpl oyees readily accessib
i ndi viduals with disabilit

ties used by

|l e to and usabl e by
ies; and

(ii) Job restructuring; part-tine or nodified
wor k schedul es; reassignnent to a vacant
position; acquisition or nodifications of

equi prent or devices; appropriate adjustnment
or nodifications of exam nations, training
materials, or policies; the provision of
qualified readers or interpreters; and other
sim | ar accommodations for individuals wth@
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Sdi sabilities.

(3) To determ ne the appropriate reasonabl e
acconmodation it may be necessary for the covered
entity to initiate an informal, interactive process
with the qualified individual with a disability in
need of the accomodation. This process shoul d
identify the precise limtations resulting fromthe
disability and potential reasonabl e accomodati ons
that coul d overcone those |imtations.

(p) Undue hardship. -- (1) In general. "Undue hardship”
means, with respect to the provision of an
acconmodation, significant difficulty or expense

i ncurred by a covered entity, when considered in

| ight of the factors set forth in paragraph (p)(2)

of this section.

(2) Factors to be considered. In determning
whet her an acconmodati on woul d i mpose an undue
hardship on a covered entity, factors to be
consi dered i ncl ude:

(i) The nature and net cost of the
acconmodat i on needed under this part, taking
into consideration the availability of tax
credits and deductions, and/or outside

f undi ng;

(ii) The overall financial resources of the

facility or facilities involved in the

provi sion of the reasonabl e accommobdation, the
nunber of persons enpl oyed at such facility,
and the effect on expenses and resources;



(iii) The overall financial resources of the
covered entity, the overall size of the

busi ness of the covered entity with respect to
t he nunber of its enpl oyees, and the nunber,
type and location of its facilities;

(iv) The type of operation or operations of
the covered entity, including the conposition,
structure and functions of the workforce of
such entity, and the geographi c separateness
and adm ni strative or fiscal relationship of
the facility or facilities in question to the
covered entity; and

(v) The inpact of the acconmopdati on upon the
operation of the facility, including the

i npact on the ability of other enployees to
performtheir duties and the inpact on the
facility's ability to conduct business. @
X7+3@ @
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(gq) Qualification standards neans the personal and
professional attributes including the skill,

experi ence, education, physical, nedical, safety
and ot her requirenents established by a covered
entity as requirenments which an individual mnust
meet in order to be eligible for the position held
or desired.

(r) Direct Threat nmeans a significant risk of
substantial harmto the health or safety of the

i ndi vi dual or others that cannot be elimnated or
reduced by reasonabl e acconmodati on. The

determ nation that an individual poses a "direct
threat” shall be based on an individualized
assessnment of the individual's present ability to
safely performthe essential functions of the job.
Thi s assessnment shall be based on a reasonable
medi cal judgnent that relies on the nost current
medi cal knowl edge and/or on the best avail abl e

obj ective evidence. |n determ ning whether an

i ndi vi dual woul d pose a direct threat, the factors
to be considered include:

(1) The duration of the risk;
(2) The nature and severity of the potential harm

(3) The likelihood that the potential harmw ||
occur; and

(4) The imm nence of the potential harm

1630. 3 Exceptions to the definitions of "Disability" and
"Qualified Individual with a Disability."

(a) The terns disability and qualified individual with
a disability do not include individuals currently
engaging in the illegal use of drugs, when the

covered entity acts on the basis of such use.

(1) Drug neans a controlled substance, as



defined in schedules | through V of Section
202 of the Controlled Substances Act (21 U S.C
812).

(2) Illegal use of drugs neans the use of
drugs the possession or distribution of which
i's unl awful under the Controlled Substances
Act, as periodically updated by the Food and
Drug Adm nistration. This term does not

i nclude the use of a drug taken under the
supervi sion of a licensed health care

prof essional, or other uses authorized by the@
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SControl | ed Substances Act or other provisions
of Federal |aw.

(b) However, the terns "disability" and "qualified"
i ndividual with a disability may not exclude an
i ndi vi dual who:

(1) Has successfully conpleted a supervised
drug rehabilitation programand is no |onger

engaging in the illegal use of drugs, or has
ot herwi se been rehabilitated successfully and
is no longer engaging in the illegal use of
drugs; or

(2) Is participating in a supervised
rehabilitation programand is no | onger
engagi ng in such use; or

(3) Is erroneously regarded as engaging in
such use, but is not engaging in such use.

(c) It shall not be a violation of this part for a
covered entity to adopt or adm ni ster reasonabl e
policies or procedures, including but not limted
to drug testing, designed to ensure that an

i ndi vi dual described in paragraph (b)(1) or (2) of
this section is no | onger engaging in the illegal
use of drugs. (See section 1630.16(c) Drug
testing).

(d) Disability does not include:

(1) Transvestism transsexualism pedophilia,

exhi bitionism voyeurism gender identity disorders
not resulting from physical inpairnments, or other
sexual behavi or disorders;

(2) Conpul sive ganbling, kleptomania, or pyromani a;
or

(3) Psychoactive substance use disorders resulting
fromcurrent illegal use of drugs.

(e) Honopsexuality and bisexuality are not inpairnments
and so are not disabilities as defined in this
part.



