Section 1630.2(p) Undue hardship

The Comm ssion has substituted "facility" or "facilities" for
"site" or "sites" in section 1630.2(p)(2) and has del eted the
definition of the term"site.” Many enployers and enpl oyer
groups expressed concern about the use and nmeaning of the term
"site." The final regulation's use of the ternms "facility" and
"facilities" is consistent with the |anguage of the statute.

The Comm ssion has anended the | ast paragraph of the interpretive
gui dance acconpanyi ng section 1630.2(p) to note that, when the
cost of a requested acconmodati on would result in an undue
hardshi p and outside funding is not available, an individual with
a disability should be given the option of paying the portion of
the cost that constitutes an undue hardship. This amendnent is
consistent with the legislative history of the Act. See Senate
Report at 36; House Labor Report at 69.

Several enployers and enpl oyer groups asked the Comm ssion to
expand the |ist of factors to be considered when determning if
an accomodati on woul d i npose an undue hardship on a covered
entity by adding another factor: the relationship of an
acconmodation's cost to the value of the position at issue, as
measured by the conpensation paid to the holder of the position.
Congress, however, specifically rejected this type of factor.

See House Judiciary Report at 41 (noting that the House Judiciary
Conmittee rejected an anmendnent proposing that an accommodati on
costing nore than ten percent of the enployee's salary be treated
as an undue hardship). The Comm ssion, therefore, has not added
this to the |ist.

Section 1630.2(q) Qualification standards

The Comm ssion has deleted the reference to direct threat from
the definition of qualification standards. This revision is
consistent with the revisions the Conmm ssion has made to sections
1630. 10 and 1630. 15(b). (See di scussi on bel ow).

Section 1630.2(r) Direct threat

Many disability rights groups and individuals with disabilities
asserted that the definition of direct threat should not include
a reference to the health or safety of the individual with a
disability. They expressed concern that the reference to "risk
to self" would result in direct threat determ nations that are
based on negative stereotypes and paternalistic views about what
is best for individuals with disabilities. Alternatively, the
conment ers asked the Comm ssion to clarify that any assessnent of
ri sk must be based on the individual's present condition and not
on specul ati on about the individual's future condition. They

al so asked the Comm ssion to specify evidence other than nedi cal
know edge that nmay be relevant to the determ nation of direct

t hreat.

The final regulation retains the reference to the health or
safety of the individual with a disability. As the Appendi x
notes, this is consistent with the |egislative history of the ADA
and the case law interpreting section 504 of the Rehabilitation
Act .

To clarify the direct threat standard, the Comm ssion has made
four revisions to section 1630.2(r). First, the Comm ssion has
amended the first sentence of the definition of direct threat to



refer to a significant risk of substantial harmthat cannot be
elimnated "or reduced"” by reasonabl e accommodation. This
amendrment clarifies that the risk need not be elimnated entirely
to fall below the direct threat definition; instead, the risk
need only be reduced to the | evel at which there no | onger exists
a significant risk of substantial harm |In addition, the

Conmi ssi on has rephrased the second sentence of section 1630. 2
(r)

to clarify that an enployer's direct threat standard nust apply
to all individuals, not just to individuals with disabilities.
Further, the Comm ssion has nmade clear that a direct threat
determ nati on nust be based on "an individualized assessnent of
the individual's present ability to safely performthe essenti al
functions of the job." This clarifies that a determ nation that
enpl oyment of an individual woul d pose a direct threat nust

i nvol ve an individualized inquiry and nmust be based on the

i ndividual's current condition. In addition, the Conm ssion has
added "the imm nence of the potential harm to the |ist of
factors to be considered when determ ni ng whet her enpl oynent of
an individual would pose a direct threat. This change clarifies
that both the probability of harm and the i mm nence of harm are
relevant to direct threat determi nations. This definition of
direct threat is consistent with the legislative history of the
Act. See Senate Report at 27, House Labor Report at 56-57,
73-75, House Judiciary Report at 45-46.

Further, the Conm ssion has anended the interpretive gui dance on
section 1630.2(r) to highlight the individualized nature of the
direct threat assessnent. |In addition, the Comm ssion has cited
exanpl es of evidence other than nedi cal know edge that nay be

rel evant to determ ni ng whet her enpl oynent of an individual would
pose a direct threat.

Section 1630.3 Exceptions to the definitions of "Disability" and
"Qualified Individual with a Disability"

Many comrenters asked the Comm ssion to clarify that the term
"rehabilitation prograni includes self-help groups. In response
to these comments, the Commi ssion has anended the interpretive
guidance in this area to include a reference to professionally
recogni zed sel f-hel p prograns.

The Conm ssion has added a paragraph to the gui dance on section
1630.3 to note that individuals who are not excluded under this
provision fromthe definitions of the terns "disability" and
"qualified individual with a disability" must still establish
that they neet those definitions to be protected by part 1630.
Several enployers and enpl oyer groups asked the Comm ssion to
clarify that individuals are not automatically covered by the ADA
sinply because they do not fall into one of the exclusions |isted
in this section.

The proposed interpretive guidance on section 1630.3 noted that
enpl oyers are entitled to seek reasonabl e assurances that an

i ndividual is not currently engaging in the illegal use of drugs.
In that regard, the guidance stated, "It is essential that the

i ndi vi dual offer evidence, such as a drug test, to prove that he
or she is not currently engaging” in such use. Many conmmenters
interpreted this guidance to require individuals to conme forward
Wi t h evidence even in the absence of a request by the enployer.
The Conm ssion has revised the interpretive guidance to clarify
t hat such evidence is required only upon request.



1630. 6 Contractual or other arrangenents

The Conmm ssion has added a sentence to the first paragraph of the
i nterpretive gui dance on section 1630.6 to clarify that this
section has no inpact on whether one is a covered entity or

enpl oyer as defined by section 1630. 2.

The proposed interpretive gui dance on contractual or other

rel ati onshi ps noted that section 1630.6 applied to parties on
either side of the relationship. To illustrate this point, the
gui dance stated that "a copier conpany would be required to
ensure the provision of any reasonabl e accommbdati on necessary to
enable its copier service representative with a disability to
service a client's machine." Several enployers objected to this
exanple. In that respect, the comenters argued that the

| anguage of the exanple was too broad and could be interpreted as
requiring enployers to make all custoners' prenises accessible.
The Comm ssion has revised this exanple to provide a clearer,

nore concrete indication of the scope of the reasonabl e
acconmodati on obligations in this area.

In addition, the Conm ssion has clarified the interpretive
gui dance by noting that the existence of a contractual
rel ati onshi p adds no new obligations "under this part.”

1630. 8 Rel ationship or association with an individual with a
disability

The Conm ssion has added the phrase "or otherw se discrimnate
against" to section 1630.8. This change clarifies that
harassnment or any other form of discrimnation against a
qual i fied individual because of the known disability of a person
Wi t h whom t he individual has a relationship or an association is
al so a prohibited formof discrimnation.

The Conmm ssion has revised the first sentence of the interpretive
gui dance to refer to a person's relationship or association with
an individual who has a "known" disability. This revision nakes
t he | anguage of the interpretive guidance consistent with the

| anguage of the regulation. |In addition, to reflect current,
preferred term nol ogy, the Comm ssion has substituted the term
"peopl e who have AIDS" for the term"AIDS patients.” Finally,

t he Comm ssion has added a paragraph to clarify that this

provi sion applies to discrimnation in other enploynent
privileges and benefits, such as health insurance benefits.

1630. 9 Not nmki ng reasonabl e acconmodati on

Section 1630.9(c) provides that "[a] covered entity shall not be
excused fromthe requirenents of this part because of any failure
to receive technical assistance....” Sonme enployers asked the
Commi ssion to revise this section and to state that the failure
to receive technical assistance is a defense to not providing
reasonabl e accommpdati on. The Conmi ssion has not nade the
requested revision. Section 1630.9(c) is consistent with section
506(e) of the ADA, which states that the failure to receive
techni cal assistance fromthe federal agencies that adm nister

t he ADA does not excuse a covered entity from conpliance with the
requi renents of the Act.

The first paragraph of the interpretive gui dance acconpanyi ng
section 1630.9 notes that the reasonabl e accommbdati on obligation
does not require enployers to provide adjustnents or



nodi fications that are primarily for the personal use of the
individual with a disability. The Conm ssion has anmended this
gui dance to clarify that enployers nay be required to provide
items that are customarily personal -use itens where the itens are
specifically designed or required to neet job-rel ated needs.

In addition, the Conm ssion has anended the interpretive gui dance
to clarify that there nust be a nexus between an individual's
disability and the need for accommobdati on. Thus, the gui dance
notes that an individual with a disability is "otherw se
qualified" if he or she is qualified for the job except that,
"because of the disability,"” the individual needs reasonable
acconmodation to performthe essential functions of the job.
Simlarly, the guidance notes that enployers are required to
acconmpdat e only the physical or nental limtations "resulting
fromthe disability" that are known to the enpl oyer

In response to conmenters' requests for clarification, the

Conmi ssion has noted that enployers may require individuals with
disabilities to provide docunentation of the need for reasonable
acconmodati on when the need for a requested accommodati on is not
obvi ous.

In addition, the Conm ssion has anended the | ast paragraph of the
i nterpretive guidance on the "Process of Determ ning the
Appropri ate Reasonabl e Accommodation.”™ This anendnment clarifies
t hat an enpl oyer nust consider allow ng an individual with a
disability to provide his or her owm accommodation if the

i ndi vidual wi shes to do so. The enployer, however, may not
require the individual to provide the accomodati on.

1630. 10 Qualification standards, tests, and ot her selection
criteria

The Comm ssion has added the phrase "on the basis of disability"
to section 1630.10(a) to clarify that a selection criterion that
is not job related and consistent wi th business necessity
violates this section only when it screens out an individual with
a disability (or a class of individuals with disabilities) on the
basis of disability. That is, there nust be a nexus between the
exclusion and the disability. A selection criterion that screens
out an individual with a disability for reasons that are not
related to the disability does not violate this section. The
Conmi ssion has nmade simlar changes to the interpretive guidance
on this section.

Proposed section 1630.10(b) stated that a covered entity could
use as a qualification standard the requirenment that an

i ndi vidual not pose a direct threat to the health or safety of
the individual or others. Many individuals with disabilities
obj ected to the inclusion of the direct threat reference in this
section and asked the Conmi ssion to clarify that the direct

t hreat standard nmust be raised by the covered entity as a
defense. In that regard, they specifically asked the Conmm ssion
to nove the direct threat provision fromsection 1630. 10
(qualification standards) to section 1630.15 (defenses). The
Conmi ssion has deleted the direct threat provision fromsection
1630. 10 and has noved it to section 1630.15. This is consistent
wi th section 103 of the ADA, which refers to defenses and states
(in section 103(b)) that the term"qualification standards” may
i nclude a requirenment that an individual not pose a direct

t hreat.



1630. 11 Administration of tests

The Conm ssion has revised the interpretive gui dance concerni ng
section 1630.11 to clarify that a request for an alternative test
format or other testing acconmopdati on generally should be made
prior to the admnistration of the test or as soon as the

I ndividual with a disability becones aware of the need for
accommodation. In addition, the Conm ssion has anended the | ast
par agraph of the guidance on this section to note that an

enpl oyer can require a witten test of an applicant with dyslexia
if the ability toread is "the skill the test is designed to
measure.” This | anguage is consistent with the regul atory

| anguage, which refers to the skills a test purports to neasure.

Sone comrenters noted that certain tests are designed to neasure
the speed with which an applicant perfornms a function. In
response to these coments, the Comm ssion has anended the
interpretive guidance to state that an enployer nmay require an
applicant to conplete a test within a specified tinme franme if
speed is one of the skills being tested.

In response to conments, the Comm ssion has anended the

i nterpretive gui dance acconpanyi ng section 1630.14(a) to clarify
t hat enpl oyers may invite applicants to request acconmodati ons
for taking tests. (See section 1630.14(a), bel ow)

1630. 12 Retaliation and coercion

The Comm ssion has anended section 1630.12 to clarify that this
section al so prohibits harassnent.

1630. 13 Prohi bited medi cal exam nations and inquiries

In response to the Conm ssion's request for comrent on certain
wor kers' conpensation matters, many comenters addressed whet her
a covered entity may ask applicants about their history of

wor kers' conpensation clains. Mny enployers and enpl oyer groups
argued that an inquiry about an individual's workers'
conpensation history is job related and consistent w th business
necessity. Disability rights groups and individuals with
disabilities, however, asserted that such an inquiry could

di scl ose the existence of a disability. In response to conments
and to clarify this matter, the Comm ssion has anended the

I nterpretive gui dance acconpanyi ng section 1630.13(a). The
amendnment states that an enpl oyer may not inquire about an

i ndi vidual's workers' conpensation history at the pre- offer

st age.

The Comm ssion has made a technical change to section 1630. 13(b)
by del eting the phrase "unless the exam nation or inquiry is
shown to be job-related and consistent with business necessity”
fromthe section. This change does not affect the substantive
provi sions of section 1630.13(b). The Comm ssion has

I ncorporated the job- rel atedness and busi ness-necessity
requirenment into a new section 1630.14(c), which clarifies the
scope of perm ssible exam nations or inquiries of enployees. (See
section 1630. 14(c), below)

1630. 14 Medi cal exam nations and inquiries specifically permtted
Section 1630. 14(a) Acceptable pre-enploynment inquiry

Proposed section 1630.14(a) stated that a covered entity nay nake



pre-enploynment inquiries into an applicant's ability to perform

| ob-related functions. The interpretive gui dance acconpanyi ng
this section noted that an enpl oyer may ask an individual whether
he or she can performa job function with or w thout reasonable
accommuodat i on.

Many enpl oyers asked the Conmission to provide additional
guidance in this area. Specifically, the comenters asked

whet her an enpl oyer may ask how an individual will performa job
function when the individual's known disability appears to
interfere with or prevent performance of job-related functions.
To clarify this matter, the Comm ssion has anended section
1630.14(a) to state that a covered entity "may ask an appli cant
to describe or to denonstrate how, with or w thout reasonable
acconmodati on, the applicant will be able to performjob-rel ated
functions.”™ The Comm ssion has anended the interpretive gui dance
acconpanyi ng section 1630.14(a) to reflect this change.

Many comrenters asked the Comm ssion to state that enpl oyers may
i nquire, before tests are taken, whether candidates wll require
any reasonabl e accommobdations to take the tests. They asked the
Conmi ssion to acknow edge that such inquiries constitute
perm ssi bl e pre-enploynent inquiries. |In response to these
conments, the Comm ssion has added a new paragraph to the

i nterpretive guidance on section 1630.14(a). This paragraph
clarifies that enployers may ask candidates to i nformthem of the
need for reasonabl e accommpdation within a reasonable tine before
the adm nistration of the test and nmay request docunentation
verifying the need for accommovdati on.

The Comm ssion has received many conments from | aw enf or cenent
and ot her public safety agencies concerning the adm nistration of
physical agility tests. |In response to those comments, the

Conmi ssi on has added a new paragraph clarifying that such tests
are not medi cal exam nati ons.

Many enpl oyers and enpl oyer groups have asked the Conmi ssion to
di scuss whet her enployers nmay invite applicants to self-identify
as individuals with disabilities. In that regard, many of the
comenters noted that Section 503 of the Rehabilitation Act

| nposes certain obligations on governnment contractors. The

i nterpretive gui dance acconpanyi ng sections 1630.1(b) and (c)
notes that "title I of the ADA would not be a defense to failing
to collect information required to satisfy the affirmative action
requi renents of Section 503 of the Rehabilitation Act."” To
reiterate this point, the Conm ssion has anended the interpretive
gui dance acconpanyi ng section 1630.14(a) to note specifically
that this section does not restrict enployers fromcollecting
information and inviting individuals to identify thensel ves as

i ndividuals with disabilities as required to satisfy the
affirmati ve action requirenents of Section 503 of the

Rehabi litation Act.

Section 1630. 14(b) Enpl oynent entrance exam nations

Section 1630. 14(b) has been anended to include the phrase
"(and/or inquiry)" after references to nedical exam nations. Sone
conmenters were concerned that the regulation as drafted

prohi bited covered entities from nmaking any nedical inquiries or
adm ni stering questionnaires that did not constitute

exam nations. This change clarifies that the term "enpl oynent
entrance exam nations” includes nmedical inquiries as well as

medi cal exam nati ons.



Section 1630. 14(b)(2) has been revised to state that the results
of enpl oynent entrance exam nations "shall not be used for any
pur pose inconsistent with this part." This |anguage is
consistent with the | anguage used in section 1630. 14(c)(2).

The second paragraph of the proposed interpretive gui dance on
this section referred to "relevant” physical and psychol ogi cal
criteria. Some commenters questioned the use of the term

"rel evant” and expressed concern about its nmeaning. The

Conmi ssion has deleted this termfromthe paragraph

Many comrenters addressed the confidentiality provisions of this

section. They noted that it may be necessary to disclose nedical
informati on in defense of workers' conpensation clains or during

the course of other |egal proceedings. |In addition, they pointed
out that the workers' conpensation offices of nmany states request
such information for the adm nistration of second-injury funds or
for other adm nistrative purposes.

The Conmm ssion has revised the | ast paragraph of the interpretive
gui dance on section 1630.14(b) to reflect that the information
obt ai ned during a permtted enploynent entrance exam nation or
inquiry may be used only "in a manner not inconsistent with this
part." In addition, the Comm ssion has added | anguage clarifying
that it is permssible to submt the information to state

wor kers' conpensation offices.

Several commenters asked the Commi ssion to clarify whether

i nformati on obtained from enpl oynent entrance exam nati ons and
inquiries may be used for insurance purposes. |In response to

t hese comments, the Conmi ssion has noted in the interpretive

gui dance that such information may be used for insurance purposes
described in section 1630. 16(f).

Section 1630. 14(c) Exam nation of enpl oyees

The Comm ssion has added a new section 1630. 14(c), Exam nation of
enpl oyees, that clarifies the scope of perm ssible nedical

exam nations and inquiries. Several enployers and enpl oyer
groups expressed concern that the proposed version of part 1630
did not nake it clear that covered entities may require enpl oyee
medi cal exam nations, such as fitness-for-duty exam nations, that
are job related and consi stent with business necessity. New
section 1630. 14(c) clarifies this by expressly permtting covered
entities to require enpl oyee nedi cal exam nations and inquiries
that are job related and consistent with business necessity. The
i nformati on obtained fromsuch exam nations or inquiries nust be
treated as a confidential nedical record. This section also

i ncorporates the | ast sentence of proposed section 1630.14(c).
The remai nder of proposed section 1630. 14(c) has becone section
1630. 14(d) .

To conport with this technical change in the regulation, the
Conmi ssi on has nmade correspondi ng changes in the interpretive

gui dance. Thus, the Comm ssion has noved the second paragraph of
t he proposed gui dance on section 1630.13(b) to the gui dance on
section 1630.14(c). In addition, the Comm ssion has reworded the
paragraph to note that this provision permts (rather than does
not prohibit) certain nedical exam nations and inquiries.

Sone comrenters asked the Conm ssion to clarify whether enployers



may nmake inquiries or require medical exam nations in connection
Wi t h the reasonabl e acconmodati on process. The Conm ssion has
noted in the interpretive guidance that such inquiries and

exam nati ons are perm ssible when they are necessary to the
reasonabl e acconmodati on process described in this part.

1630. 15 Def enses

The Comm ssion has added a sentence to the interpretive guidance
on section 1630.15(a) to clarify that the assertion that an

i nsurance plan does not cover an individual's disability or that
the disability would cause increased insurance or workers
conpensation costs does not constitute a legitimte,
nondi scri m natory reason for disparate treatnent of an individual
With a disability. This clarification, made in response to many
conmments fromindividuals with disabilities and disability rights
groups, is consistent with the legislative history of the ADA
See Senate Report at 85; House Labor Report at 136; House
Judiciary Report at 71.

The Comm ssion has anended section 1630.15(b) by stating that the
term"qualification standard® may include a requirenent that an

i ndi vidual not pose a direct threat. As noted above, this is
consistent with section 103 of the ADA and responds to nany
coments fromindividuals with disabilities.

The Comm ssion has nmade a technical correction to section
1630. 15(c) by changi ng the phrase "an individual or class of
i ndividuals with disabilities" to "an individual with a
disability or a class of individuals with disabilities.”

Several enployers and enpl oyer groups asked the Comm ssion to
acknow edge that undue hardshi p considerati ons about reasonabl e
acconmpdati ons at tenporary work sites may be different fromthe
consi derations relevant to permanent work sites. |In response to
t hese comments, the Conmi ssion has anended the interpretive

gui dance on section 1630.15(d) to note that an acconmodati on t hat
poses an undue hardship in a particular job setting, such as a
tenporary construction site, may not pose an undue hardship in
anot her setting. This guidance is consistent with the

| egi sl ative history of the ADA. See House Labor Report at 69-
70;

House

Judiciary Report at 41-42.

The Conmm ssion al so has anended the interpretive guidance to note
that the ternms of a collective bargaining agreenent may be

rel evant to the determ nation of whether a requested
acconmodat i on woul d pose an undue hardship on the operation of a
covered entity's business. This anmendnent, which responds to
conmenters' requests that the Conmm ssion recognize the rel evancy
of collective bargai ning agreenents, is consistent with the

| egi slative history of the Act. See Senate Report at 32; House
Labor Report at 63.

Section 1630.2(p)(2)(v) provides that the inpact of an
acconmodati on on the ability of other enployees to performtheir
duties is one of the factors to be consi dered when determ ning
whet her the accommodati on woul d i npose an undue hardship on a
covered entity. Many conmenters addressed whet her an
acconmodation's inpact on the noral e of other enployees may be
rel evant to a determ nation of undue hardship. Sone enpl oyers



and enpl oyer groups asserted that a negative inpact on enpl oyee
noral e shoul d be consi dered an undue hardship. Disability rights
groups and individuals with disabilities, however, argued that
undue hardshi p determ nations nmust not be based on the noral e of
ot her enployees. It is the Comm ssion's view that a negative
effect on norale, by itself, is not sufficient to nmeet the undue
hardshi p standard. Accordingly, the Comm ssion has noted in the
gui dance on section 1630.15(d) that an enpl oyer cannot establish
undue hardship by showi ng only that an accommobdati on woul d have a
negative inpact on enpl oyee noral e.

1630. 16 Specific activities permtted

The Comm ssion has revised the second sentence of the

i nterpretive guidance on section 1630.16(b) to state that an

enpl oyer may hol d individuals with al coholism and individuals who
engage in the illegal use of drugs to the sane perfornmance and
conduct standards to which it holds "all of its" other enployees.
I n addition, the Conm ssion has deleted the term "otherw se" from
the third sentence of the guidance. These revisions clarify that
enpl oyers may hold all enpl oyees, disabled (including those

di sabl ed by al coholismor drug addiction) and nondi sabled, to the
sane performance and conduct standards.

Many comrenters asked the Comm ssion to clarify that the drug
testing provisions of section 1630.16(c) pertain only to tests to
determine the illegal use of drugs. Accordingly, the Conmm ssion
has amended section 1630.16(c)(1) to refer to the adm nistration
of "such" drug tests and section 1630.16(c)(3) to refer to

i nformati on obtained froma "test to determine the illegal use of
drugs.”™ W have al so nade a change in the grammatical structure
of the | ast sentence of section 1630.16(c)(1l). W have nade
sim | ar changes to the correspondi ng section of the interpretive
gui dance. In addition, the Comm ssion has anended the
interpretive guidance to state that such tests are neither

encour aged, "authorized,” nor prohibited. This anmendnment
conforns the | anguage of the guidance to the |anguage of section
1630. 16(c) (1) .



