Section 1630.5 Limting, Segregating and C assifying

This provision and the several provisions that follow describe
various specific forns of discrimnation that are included within
t he general prohibition of section 1630.4. Covered entities are
prohibited fromrestricting the enploynent opportunities of
qualified individuals with disabilities on the basis of

st ereotypes and nyths about the individual's disability. Rather,
the capabilities of qualified individuals with disabilities nust
be determ ned on an individualized, case by case basis. Covered
entities are also prohibited fromsegregating qualified enpl oyees
With disabilities into separate work areas or into separate |ines
of advancenent.

Thus, for exanple, it would be a violation of this part for an
enployer to limt the duties of an enployee with a disability
based on a presunption of what is best for an individual with
such a disability, or on a presunption about the abilities of an
i ndi vidual with such a disability. It would be a violation of
this part for an enployer to adopt a separate track of job
pronoti on or progression for enployees with disabilities based on
a presunption that enployees with disabilities are uninterested
in, or incapable of, performng particular jobs. Simlarly, it
woul d be a violation for an enployer to assign or reassign (as a
reasonabl e acconmodati on) enployees with disabilities to one
particular office or installation, or to require that enpl oyees
With disabilities only use particul ar enpl oyer provided non-work
facilities such as segregated break-roons, |unch roons, or

| ounges. It would also be a violation of this part to deny

enpl oyment to an applicant or enployee with a disability based on
generalized fears about the safety of an individual with such a
disability, or based on generalized assunptions about the
absenteeismrate of an individual with such a disability.

In addition, it should also be noted that this part is intended
to require that enployees with disabilities be accorded equal
access to whatever health insurance coverage the enpl oyer

provi des to ot her enployees. This part does not, however, affect
pre-existing condition clauses included in health insurance
policies offered by enpl oyers. Consequently, enployers may
continue to offer policies that contain such clauses, even if
they adversely affect individuals with disabilities, so |long as
the clauses are not used as a subterfuge to evade the purposes of
this part.

So, for exanple, it would be perm ssible for an enployer to offer
an insurance policy that limts coverage for certain procedures
or treatnments to a specified nunber per year. Thus, if a health

i nsurance plan provi ded coverage for five blood transfusions a
year to all covered enployees, it would not be discrimnatory to
offer this plan sinply because a henophiliac enpl oyee may require
nore than five blood transfusions annually. However, it would
not be permssible to limt or deny the henophiliac enpl oyee
coverage for other procedures, such as heart surgery or the
setting of a broken |eg, even though the plan would not have to
provi de coverage for the additional blood transfusions that may
be involved in these procedures. Likewise, limts nay be placed
on rei nbursenents for certain procedures or on the types of drugs
or procedures covered (e.g. limts on the nunber of permtted
X-rays or non-coverage of experinental drugs or procedures), but
that limtation nust be applied equally to individuals with and
Wi t hout disabilities. See Senate Report at 28-29; House Labor
Report at 58-59; House Judiciary Report at 36.



Leave policies or benefit plans that are uniformy applied do not
violate this part sinply because they do not address the speci al
needs of every individual with a disability. Thus, for exanple,
an enpl oyer that reduces the nunber of paid sick | eave days that
it will provide to all enployees, or reduces the anount of

medi cal i nsurance coverage that it will provide to all enployees,
is not in violation of this part, even if the benefits reduction
has an inmpact on enployees with disabilities in need of greater
sick | eave and nedi cal coverage. Benefits reductions adopted for
discrimnatory reasons are in violation of this part. See

Al exander v. Choate, 469 U S. 287 (1985). See Senate Report at
85; House Labor Report at 137. (See al so, the discussion at
section 1630.16(f) Health Insurance, Life Insurance, and O her
Benefit Pl ans).

Section 1630.6 Contractual or O her Arrangenents

An enpl oyer or other covered entity may not do through a
contractual or other relationship what it is prohibited from
doing directly. This provision does not affect the determ nation
of whether or not one is a "covered entity" or "enployer"” as
defined in section 1630. 2.

This provision only applies to situations where an enpl oyer or
ot her covered entity has entered into a contractual relationship
that has the effect of discrimnating against its own enpl oyees
or applicants with disabilities. Accordingly, it wuld be a
violation for an enployer to participate in a contractual

rel ationship that results in discrimnation against the

enpl oyer's enpl oyees with disabilities in hiring, training,
pronotion, or in any other aspect of the enploynent relationship.
Thi s provision applies whether or not the enpl oyer or other
covered entity intended for the contractual relationship to have
the discrimnatory effect.

Part 1630 notes that this provision applies to parties on either
si de of the contractual or other relationship. This is intended
to highlight that an enpl oyer whose enpl oyees provide services to
ot hers, |ike an enpl oyer whose enpl oyees receive services, nust
ensure that those enpl oyees are not discrimnated agai nst on the
basis of disability. For exanple, a copier conpany whose service
representative is a dwarf could be required to provide a
stepstool, as a reasonabl e accommodation, to enable himto
performthe necessary repairs. However, the enployer would not be
required, as a reasonable accommobdation, to nake structural
changes to its custoner's inaccessible prem ses.

The existence of the contractual relationship adds no new

obl i gations under part 1630. The enpl oyer, therefore, is not

| i abl e through the contractual arrangenent for any discrimnation
by the contractor against the contractor's own enpl oyees or
appl i cants, although the contractor, as an enployer, nay be

| i able for such discrimnation.

An enpl oyer or other covered entity, on the other hand, cannot
evade the obligations inposed by this part by engaging in a
contractual or other relationship. For exanple, an enpl oyer
cannot avoid its responsibility to nake reasonabl e acconmodati on
subject to the undue hardship Iimtation through a contractua
arrangenent. See Conference Report at 59; House Labor Report at
59-61; House Judiciary Report at 36-37.



To illustrate, assume that an enployer is seeking to contract

Wi th a conpany to provide training for its enployees. Any
responsibilities of reasonabl e acconmodati on applicable to the
enpl oyer in providing the training remain with that enployer even
if it contracts with another conpany for this service. Thus, if
the training conpany were planning to conduct the training at an
i naccessi bl e | ocation, thereby making it inpossible for an

enpl oyee who uses a wheelchair to attend, the enployer would have
a duty to make reasonabl e accommobdation unless to do so woul d

| npose an undue hardshi p. Under these circunstances, appropriate
acconmodati ons m ght include (1) having the training conpany
identify accessible training sites and rel ocate the training
program (2) having the training conpany nmake the training site
accessible; (3) directly making the training site accessible or
providing the training conpany with the nmeans by which to make
the site accessible; (4) identifying and contracting with anot her
trai ning conpany that uses accessible sites; or (5) any other
acconmodati on that would result in naking the training avail able
to the enpl oyee.

As another illustration, assune that instead of contracting with
a training conpany, the enployer contracts with a hotel to host a
conference for its enployees. The enployer will have a duty to
ascertain and ensure the accessibility of the hotel and its
conference facilities. To fulfill this obligation the enployer
coul d, for exanple, inspect the hotel first-hand or ask a | ocal
disability group to inspect the hotel. Alternatively, the

enpl oyer could ensure that the contract with the hotel specifies
it will provide accessible guest roons for those who need them
and that all roonms to be used for the conference, including

exhi bit and neeting roons, are accessible. If the hotel breaches
this accessibility provision, the hotel may be liable to the

enpl oyer, under a non- ADA breach of contract theory, for the cost
of any acconmopdati on needed to provide access to the hotel and
conference, and for any other costs accrued by the enployer. (In
addition, the hotel may al so be independently |iable under title
1l of the ADA). However, this would not relieve the enpl oyer of
its responsibility under this part nor shield it from charges of
discrimnation by its own enpl oyees. See House Labor Report at
40; House Judiciary Report at 37.

Section 1630.8 Rel ationship or Association with an Individual
wi t h
a Disability

This provision is intended to protect any qualified individual,
whet her or not that individual has a disability, from

di scrim nati on because that person is known to have an
association or relationship with an individual who has a known
disability. This protection is not limted to those who have a
famlial relationship with an individual with a disability.

To illustrate the scope of this provision, assune that a
qualified applicant without a disability applies for a job and

di scl oses to the enployer that his or her spouse has a
disability. The enpl oyer thereupon declines to hire the applicant
because the enpl oyer believes that the applicant would have to

m ss work or frequently |eave work early in order to care for the
spouse. Such a refusal to hire would be prohibited by this
provision. Simlarly, this provision would prohibit an enpl oyer
from di schargi ng an enpl oyee because t he enpl oyee does vol unt eer
wor k wi th people who have AIDS, and the enpl oyer fears that the
enpl oyee may contract the di sease.



This provision also applies to other benefits and privil eges of
enpl oyment. For exanpl e, an enployer that provides health

i nsurance benefits to its enployees for their dependents nay not
reduce the | evel of those benefits to an enpl oyee sinply because
t hat enpl oyee has a dependent with a disability. This is true
even if the provision of such benefits would result in increased
heal t h i nsurance costs for the enpl oyer.

It should be noted, however, that an enpl oyer need not provide

t he applicant or enployee without a disability with a reasonabl e
acconmodat i on because that duty only applies to qualified
applicants or enployees with disabilities. Thus, for exanple, an
enpl oyee woul d not be entitled to a nodified work schedul e as an
acconmodati on to enabl e the enployee to care for a spouse with a
disability. See Senate Report at 30; House Labor Report at 61-
62;

House Judiciary Report at 38-39.

Section 1630.9 Not Maki ng Reasonabl e Accommodati on

The obligation to nmake reasonabl e accommpdation is a form of non-
discrimnation. It applies to all enploynent decisions and to the
j ob application process. This obligation does not extend to the
provi sion of adjustments or nodifications that are primarily for
t he personal benefit of the individual with a disability. Thus,

i f

an adjustnent or nodification is job-related, e.g., specifically
assists the individual in performng the duties of a particul ar
job, it will be considered a type of reasonable accommbdati on. On
the other hand, if an adjustnment or nodification assists the

i ndi vi dual throughout his or her daily activities, on and off the
job, it will be considered a personal itemthat the enployer is
not

required to provide. Accordingly, an enployer would generally not
be required to provide an enployee with a disability with a
prosthetic |inb, wheelchair, or eyeglasses. Nor would an enpl oyer
have to provi de as an acconmpdati on any anmenity or conveni ence

t hat

is not job-related, such as a private hot plate, hot pot or
refrigerator that is not provided to enpl oyees without
disabilities. See Senate Report at 31; House Labor Report at 62.

It should be noted, however, that the provision of such itens may
be required as a reasonabl e accommobdati on where such itens are
specifically designed or required to neet job-related rather than
personal needs. An enployer, for exanple, may have to provide an
I ndi vidual with a disabling visual inpairment with eyegl asses
specifically designed to enable the individual to use the office
conputer nonitors, but that are not otherw se needed by the

i ndi vi dual outside of the office.
The term "supported enpl oynent,” which has been applied to a w de
variety of progranms to assist individuals with severe
disabilities in both conpetitive and non-conpetitive enpl oynment,

I s not synonynous with reasonabl e accombdati on. Exanpl es of
supported enpl oynment include nodified training material s,
restructuring essential functions to enable an individual to
performa job, or hiring an outside professional ("job coach") to
assist in job training. Wether a particular form of assistance
woul d be required as a reasonabl e accommbdati on nust be

determ ned on an individualized, case by case basis w thout
regard to whether that assistance is referred to as "supported



enpl oynent . " For exanple, an enpl oyer, under certain

ci rcunmst ances, nmay be required to provide nodified training
materials or a tenmporary "job coach” to assist in the training of
a qualified individual with a disability as a reasonable
acconmodati on. However, an enployer would not be required to
restructure the essential functions of a position to fit the
skills of an individual with a disability who is not otherw se
qualified to performthe position, as is done in certain
supported enpl oynment progranms. See 34 CFR part 363. It should be
noted that it would not be a violation of this part for an

enpl oyer to provide any of these personal nodifications or

adj ustments, or to engage in supported enploynment or simlar
rehabilitative prograns.

The obligation to make reasonabl e accommodati on applies to al
servi ces and prograns provided in connection with enploynent, and
to all non-work facilities provided or nmaintai ned by an enpl oyer
for use by its enployees. Accordingly, the obligation to
acconmpdate is applicable to enpl oyer sponsored pl acenent or
counsel ing services, and to enpl oyer provided cafeteri as,

| ounges, gymmasi uns, auditoriuns, transportation and the |ike.

The reasonabl e accommobdation requirenment is best understood as a
means by which barriers to the equal enploynent opportunity of an
individual with a disability are renpoved or alleviated. These
barriers may, for exanple, be physical or structural obstacles
that inhibit or prevent the access of an individual with a
disability to job sites, facilities or equipnent. O they may be
rigid work schedules that permt no flexibility as to when work
is perfornmed or when breaks may be taken, or inflexible job
procedures that unduly limt the nodes of conmunication that are
used on the job, or the way in which particular tasks are
acconpl i shed.

The term"otherwise qualified' is intended to nake clear that the
obligation to make reasonabl e accommbdation is owed only to an

i ndividual with a disability who is qualified within the neaning
of section 1630.2(m in that he or she satisfies all the skill,
experience, education and other job-related selection criteria.
An individual with a disability is "otherwise qualified,"” in
other words, if he or she is qualified for a job, except that,
because of the disability, he or she needs a reasonabl e
acconmodation to be able to performthe job's essenti al

functi ons.

For exanple, if alawfirmrequires that all incomng |awers
have graduated from an accredited | aw school and have passed the
bar exam nation, the law firm need not provide an accommodati on
to an individual with a visual inpairnent who has not net these
selection criteria. That individual is not entitled to a
reasonabl e accommpdati on because the individual is not "otherw se
qual i fied" for the position.

On the other hand, if the individual has graduated from an
accredited | aw school and passed the bar exam nation, the

i ndi vidual would be "otherwi se qualified."” The law firm woul d
thus be required to provide a reasonabl e accomobdati on, such as a
machi ne that magnifies print, to enable the individual to perform
the essential functions of the attorney position, unless the
necessary accomobdati on woul d i npose an undue hardship on the | aw
firm See Senate Report at 33-34; House Labor Report at 64-65.

The reasonabl e accommobdation that is required by this part should



provide the qualified individual with a disability with an equal
enpl oynment opportunity. Equal enploynment opportunity neans an
opportunity to attain the same | evel of perfornmance, or to enjoy
the sanme | evel of benefits and privil eges of enploynent as are
avail able to the average simlarly situated enployee wthout a
disability. Thus, for exanple, an accomodati on nmade to assist an
enpl oyee with a disability in the performance of his or her job
nmust be adequate to enable the individual to performthe
essential functions of the relevant position. The accomobdati on,
however, does not have to be the "best" acconmopbdati on possi bl e,
so long as it is sufficient to neet the job-rel ated needs of the
i ndi vi dual bei ng accormobdat ed. Accordingly, an enployer would
not have to provide an enpl oyee di sabl ed by a back inpairnent

W th a state-of- the art nmechanical lifting device if it provided
the enployee with a | ess expensive or nore readily avail abl e

devi ce that enabl ed the enployee to performthe essenti al
functions of the job. See Senate Report at 35; House Labor Report
at 66; see also Carter v. Bennett, 840 F.2d 63 (D.C. Cr. 1988).

Enpl oyers are obligated to make reasonabl e accommbdati on only to
the physical or nmental limtations resulting fromthe disability
of a qualified individual with a disability that are known to the
enpl oyer. Thus, an enployer woul d not be expected to acconmodate
disabilities of which it is unaware. If an enployee with a known
disability is having difficulty performng his or her job, an
enpl oyer may inquire whether the enployee is in need of a
reasonabl e accommodati on. In general, however, it is the
responsibility of the individual with a disability to informthe
enpl oyer that an accommobdation is needed. Wen the need for an
acconmodation i s not obvious, an enployer, before providing a
reasonabl e acconmodati on, nay require that the individual with a
di sability provide docunentation of the need for acconmmodati on.
See Senate Report at 34; House Labor Report at 65.

Process of Determ ning the Appropriate Reasonabl e Accommbdati on

Once a qualified individual with a disability has requested

provi sion of a reasonabl e accommobdation, the enpl oyer nust nmeke a
reasonabl e effort to determ ne the appropriate accommodati on. The
appropri ate reasonabl e accommodation is best determ ned through a
flexible, interactive process that involves both the enployer and
the qualified individual with a disability. Although this
process i s described belowin terns of accommobdati ons that enable
the individual with a disability to performthe essenti al
functions of the position held or desired, it is equally
appl i cabl e to accommdati ons invol ving the job application
process, and to accommodations that enable the individual with a
disability to enjoy equal benefits and privileges of enploynent.
See Senate Report at 34-35; House Labor Report at 65-67.

When a qualified individual with a disability has requested a
reasonabl e acconmodati on to assist in the performance of a job,
t he enpl oyer, using a problem sol ving approach, shoul d:

(1) analyze the particular job involved and determne its
pur pose and essential functions;

(2) consult with the individual with a disability to
ascertain the precise job-related limtations inposed by the
i ndividual's disability and how those limtations could be
overconme with a reasonabl e accommpdati on;

(3) in consultation with the individual to be accomrdat ed,



identify potential accommbdati ons and assess the effectiveness
each woul d have in enabling the individual to performthe
essential functions of the position; and

(4) consider the preference of the individual to be
acconmodat ed and sel ect and inpl enent the acconmodati on that
i s nost appropriate for both the enpl oyee and the enpl oyer.

I n many instances, the appropriate reasonabl e acconmodati on may
be so obvious to either or both the enployer and the qualified
individual with a disability that it nay not be necessary to
proceed in this step-by-step fashion. For exanple, if an

enpl oyee who uses a wheel chair requests that his or her desk be
pl aced on bl ocks to el evate the desktop above the arns of the
wheel chair and the enpl oyer conplies, an appropriate
acconmodati on has been requested, identified, and provided

Wi t hout either the enpl oyee or enpl oyer being aware of having
engaged in any sort of "reasonabl e acconmopdati on process.”

However, in sonme instances neither the individual requesting the
acconmodati on nor the enployer can readily identify the

appropri ate accomodati on. For exanple, the individual needing

t he accommobdati on may not know enough about the equi pnent used by
t he enpl oyer or the exact nature of the work site to suggest an
appropri ate accommodati on. Likew se, the enployer may not know
enough about the individual's disability or the [imtations that
di sability would i npose on the performance of the job to suggest
an appropriate accommodati on. Under such circunstances, it nmay be
necessary for the enployer to initiate a nore defined problem

sol ving process, such as the step-by-step process descri bed
above, as part of its reasonable effort to identify the

appropri ate reasonabl e accomobdati on.

This process requires the individual assessnent of both the
particular job at issue, and the specific physical or nental
limtations of the particular individual in need of reasonable
acconmodation. Wth regard to assessnent of the job, "individual
assessnment” neans anal yzing the actual job duties and determ ning
the true purpose or object of the job. Such an assessnent is
necessary to ascertain which job functions are the essenti al
functions that an accommodati on nust enable an individual with a
disability to perform

After assessing the relevant job, the enployer, in consultation
Wi th the individual requesting the accommopdati on, shoul d nake an
assessnment of the specific limtations inposed by the disability
on the individual's perfornmance of the job's essential functions.
This assessnent will make it possible to ascertain the precise
barrier to the enploynment opportunity which, in turn, wll nake
it possible to determ ne the accommodation(s) that could

al l eviate or renove that barrier.

I f consultation with the individual in need of the accommpdati on
still does not reveal potential appropriate acconmodations, then
t he enpl oyer, as part of this process, may find that technical
assi stance is helpful in determ ning howto accommobdate the
particular individual in the specific situation. Such assistance
coul d be sought fromthe Comm ssion, fromstate or |oca
rehabilitation agencies, or fromdisability constituent

organi zations. It should be noted, however, that, as provided in
section 1630.9(c) of this part, the failure to obtain or receive
techni cal assistance fromthe federal agencies that adm nister
the ADA will not excuse the enployer fromits reasonable



acconmodat i on obl i gati on.

Once potential accommobdati ons have been identified, the enployer
shoul d assess the effectiveness of each potential accommobdati on
in assisting the individual in need of the accombdation in the
performance of the essential functions of the position. If nore
than one of these accommpdations will enable the individual to
performthe essential functions or if the individual would prefer
to provide his or her own accommodation, the preference of the
individual with a disability should be given primary

consi derati on. However, the enployer providing the acconmodati on
has the ultimte discretion to choose between effective
acconmodat i ons, and may choose the | ess expensi ve accommodati on
or the acconmodation that is easier for it to provide. It should
al so be noted that the individual's willingness to provide his or
her own accommobdati on does not relieve the enployer of the duty
to provide the accommobdati on should the individual for any reason

be unable or unwilling to continue to provide the accommobdati on.
Reasonabl e Accommpdati on Process Illustrated
The followi ng exanple illustrates the informal reasonable

acconmodati on process. Suppose a Sack Handl er position requires
t hat the enpl oyee pick up fifty pound sacks and carry them from
t he conpany | oading dock to the storage room and that a sack
handl er who is disabled by a back inpairnment requests a
reasonabl e acconmodati on. Upon receiving the request, the

enpl oyer anal yzes the Sack Handl er job and determ nes that the
essential function and purpose of the job is not the requirenent
that the job holder physically lift and carry the sacks, but the
requi renent that the job holder cause the sack to nove fromthe
| oadi ng dock to the storage room

The enpl oyer then neets with the sack handler to ascertain
precisely the barrier posed by the individual's specific
disability to the performance of the job's essential function of
rel ocating the sacks. At this neeting the enployer |earns that
the individual can, in fact, lift the sacks to waist |evel, but
is prevented by his or her disability fromcarrying the sacks
fromthe | oadi ng dock to the storage room The enployer and the
i ndi vi dual agree that any of a nunber of potential
acconmodat i ons, such as the provision of a dolly, hand truck, or
cart, could enable the individual to transport the sacks that he
or she has lifted.

Upon further consideration, however, it is determned that the
provision of a cart is not a feasible effective option. No carts
are currently avail able at the conpany, and those that can be
purchased by the conmpany are the wrong shape to hold nany of the
bul ky and irregularly shaped sacks that nust be noved. Both the
dolly and the hand truck, on the other hand, appear to be
effective options. Both are readily available to the conpany,

and either will enable the individual to relocate the sacks that
he or she has |lifted. The sack handl er indicates his or her
preference for the dolly. 1In consideration of this expressed

preference, and because the enployer feels that the dolly wll
all ow the individual to nove nore sacks at a tine and so be nore
efficient than would a hand truck, the enployer ultimately

provi des the sack handler with a dolly in fulfillnment of the
obligation to make reasonabl e accommobdati on.

Section 1630.9(b).



This provision states that an enpl oyer or other covered entity
cannot prefer or select a qualified individual wthout a
disability over an equally qualified individual with a disability
nerely because the individual with a disability will require a
reasonabl e accommodati on. In other words, an individual's need
for an acconmopdati on cannot enter into the enployer's or other
covered entity's decision regarding hiring, discharge, pronotion
or other simlar enploynent decisions, unless the accommobdati on
woul d i npose an undue hardship on the enpl oyer. See House Labor
Report at 70.



