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Equal Enpl oynment Qpportunity for Individuals with Disabilities
ACENCY: Equal Enpl oynent COpportunity Conmm ssion

ACTI ON: Final Rule

SUMVARY: On July 26, 1990, the Anericans with Disabilities Act
(ADA) was signed into |law. Section 106 of the ADA requires that
t he Equal Enpl oynment Qpportunity Conm ssion (EEQCC) issue
substantive regulations inplenenting title I (Enploynment) within
one year of the date of enactnent of the Act. Pursuant to this
mandat e, the Conmi ssion is publishing a new part 1630 to its
regulations to inplenent title I and sections 3(2), 3(3), 501,
503, 506(e), 508, 510, and 511 of the ADA as those sections
pertain to enploynment. New part 1630 prohibits discrimnation
against qualified individuals with disabilities in all aspects of
enpl oynent .

EFFECTI VE DATE: July 26, 1992.

FOR FURTHER | NFORMATI ON CONTACT: Eli zabeth M Thornton, Deputy
Legal Counsel, (202) 663-4638 (voice), (202) 663-7026 (TDD) or
Chri stopher G Bell, Acting Associate Legal Counsel for Anericans
with Disabilities Act Services, (202) 663-4679 (voice), (202)
663- 7026. Copies of this final rule and interpretive appendi X
may be obtained by calling the Ofice of Communications and
Legislative Affairs at (202) 663-4900. Copies in alternate
formats may be obtained fromthe O fice of Equal Enpl oynent
Opportunity by calling (202) 663- 4398 or (202) 663-4395 (voice)
or (202) 663-4399 (TDD). The alternate fornmats avail abl e are:

| arge print, braille, electronic file on conmputer disk, and
audi o-t ape.

SUPPLEMENTARY | NFORMATI ON:
Rul emaki ng Hi story

The Comm ssion actively solicited and consi dered public coment
in the devel opnment of part 1630. On August 1, 1990, the

Conmi ssi on published an advance notice of proposed rul enmaki ng
(ANPRM), 55 FR 31192, inform ng the public that the Conmmi ssion
had begun the process of devel opi ng substantive regul ations
pursuant to title I of the ADA and inviting conmrent from

I nterested groups and individuals. The comrent period ended on
August 31, 1990. 1In response to the ANPRM the Conm ssion
recei ved 138 conmments fromvarious disability rights
organi zati ons, enployer groups, and individuals. Coments were
al so solicited at 62 ADA i nput neetings conducted by Comm ssion
field offices throughout the country. More than 2400
representatives fromdisability rights organi zati ons and enpl oyer
groups participated in these neetings.

On February 28, 1991, the Comm ssion published a notice of
proposed rul emaking (NPRVM, 56 FR 8578, setting forth proposed
part 1630 for public comment. The conment period ended April 29,
1991. In response to the NPRM the Comm ssion received 697
timely comrents frominterested groups and individuals. In many



i nstances, a conment was submtted on behal f of several parties
and represented the views of nunerous groups, enployers, or

i ndividuals with disabilities. The coments have been anal yzed
and considered in the devel opnent of this final rule.

Overvi ew of Regul ati ons

The format of part 1630 reflects congressional intent, as
expressed in the legislative history, that the regul ations

I npl emrenting the enpl oynment provisions of the ADA be nodel ed on
the regul ations inplenmenting Section 504 of the Rehabilitation
Act of 1973, as anmended, 34 CFR part 104. Accordingly, in
devel opi ng part 1630, the Comm ssion has been gui ded by the
Section 504 regulations and the case law interpreting those
regul ati ons.

It is the intent of Congress that the regulations inplenmenting

t he ADA be conprehensive and easily understood. Part 1630,
therefore, defines terns not previously defined in the

regul ations i nplementing Section 504 of the Rehabilitation Act,
such as "substantially limts," "essential functions," and
"reasonabl e accomopdation.” O necessity, many of the

determ nations that may be required by this part nust be nade on
a case-by-case basis. Were possible, part 1630 establishes
paraneters to serve as guidelines in such inquiries.

The Commi ssion is also issuing interpretive guidance concurrently
Wi th the issuance of part 1630 in order to ensure that qualified
i ndividuals with disabilities understand their rights under this
part and to facilitate and encourage conpliance by covered
entities. Therefore, part 1630 is acconpani ed by an Appendi X.
Thi s Appendi x represents the Comm ssion's interpretation of the

| ssues di scussed, and the Comm ssion will be guided by it when
resol ving charges of enploynent discrimnation. The Appendi x
addresses the major provisions of part 1630 and explains the
maj or concepts of disability rights. Further, the Appendix cites
to the authority, such as the legislative history of the ADA and
case law interpreting Section 504 of the Rehabilitation Act, that
provi des the basis and purpose of the rule and interpretative

gui dance.

More detail ed gui dance on specific issues will be forthcomng in
t he Comm ssion's Conpliance Manual. Several Conpliance Manual
sections and policy guidances on ADA issues are currently under
devel opnent and are expected to be issued prior to the effective
date of the Act. Anmong the issues to be addressed in depth are
the theories of discrimnation; definitions of disability and of
qualified individual with a disability; reasonabl e acconmodati on
and undue hardship, including the scope of reassignnent; and
pre-enpl oynment inquiries.

To assist us in the devel opnment of this guidance, the Conmmi ssion
requested comment in the NPRM fromdisability rights
organi zati ons, enployers, unions, state agencies concerned with
enpl oyment or workers conpensation practices, and interested

i ndi vi dual s on specific questions about insurance, workers
conpensation, and col |l ective bargai ning agreenents. Many
conment ers responded to these questions, and several commenters
addressed other matters pertinent to these areas. The Conm ssion
has consi dered these comments in the devel opnent of the fina
rule and will continue to consider themas it devel ops further
ADA gui dance.



In the NPRM the Conm ssion raised questions about a nunber of
i nsurance-rel ated matters. Specifically, the Conm ssion asked
comenters to discuss risk assessnent and classification, the
rel ati onshi p between "risk™ and "cost," and whet her enpl oyers
shoul d consider the effects that changes in insurance coverage
Wi | | have on individuals with disabilities before naking those
changes. Many comrenters provided informati on about insurance
practices and expl ai ned sone of the considerations that affect
I nsurance decisions. |In addition, sone conmenters discussed
their experiences with insurance plans and coverage. The
conmenters presented a wi de range of opinions on

i nsurance-rel ated matters, and the Comm ssion will consider the
conments as it continues to anal yze these conplex matters.

The Comm ssion received a | arge nunber of conmments concerni ng

i nqui ri es about an individual's workers' conpensation history.
Many enpl oyers asserted that such inquiries are job related and
consi stent with business necessity. Several individuals with
disabilities and disability rights organi zati ons, however, argued
that such inquiries are prohibited pre-enploynment inquiries and

are not job related and consistent with busi ness necessity. The
Conmi ssi on has addressed this issue in the interpretive guidance
acconpanyi ng section 1630.14(a) and will discuss the matter

further in future gui dance.

There was little controversy about the subm ssion of nedical
information to workers' conpensation offices. A nunber of

enpl oyers and enpl oyer groups pointed out that the workers’
conpensation offices of nmany states request nedical information
in connection with the adm nistration of second-injury funds.
Further, they noted that the disclosure of medical information
may be necessary to the defense of a workers' conpensation claim
The Conm ssion has responded to these coments by anmendi ng the

i nterpretive gui dance acconpanyi ng section 1630.14(b). This
amendnent, di scussed bel ow, notes that the subm ssion of nedical
information to workers' conpensation offices in accordance with
state workers' conpensation laws is not inconsistent with section
1630. 14(b). The Comm ssion will address this area in greater
detail and will discuss other issues concerning workers
conpensation matters in future guidances, including the policy
gui dance on pre-enploynent inquiries. @

X7e3@@SWth respect to

col l ective bargai ning agreenents, the Comm ssion asked conmenters
to discuss the relationship between coll ective bargai ni ng
agreenments and such matters as undue hardship, reassignnent to a
vacant position, the determ nation of what constitutes a "vacant”
position, and the confidentiality requirements of the ADA. The
conments that we received reflected a wide variety of views.

For exanple, sone comenters argued that it would al ways be an
undue hardship for an enployer to provide a reasonable
acconmodation that conflicted with the provisions of a collective
bar gai ni ng agreenent. O her comrenters, however, argued that an
acconmodation's effect on an agreenent should not be consi dered
when assessi ng undue hardship. Simlarly, some commenters stated
t hat the appropriateness of reassignnment to a vacant position
shoul d depend upon the provisions of a collective bargaining
agreenment while others asserted that an agreenent cannot limt
the right to reassignment. Many conmenters di scussed the

rel ati onshi p between an agreenent's seniority provisions and an
enpl oyer's reasonabl e acconmodati on obl i gati ons.

In response to conments, the Comm ssion has anmended section



1630.2(n)(3) to include "the terns of a collective bargaining
agreenment” in the types of evidence relevant to determ ning the
essential functions of a position. The Comm ssion has nade a
correspondi ng change to the interpretive gui dance on section
1630.2(n)(3). In addition, the Comm ssion has anended the

i nterpretive guidance on section 1630.15(d) to note that the
terms of a collective bargaining agreenent may be relevant to

det er mi ni ng whet her an accommodati on woul d pose an undue hardship
on the operation of a covered entity's business.

The di vergent views expressed in the public conmments denonstrate
the conplexity of enploynent-rel ated i ssues concerning insurance,
wor kers' conpensation, and col |l ective bargai ni ng agreenent
matters. These highly conplex issues require extensive research
and anal ysis and warrant further consideration. Accordingly, the
Conmi ssion has decided to address the issues in depth in future
Conpl i ance Manual sections and policy guidances. The Conmmi ssion
Wi | | consider the public coments that it received in response to
the NPRM as it devel ops further guidance on the application of
title | of the ADA to these matters.

The Comm ssion has al so decided to address burdens- of - pr oof

i ssues in future guidance docunents, including the Conpliance
Manual section on the theories of discrimnation. Mny

coment ers di scussed the allocation of the various burdens of
proof under title |I of the ADA and asked the Comm ssion to
clarify those burdens. The comments in this area addressed such
matters as determ ning whether a person is a qualified individual
With a disability, job rel atedness and busi ness necessity, and
undue hardship. The Commission will consider these comments as
it prepares further guidance in this area.

A di scussion of other significant coments and an expl anation of
t he changes nmade in part 1630 since publication of the NPRM
fol | ows.

Secti on- by-Section Anal ysis of Conmments and Revi si ons
Section 1630.1 Purpose, applicability, and construction

The Conmm ssion has nade a technical correction to section

1630. 1(a) by adding section 506(e) to the list of statutory
provisions inplenmented by this part. Section 506(e) of the ADA
provides that the failure to receive technical assistance from
the federal agencies that adm nister the ADA is not a defense to
failing to neet the obligations of title I.

Some conmmenters asked the Conmi ssion to note that the ADA does
not preenpt state clains, such as state tort clainms, that confer
greater renedies than are avail abl e under the ADA. The

Conmi ssi on has added a paragraph to that effect in the Appendi x
di scussi on of sections 1630.1(b) and (c). This interpretation is
consistent with the legislative history of the Act. See H R

Rep. No. 485 Part 3, 101st Cong., 2d Sess. 69-70 (1990)

[ hereinafter referred to as House Judiciary Report].

I n addi tion, the Conm ssion has nmade a technical anendnent to the
Appendi x di scussion to note that the ADA does not automatically
preenpt medi cal standards or safety requirenments established by
Federal |aw or regulations. The Conm ssion has al so anended the
di scussion to refer to a direct threat that cannot be elim nated
"or reduced" through reasonabl e accomobdati on. This |anguage is
consistent with the regulatory definition of direct threat. (See



section 1630.2(r), below.)
Section 1630.2 Definitions
Section 1630.2(h) Physical or nmental inpairnent

The Comm ssion has anended the interpretive gui dance acconpanyi ng
section 1630.2(h) to note that the definition of the term
"inpairment” does not include characteristic predisposition to
i1l ness or disease.

In addition, the Conm ssion has specifically noted in the

i nterpretive guidance that pregnancy is not an inpairnent. This
change responds to the nunmerous questions that the Comm ssion has
recei ved concerni ng whether pregnancy is a disability covered by
the ADA. Pregnancy, by itself, is not an inpairnment and is
therefore not a disability.

Section 1630.2(j) Substantially limts

The Comm ssion has revised the interpretive gui dance acconpanyi ng
section 1630.2(j) to make clear that the determ nation of whether
an inpairnent substantially limts one or nore major life
activities is to be nade without regard to the availability of
medi ci nes, assistive devices, or other mtigating neasures. This
interpretation is consistent with the legislative history of the
ADA. See S. Rep. No. 116, 101st Cong., 1st Sess. 23 (1989)

[ hereinafter referred to as Senate Report]; H R Rep.

No. 485 Part 2, 101st Cong., 2d Sess. 52 (1990) [hereinafter
referred to as House Labor Report]; House Judiciary Report at 28.
The Comm ssion has al so revised the exanples in the third
paragraph of this section's guidance. The exanples now focus on
the individual's capacity to performmgjor life activities rather
t han on the presence or absence of mtigating neasures. These
revi sions respond to cormments fromdisability rights groups,

whi ch were concerned that the discussion could be m sconstrued to
excl ude from ADA coverage individuals with disabilities who
function well because of assistive devices or other mtigating
measur es.

In an anmendnment to the paragraph concerning the factors to

consi der when determ ni ng whether an inpairnment is substantially
limting, the Comm ssion has provided a second exanpl e of an

i mpairment’'s "inpact." This exanple notes that a traumatic head
injury's affect on cognitive functions is the "inpact" of that

| mpai r ment .

Many comrenters addressed the provisions concerning the
definition of "substantially limts" with respect to the ngjor
life activity of working (section 1630.2(j)(3)). Sone enpl oyers
general ly supported the definition but argued that it should be
applied narrowy. Oher enployers argued that the definition is
too broad. Disability rights groups and individuals with
disabilities, on the other hand, argued that the definition is
too narrow, unduly limts coverage, and places an onerous burden
on individuals seeking to establish that they are covered by the
ADA. The Commi ssion has responded to these conmments by making a
nunber of clarifications in this area.

The Comm ssion has revised section 1630.2(j)(3)(ii) and the
acconpanying interpretive guidance to note that the |isted
factors "may" be consi dered when determ ning whet her an



i ndividual is substantially Iimted in working. This revision
clarifies that the factors are relevant to, but are not required
el ements of, a showing of a substantial limtation in working.

Disability rights groups asked the Conm ssion to clarify that
"substantially limted in working" applies only when an
i ndi vidual is not substantially limted in any other major life

activity. In addition, several other comrenters indicated
conf usi on about whether and when the ability to work shoul d be
consi dered when assessing if an individual has a disability. 1In

response to these coments, the Commi ssion has anended the

i nterpretive guidance by addi ng a new paragraph clarifying the
ci rcunst ances under whi ch one should determ ne whether an

i ndividual is substantially Iimted in the major life activity of
wor ki ng.  Thi s paragraph nmakes clear that a determ nation of
whet her an individual is substantially Iimted in the ability to
wor k shoul d be nade only when the individual is not disabled in
any other major life activity. Thus, individuals need not
establish that they are substantially limted in working if they
al ready have established that they are, have a record of, or are
regarded as being substantially limted in another major life
activity. The proposed interpretive guidance in this area

provi ded an exanpl e concerning a surgeon with a slight hand

| mpai rment. Several commenters expressed concern about this
exanple. Many of these comments indicated that the exanple
confused, rather than clarified, the matter. The Comm ssi on,
therefore, has deleted this exanple. To explain further the
application of the "substantially limted in working" concept,

t he Comm ssion has provi ded anot her exanpl e (concerning a
commercial airline pilot) in the interpretive guidance.

In addition, the Comm ssion has clarified that the ter "nunbers
and types of jobs" (see section 1630.2(j)(3)(ii)(B)) and "nunbers
and types of other jobs" (see section 1630.2(j)(3)(ii)(C) do not

require an onerous evidentiary show ng.

In the proposed Appendi x, after the interpretive guidance
acconpanyi ng section 1630.2(1), the Comm ssion included a

di scussion entitled "Frequently Disabling Inpairnents.” Many
conment ers expressed concern about this discussion. In response
to these comments, and to avoid confusion, the Conm ssion has
revi sed the discussion and has deleted the list of frequently

di sabling inpairnments. The revised discussion now appears in the
i nterpretive gui dance acconpanyi ng section 1630.2(j).

Section 1630.2(1) Is regarded as having such an i npairnent

Section 1630.2(1)(3) has been changed to refer to "a
substantially limting inpairment” rather than "such an

i mpai rment. " This change clarifies that an individual neets the
definition of the term"disability" when a covered entity treats
the individual as having a substantially limting inpairnent.
That is, section 1630.2(1)(3) refers to any substantially
limting inmpairnment, rather than just to one of the inpairnents
described in sections 1630.2(1)(1) or (2).

The proposed interpretive gui dance on section 1630.2(1) stated

t hat, when determ ning whether an individual is regarded as
substantially limted in working, "it should be assunmed that al
simlar enployers would apply the same exclusionary qualification
standard that the enpl oyer charged with discrimnation has used.

The Comm ssion specifically requested comrent on this proposal,



and many commenters addressed this issue. The Conm ssion has

decided to elimnate this assunption and to revise the

i nterpretive gui dance. The gui dance now expl ains that an

i ndi vidual neets the "regarded as" part of the definition of

disability if he or she can show that a covered entity nade an

enpl oynment deci si on because of a perception of a disability based
n "nyth, fear, or stereotype.” This is consistent with the

| egi sl ative history of the ADA. See House Judiciary Report at 30.

Section 1630.2(n) Qualified individual with a disability

Under the proposed part 1630, the first step in determ ning

whet her an individual with a disability is a qualified individual
With a disability was to determ ne whether the individua
"satisfies the requisite skill, experience and education

requi renments of the enpl oynent position” the individual holds or
desires. Many enployers and enpl oyer groups asserted that the
proposed regulation unduly limted job prerequisites to skill,
experience, and education requirenents and did not permt

enpl oyers to consider other job-related qualifications. To
clarify that the reference to skill, experience, and education
requi renments was not intended to be an exhaustive |ist of

perm ssible qualification requirenents, the Conm ssion has
revised the phrase to include "skill, experience, education, and
other job-related requirenents.” This revision recognizes that
ot her types of job-related requirenents may be relevant to

det erm ni ng whether an individual is qualified for a position.

Many individuals with disabilities and disability rights groups
asked the Commi ssion to enphasize that the determ nation of

whet her a person is a qualified individual with a disability must
be made at the time of the enpl oynent action in question and
cannot be based on specul ation that the individual will becone
unable to performthe job in the future or may cause increased
heal t h i nsurance or workers' conpensation costs. The Conmmi ssion
has anmended the interpretive gui dance on section 1630.2(m to
reflect this point. This guidance is consistent with the

| egi slative history of the Act. See Senate Report at 26, House
Labor Report at 55, 136; House Judiciary Report at 34, 71

Section 1630.2(n) Essential functions

Many enployers and enployer groups objected to the use of the
terms "primary" and "intrinsic" in the definition of essentlal
functions. To avoid confusion about the neanings of "primry" and
"intrinsic," the Conm ssion has deleted these terns fromthe
definition. The final regulation defines essential functions as
"fundanental job duties” and notes that essential functions do
not include the marginal functions of a position.

The proposed interpretive gui dance acconpanyi ng section
1630.2(n)(2)(ii) noted that one of the factors in determ ning
whet her a function is essential is the nunber of enpl oyees
avai |l able to performa job function or anmong whomthe performance
of that function can be distributed. The proposed gui dance
explained that "[t]his may be a factor either because the total
nunber of enployees is |ow, or because of the fluctuating demands
of the business operations.” Sonme enployers and enpl oyer groups
expressed concern that this | anguage could be interpreted as
requiring an assessnment of whether a job function could be

di stributed anong all enployees in any job at any level. The
Conmi ssi on has anmended the interpretive guidance on this factor
to clarify that the factor refers only to distribution anong



"avai |l abl e" enpl oyees.

Section 1630.2(n)(3) lists several kinds of evidence that are
rel evant to determ ning whether a particular job function is
essential. Sonme enployers and uni ons asked the Comm ssion to
recogni ze that collective bargaining agreenents may help to
identify a position's essential functions. |In response to these
conments, the Comm ssion has added "[t]he terns of a collective
bargai ni ng agreenent” to the list. |In addition, the Comm ssion
has anmended the interpretive guidance to note specifically that
this type of evidence is relevant to the determ nation of
essential functions. This addition is consistent with the

| egi slative history of the Act. See Senate Report at 32; House
Labor Report at 63.

Proposed section 1630.2(n)(3) referred to the evidence on the
|ist as evidence "that may be considered in determ ning whether a
particular function is essential.” The Conm ssion has revised
this section to refer to evidence "of" whether a particul ar
function is essential. The Comm ssion made this revision in
response to concerns about the neaning of the phrase "may be
considered.” In that regard, some conmenters questioned whet her
t he phrase neant that sone of the listed evidence m ght not be
consi dered when determ ni ng whether a function is essential to a
position. This revision clarifies that all of the types of
evidence on the list, when available, are relevant to the
determ nation of a position's essential functions. As the final
rule and interpretive guidance nmake clear, the list is not an
exhaustive list of all types of relevant evidence. Qher types
of avail abl e evidence nay al so be relevant to the determn nation.

The Conm ssion has anended the interpretive gui dance concerni ng
section 1630.2(n)(3)(ii) to make clear that covered entities are
not required to develop and maintain witten job descriptions.
Such job descriptions are relevant to a determ nation of a
position's essential functions, but they are not required by part
1630.

Several commenters suggested that the Comm ssion establish a
rebuttabl e presunption in favor of the enployer's judgnent
concerni ng what functions are essential. The Conm ssion has not
done so. On that point, the Comm ssion notes that the House
Conmittee on the Judiciary specifically rejected an anendnent

t hat woul d have created such a presunption. See House Judiciary
Report at 33-34.

The | ast paragraph of the interpretive gui dance on section

1630. 2(n) notes that the inquiry into what constitutes a
position's essential functions is not intended to second guess an
enpl oyer's busi ness judgnent regardi ng production standards,

whet her qualitative or quantitative. |In response to severa
conments, the Comm ssion has revised this paragraph to

i ncor porate exanples of qualitative production standards.

Section 1630.2(0) Reasonabl e acconmopdati on

The Comm ssion has del eted the reference to undue hardship from
the definition of reasonable acconmodation. This is a technical
change reflecting that undue hardship is a defense to, rather

t han an aspect of, reasonable accommbdation. As sone comenters
have noted, a defense to a termshould not be part of the terns
definition. Accordingly, we have separated the concept of undue
hardship fromthe definition of reasonable accommbdation. This



change does not affect the obligations of enployers or the rights
of individuals with disabilities. Accordingly, a covered entity
remai ns obligated to make reasonabl e accommpdati on to the known
physical or nmental limtations of an otherw se qualified

I ndividual with a disability unless to do so would i npose an
undue hardship on the operation of the covered entity's business.
See section 1630. 9.

Wth respect to section 1630.2(0)(1)(i), some commenters
expressed confusion about the use of the phrase "qualified
individual with a disability.” 1In that regard, they noted that
the phrase has a specific definition under this part (see section
1630. 2(m ) and questi oned whet her an individual nust neet that
definition to request an accommodation with regard to the
application process. The Comm ssion has substituted the phrase
"qualified applicant with a disability" for "qualified individual
wWith a disability.” This change clarifies that an individual
With a disability who requests a reasonabl e acconmpdation to
participate in the application process nmust be eligible only with
respect to the application process.

The Conm ssion has nodified section 1630.2(0)(1)(iii) to state
t hat reasonabl e accommodati on includes nodifications or

adj ustments that enabl e enployees with disabilities to enjoy
benefits and privileges that are "equal"™ to (rather than "the
sane” as) the benefits and privileges that are enjoyed by other
enpl oyees. This change clarifies that such nodifications or
adj ustments nust ensure that individuals with disabilities
recei ve equal access to the benefits and privileges afforded to
ot her enpl oyees but may not be able to ensure that the

i ndi vidual s receive the sane results of those benefits and
privileges or precisely the same benefits and privil eges.

Many comrenters di scussed whether the provision of daily
attendant care is a form of reasonable accommobdati on. Enpl oyers
and enpl oyer groups asserted that reasonabl e accomobdati on does
not include such assistance. Disability rights groups and

i ndividuals with disabilities, however, asserted that such

assi stance is a form of reasonabl e accommodati on but that this
part did not nake that clear. To clarify the extent of the
reasonabl e acconmodati on obligation with respect to daily
attendant care, the Conmi ssion has anmended the interpretive

gui dance on section 1630.2(0) to nake clear that it nmay be a
reasonabl e acconmodati on to provi de personal assistants to help
Wi th specified duties related to the job.

The Conmm ssion al so has anended the interpretive guidance to note
that allowing an individual with a disability to provide and use

equi prent, aids, or services that an enployer is not required to

provide may al so be a form of reasonabl e accommbdati on. Sone

I ndividuals with disabilities and disability rights groups asked

the Conmm ssion to make this clear.

The interpretive guidance points out that reasonable
acconmodati on may i nclude nmaki ng non-work areas accessible to

i ndividuals with disabilities. Many commenters asked the

Conmi ssion to include rest roons in the exanpl es of accessible
areas that nmay be required as reasonabl e accompdations. In
response to those coments, the Conmmi ssion has added rest roons
to the exanpl es.

In response to other comments, the Conm ssion has added a
paragraph to the gui dance concerning job restructuring as a form



of reasonabl e accommodati on. The new paragraph notes that job
restructuring may invol ve changi ng when or how an essenti al
function is perforned.

Several commenters asked the Comm ssion to provide additional
gui dance concerni ng the reasonabl e accommobdati on of reassi gnnment
to a vacant position. Specifically, comenters asked the
Conmission to clarify how | ong an enpl oyer must wait for a
vacancy to arise when considering reassignnent and to explain
whet her the enployer is required to maintain the salary of an

i ndi vidual who is reassigned froma higher-paying position to a
| ower - payi ng one. The Conm ssion has anended the di scussion of
reassignment to refer to reassignnent to a position that is
vacant "within a reasonable amount of time ... in light of the
totality of the circunstances.” In addition, the Comm ssion has
noted that an enployer is not required to maintain the salaries
of reassigned individuals with disabilities if it does not

mai ntain the salaries of individuals who are not disabl ed.



